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FINNET   17.  EGAN. 

[72  Pac.  136.] 

Action— Effkct  of  Equitable  Cross-Bill  and  Decree  Thereon. 
'  Under  B.  A  C.  Com  p.  §  881,  providing  that  in  an  action  at  law,  where  defend- 
ant l8  entitled  to  equitable  relief,  he  may,  on  answering,  file  a  complaint  in  equity, 
which  shall  stay  the  proceedings  at  law,  and  the  case  shall  thereafter  proceed  as 
in  equity,  when  such  proceedings  may  be  enjoined  or  allowed  to  proceed,  the 
equity  court  does  not  obtain  Jurisdiction  over  the  original  action,  but  it  remains 
simply  in  abeyance  until  the  equity  suit  is  decided,  when  it  Is  either  enjoined  or 
released,  and  as  to  this  latter  alternative,  the  absence  of  a  restraining  clause  in 
the  decree  is  practically  a  permission  to  continue  the  original  proceeding  at  law. 

From  Marion :  George  H.  Burnett,  Judge. 

This  is  an  action  by  James  Finney  against  William  H. 
Egan  to  recover  the  possession  of  certain  real  property 
and  damages  for  its  detention.  The  complaint,  in  effect, 
alleges  that  plaintiff  is  the  owner  in  fee  simple  and  enti- 
tled to  the  immediate  possession  of  the  following  described 
premises :  Commencing  at  a  stone  set  at  the  southeast  cor- 
ner of  the  donation  land  claim  of  John  Albright  in  town- 
ship 6  south  of  range  2,  west  of  the  Willamette  Meridian, 
said  point  being  at  the  eastern  terminus  of  an  old  fence ; 
thence  north  31  links,  more  or  less,  to  a  new  fence  built 
by  the  defendant;  thence  north,  78  degrees  west,  along 
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the  line  of  said  new  fence,  23.45  chains ;  thence  south,  12 
degrees  west,  31  links,  more  or  less,  to  the  line  of  said  old 
fence ;  and  thence  south,  78  degrees  east,  along  the  line  of 
said  old  fence,  23.51  chains,  more  or  less,  to  the  place  of 
beginning;  that  defendant  unlawfully  entered  said  prem- 
ises, ousted  plaintiff  therefrom,  trampled  and  injured  the 
growing  grain,  and  threw  down  the  fence  thereon,  to 
plaintiff's  special  damage  in  the  sum  of  $150 ;  and  that  he 
wrongfully  withholds  the  possession  thereof,  to  his  damage 
in  the  sum  of  $100.  The  defendant,  having  filed  an  an- 
swer alleging  that  he  was  entitled  to  relief  arising  out  of 
facts  requiring  the  interposition  of  a  court  of  equity  and 
material  to  his  defense,  thereupon,  as  plaintiff,  filed  a  com- 
plaint in  equity  in  the  nature  of  a  cross-bill,  averring  the 
facts  constituting  his  alleged  right  to  the  premises  in  con- 
troversy, and  praying  that  the  plaintiff  herein  might  be 
enjoined  from  asserting  any  right  thereto  until  this  suit 
could  be  tried.  Issue  having  been  joined  on  the  cross- 
bill, a  trial  was  had,  resulting  in  a  decree  fixing  the  line 
of  the  old  fence  as  a  boundary  between  Finney's  and 
Egan's  lands,  and  perpetually  enjoining  the  latter  from 
asserting  any  claim  to  said  premises.  The  plaintiff  herein, 
insisting  that  the  suit  in  equity  had  not  determined  the 
question  of  damages  to  which  he  was  entitled  as  a  conse- 
quence of  the  alleged  trespass,  resumed  the  prosecution  of 
this  action,  securing  a  judgment  therein  in  the  sum  of  $20, 
and  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Will- 
iam H,  Holmes,  Webster  Holmes,  and  William  M,  Kaiser, 
with  an  oral  argument  by  Mr,  W,  H.  Holmes  and  Mr, 
Kaiser. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  Peter  H,  D^Arcy,  Mr,  John  A.  Carson,  and  Mr.  Geo. 
G.  Bingham. 
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Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

It  is  contended  by  defendant's  counsel  that  by  the  in- 
terposition of  the  cross-bill  the  court  secured  jurisdiction 
of  the  subject-matter,  and,  having  determined  the  contro- 
versy in  the  suit  in  favor  of  the  plaintiff,  had  authority  to 
determine  what  damages,  if  any,  he  sustained,  and,  not 
having  done  so,  an  error  was  committed  by  the  court  in 
permitting  plaintiff  to  resume  the  prosecution  of  the  ac- 
tion at  law  after  the  decree  was  rendered.  The  statute 
authorizing  the  procedure  adopted  to  stay  the  trial  of  this 
action  is,  as  far  as  deemed  material,  as  follows :  **  In  an 
action  a(  law,  where  the  defendant  is  entitled  to  relief, 
arising  out  of  facts  requiring  the  interposition  of  a  court 
of  equity,  and  material  for  his  defense,  he  may,  upon  filing 
his  answer  therein,  also  as  plaintiff,  file  a  complaint  in 
equity,  in  the  nature  of  a  cross-bill,  which  shall  stay  the 
proceedings  at  law,  and  the  case  thereafter  shall  proceed 
as  in  a  suit  in  equity,  in  which  said  proceedings  may  be 
perpetually  enjoined  by  final  decree,  or  allowed  to  proceed 
in  accordance  with  such  final  decree":  B.  &  C.  Comp. 
§  391.  The  final  decree  did  not  enjoin  further  proceed- 
ings in  the  action  at  law,  nor  did  it,  in  express  terms,  allow 
the  action  to  proceed  in  accordance  therewith.  The 
damage  Finney  sustained  by  Egan's  alleged  removal  of 
the  fence,  and  the  injury  to  the  grain  growing  on  the  dis- 
puted premises  was  not  in  issue  in  the  suit  in  equity,  and 
hence  no  decree  could  have  been  rendered  therein  in  re- 
lation to  such  damage,  except  to  allow  the  action  at  law 
for  the  recovery  thereof  to  be  prosecuted  for  that  purpose. 
The  decree  having  been  in  Finney's  favor,  the  failure  to 
enjoin  further  prosecution  of  the  action  at  law  was,  in  our 
opinion,  tantamount  to  an  authorization  to  proceed  to  final 
determination  therein  for  the  recovery  of  damages  for  the 
injury  sustained.     Though  the  prosecution  of  the  action 
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at  law  was  stayed  by  the  filing  of  the  cross-bill,  the  court, 
in  exercising  its  equitable  jurisdiction,  did  not,  under  our 
system  of  procedure,  thereby  secure  jurisdiction  of  the 
action,  which  remained  in  abeyance  until  the  final  decree 
was  rendered  :  Hill  v.  Cooper ^  6  Or.  181 ;  Oatman  v.  EppSj 
15  Or.  437  (15  Pac.  709).  When  the  suit  was  terminated 
without  any  restriction  in  the  final  decree,  the  suspension 
of  the  action  at  law  was  necessarily  ended,  thus  allowing 
the  trial  of  the  action  to  proceed  to  final  determination  of 
the  remaining  questions  involved  therein. 

Believing  that  the  court  was  authorized  to  try  such  issue, 
its  judgment  thereon  is  afiirmed.  Affirmed.  ■ 

Argaed  21  April,  decided  1  May,  190». 

4B      41  SCHLEIGEB  v.   NOBTHEBN  TEBMINAL  GO. 

43       ''  [72  Pac.  824.] 
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Right  op  Action  by  Parent  for  Wrongful  Death  of  Minor. 

1.  The  right  of  action  for  causing  the  death  of  a  minor  child,  conferred  by  Sec- 
tion 84,  B.  A  C.  Comp.,  on  the  parents  of  the  deceased,  is  not  exclusive  of  the  right 
of  the  personal  representative  of  a  deceased  minor  to  sue  for  causing  the  death 
under  section  381 :  Putman  v.  Southern  Pac.  Cb.  21  Or.  230,  289,  distinguished. 

Evidence  of  Contributory  Negligence— Question  for  Jury. 

2.  The  evidence  in  this  case  on  behalf  of  plalntiflT  was  sufficient  to  carry  the 
case  to  the  Jury  on  the  question  of  negligence,  and  its  weight  is  exclusively  for 
the  Jury's  consideration. 

Negligence— Care  Required  of  Children— Question  for  Jury. 

3.  Children  of  tender  years  are  not  held  to  the  name  degree  of  care  in  avoiding 
danger  as  adults,  and  whether  a  young  child  was  guilty  of  contributory  negli- 
gence in  a  given  case  is  a  proper  question  for  the  Jury  to  decide,  having  In  mind 
the  age  and  development  of  the  child  and  the  conditions  surrounding  the  occur- 
rence :  Blackburn  v.  Southern  Pac.  Oo.  84  Or.  215,  distinguished. 

Accident  at  Crossing- Instruction  as  to  Negligence  of  Company. 

4.  When  cars  are  being  backed  along  or  across  a  public  street  ftrquented  by 
pedestrians,  and  the  engineer  is  so  situated  that  he  cannot  always  see  the  track 
and  adjacent  space,  it  Is  the  duty  of  the  railroad  company  to  provide  a  lookout 
man,  either  on  the  flront  of  the  nearest  approaching  car  or  at  thecrosslng,  to  give 
warnings,  and  a  failure  so  to  do  is  negligence. 

From  Multnomah:    Arthur  L.  Frazer,  Judge. 

George  Schleiger,  as  administrator,  recovered  a  judg- 
ment of  $1,225  against  the  Northern  Pacific  Terminal 

Company,  from  which  the  defendant  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  Dolph^ 
Mallory,  Simon  &  Oearin,  with  an  oral  argument  by  Mr. 
John  M.  Gearin. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  Wilson  T.  Hume. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  instituted  by  George  Schleiger,  as  ad- 
ministrator of  the  estate  of  his  deceased  son,  Fred  Schlei- 
ger, against  the  Northern  Pacific  Terminal  Company,  to 
recover  damages  resulting  from  the  death  of  his  said  son, 
a  minor  of  the  age  of  eleven  years,  which  it  is  alleged  was 
caused  by  the  negligence  of  the  servants  and  employes  of 
the  defendant  company.  The  defendant  maintains  sev- 
eral railroad  tracks,  used  for  switching  purposes,  crossing 
Eighth  Street,  in  the  City  of  Portland,  near  its  junction 
with  Front  Street,  which  it  approaches  obliquely  at  an 
approximate  angle  of  forty-five  degrees  from  the  south- 
west; and,  extended  across  the  latter  street,  it  forms  a 
continuous  passageway  to  the  westerly  end  of  the  approach 
to  the  Albina  Ferry.  At  the  time  of  the  accident,  the  com- 
pany's employes,  consisting  of  an  engineer  and  fireman, 
with  the  assistance  of  a  brakeman,  were  engaged  with  en- 
gine No.  5,  in  switching  some  cars  upon  switch  tracks 
Nos.  15  and  16,  both  of  which  cross  Eighth  Street  very 
near  its  north  end.  They  had  just  switched  a  car  (possi- 
bly two  or  three)  upon  track  No.  15,  and  pulled  the  train, 
then  consisting  of  seven  box  cars,  and  one  flat  car,  past 
No.  16,  with  a  view  of  backing  again  upon  that  track, 
when  it  was  observed  that  the  ferry  was  making  a  land- 
ing with  a  number  of  passengers  from  Albina,  whereupon 
the  train  was  halted  for  a  time  (two  minutes  or  more,  per- 
haps), and  then,  at  the  signal  of  the  brakeman,  it  was 
moved  back  upon  switch  No.  16 ;  and  while  the  end  cars 
were  crossing  Eighth  Street,  moving  slowly  (at  the  rate 
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of  three  or  four  miles  an  hour),  the  decedent  received  the 
injury  which  resulted  in  his  death.  Herman  Jessman,  a 
boy  a  little  larger  than  the  deceased,  and  about  the  same 
age,  was  with  him  at  the  time,  but  escaped  unhurt.  The 
cars  were  from  thirty-four  to  fifty  feet  in  length,  and 
switch  No.  16  is  situated  some  thirty  or  forty  feet  north 
of  the  street  crossing.  By  reason  of  a  curve  in  the  track, 
and  the  cars  obstructing  his  view,  the  fireman  could  not 
see  the  crossing,  but  the  engineer  was  in  full  view  of  it. 

John  McCarty  testified  that  he  crossed  on  the  ferry;  that 
he  first  saw  the  two  boys  thereon  or  near  it;  that  he 
passed  off  and  upon  Eighth  Street,  and,  when  fifteen 
yards  or  so  beyond  the  track,  his  attention  was  attracted 
to  the  train  of  cars  backing  up  across  the  street;  that  he 
saw  the  boys  stepping  upon  the  track  three  or  four  feet 
in  front  of  the  car;  that,  apprehending  the  danger,  he  at 
once  threw  up  his  hands  and  shouted  to  the  brakeman, 
who  was  then  on  the  west  side  of  the  train,  two  or  three 
cars  from  the  engine ;  that  the  car  struck  the  boys,  and 
he  ran  back,  and  when  the  train  came  to  a  standstill  the 
brakeman  took  this  bo}^  out;  that  the  other  was  unhurt; 
and  that  when  he  first  crossed  the  track  he  saw  no  one 
there  to  signal  the  train,  or  to  give  warning  to  passengers 
of  its  approach.  Herman  Jessman  testified  that  he  and 
Fred  were  going  up  on  the  south  side  of  the  street  to  the 
depot;  that  Fred  was  walking  to  the  north  of  him,  and  a 
few  steps  behind ;  that  he  happened  to  look  up,  and  saw 
the  car,  and  tried  to  get  out  the  best  way  he  could ;  that 
the  car  hit  him  on  the  side,  and  knocked  him  out,  off  the 
track,  a  little  way  from  the  wheel  on  the  side  away  from  the 
ferry;  that  when  he  got  up  he  saw  Fred  in  the  middle  of 
the  track,  and  the  cars  had  not  then  stopped  moving ;  that 
he  heard  no  bell  ringing  and  saw  no  brakeman  when  he 
came  near  the  track,  but  that  he  heard  some  one  call  to 
him.     On  cross-examination  he  testified  that  he  was  talk- 
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ing  to  Fred  at  the  time ;  that  he  did  not  see  or  hear  the 
car  before  he  stepped  on  the  track ;  that  he  happened  to 
look  up,  and  saw  the  car,  and  tried  to  get  out  the  best 
way  he  could ;  that  no  switchman  was  in  sight;  that  both 
were  walking  with  their  heads  down,  which  was  the  reason 
he  could  not  see  the  car,  and  if  he  had  looked  north  he 
could  have  seen  it- coming,  and  so  could  Fred.  A.Tautfest 
testified  that  at  the  time  of  the  accident  he  was  driving  a 
team  on  Eighth  Street,  intending  to  cross  on  the  ferry; 
that  just  as  he  approached  the  track  he  was  stopped  by 
the  train  coming ;  that  as  he  stopped  he  saw  some  boys 
come  along  on  the  south  side  of  the  street,  who  tried  to 
get  across  the  track,  and  were  caught  by  the  train  and  run 
over ;  that  he  did  not  hear  any  bell  ring  or  see  any  brake- 
man  or  switchman  anywhere  near  where  he  was  in  the 
street;  that  he  saw  what  he  supposed  was  a  brakeman 
forty  or  fifty  yards  from  them  ;  that  the  cars  were  moving 
about  as  fast  as  a  man  could  walk,  and  almost  without  any 
noise. 

Upon  the  part  of  the  defendant  we  may  say,  generally, 
that  the  evidence  adduced  by  it  tended  to  show  that  its 
agents  and  employes  were  at  the  time  exercising  due  care 
and  precaution  in  the  management  of  the  train  with  refer- 
ence to  the  crossing,  and  the  danger  of  accident  incident 
thereto ;  that  the  train  was  stopped  on  purpose  to  allow 
the  passengers  from  the  ferry  to  cross  the  track ;  that 
when  all  had  crossed,  so  far  as  could  be  seen,  the  brake- 
man,  who  was  then  standing  just  north  of  the  street,  sig- 
naled the  engineer  to  back  up  the  train ;  that  he  walked 
on  south,  and  as  he  did  so  the  cars  went  by  slowly;  that 
when  he  got  nearly  to  the  south  sidewalk  he  heard  some 
one  exclaim,  "O,  my  God!'*  and  that  he  turned  and  gave 
the  engineer  a  signal,  which  brought  the  train  to  a  sud- 
den stop  ;  that  just  before  it  came  to  a  standstill  he  saw  a 
boy  come  out  from  between  the  first  and  second  cars,  and 
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another — the  one  injured  —  underneath  the  second  car. 
In  this  the  brakeman  is  more  or  less  corroborated  bv  the 
engineer  and  fireman  on  engine  No.  5,  the  fireman  on  en- 
gine No.  2,  and  the  assistant  yard  master.  It  is  further 
shown  that  the  bell  on  the  engine  was  ringing  automatic- 
ally, and  that  it  was  the  brakeman 's  duty  to  be  at  the  end 
of  the  train  when  crossing  the  street,  to  keep  a  lookout 
for  persons  passing  thereon,  as  well  as  to  signal  for  the 
movement  of  the  train. 

There  was  a  motion  for  nonsuit  when  the  parties  rested, 
which  being  overruled  by  the  court,  the  jury  returned  a 
verdict  for  the  plaintiff,  and,  judgment  having  been  entered 
thereon,  the  defendant  appeals. 

1.  The  first  contention  of  counsel  for  defendant  is  that, 
as  the  statute  of  this  state  gives  a  right  of  action  to  the 
father,  or,  in  case  of  his  death  or  his  desertion  of  his  family, 
to  the  mother,  for  the  injury  or  death  of  a  child  (B.  &  C. 
Comp.  §  34),  it  precludes  any  right  of  action  by  personal 
representatives  for  damages  arising  out  of  the  same  casu- 
alty. So  he  concludes  that  the  presentaction  is  without  war- 
rant of  law.  By  Section  379,  B.  &  C.  Comp.,  it  is  provided 
that  a  cause  of  action  arising  out  of  an  injury  to  the  person 
dies  with  the  person  of  either  party,  except  as  provided  in 
section  381,  but  that  the  provisions  of  chapter  6,  relating  to 
"Actions  by  and  against  Executors  or  Administrators,"  in 
which  the  section  is  contained,  shall  not  be  construed  so 
as  to  defeat  or  prejudice  the  right  of  action  given  by  sec- 
tion 34,  c.  3,  relating  to  **Parties  to  Actions."  Section  381 
gives  a  right  of  action  to  the  personal  representatives  of  a 
deceaseil  person  whose  death  is  caused  by  the  wrongful  act 
or  omission  of  another,  if  the  deceased  might  have  main- 
tained an  action,  had  he  lived,  for  an  injury  done  by  the 
same  act  or  omission ;  and  the  damages  recoverable,  not 
to  exceed  $5,000,  are  required  to  be  administered  as  other 
I>ersonal  property  of  the  decedent.    All  these  sections  were 
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adopted  in  1862,  and  are  a  part  of  the  act  "to  provide  a 
Code  of  Civil  Procedure,"  and  naturally  were  intended  to 
subserve  a  harmonious  purpose,  without  impinging  one 
upon  the  other.  This  purpose,  so  far  as  is  necessary  for 
a  decision  in  this  case,  has  been  illustrated  to  some  extent 
in  former  decisions  of  this  court.  It  is  settled  that  the 
right  of  action  given  by  section  34  to  the  father  for  the 
injury  or  death  of  a  child  is  limited  in  its  scope  of  opera- 
tion to  the  minority  of  such  child ;  that  is  to  say,  that  the 
term  "child"  is  used  as  indicative  of  a  minor,  and  not  with 
reference  to  one  who  has  attained  to  the  age  of  majority 
(Craft  V.  Northern Pac,  R  Co.  25  Or.  275,  35  Pac.  250);  and 
further,  that  the  right  of  action  given  by  section  381  in 
favor  of  the  personal  representative  is  a  new  right,  not 
arising  from  survivorship  of  any  action  the  decedent  may 
have  had,  but  founded  upon  his  death,  without  relation  to 
the  injury  from  which  it  resulted  :  Per  ham  v.  Portland  Elec. 
Co.  33  Or.  451  (53  Pac.  14,  24,  40  L.  R.  A.  799,  72  Am.  St. 
Rep.  730).  The  personal  representative  sues  in  right  of 
the  estate  to  recover  the  loss  or  damages,  if  any,  it  may 
have  sustained  on  account  of  the  death  of  the  decedent; 
and  this  is  measured,  as  nearly  as  the  application  of 
human  experience  and  skill  can  form  an  estimate,  by  the 
value  of  the  life  lost,  not  to  exceed  $5,000 ;  and  neither 
compensation  for  the  pain  or  suffering  of  the  deceased, 
nor  solatium  for  wounded  feelings  or  mental  suffering  by 
him  or  surviving  relatives,  is  regarded  as  an  element  at- 
tending tlie  cause  of  action,  or  constituting  any  part  of 
the  measure  of  damages  sustained  :  Carlson  v.  Oregon  S.  L. 
Ry.  Co.  21  Or.  450  (28  Pac.  497).  We  need  not  go  further 
to  ascertain  the  purpose  of  this  latter  section,  or  to  deter- 
mine the  nature  of  the  right  of  action  given  therefor,  and 
the  question  is  resolved  to  this :  Does  the  right  of  action 
exist  by  virtue  thereof  for  the  death  of  a  minor  child,  hav- 
ing a  father,  mother,  or  guardian?     At  common  law,  the 
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parent  was  entitled  to  maintain  an  action  for  an  injury  to 
the  child  —  the  right  thereof  being  bounded,  not  upon  the 
parental  relation,  but  upon  the  technical  relation  of  master 
and  servant — and  the  compensation  or  damages  recover- 
able was  measured  by  the  pecuniary  loss  sustained  by  the 
parent,  resulting  from  the  injury  to  the  child  :  21  Am.  & 
Eng.  Ency.  Law  (2  ed.),  1044;  Sawyer  v.  Sauer,  10  Kan. 
519.  When,  however,  death  resulted  from  the  injury,  the 
right  of  recovery  was  limited  to  the  pecuniary  loss  sus- 
tained by  the  parent  on  account  thereof  in  the  interim  be- 
tween the  time  of  the  casualty  and  the  death.  There  was 
no  right  of  action  in  the  parent,  either  for  its  death,  or  for 
any  loss  or  damages  occasioned  or  resulting  to  it  there- 
from. Indeed,  it  was  a  principle  of  the  law  that  no  civil 
action  was  maintainable  for  a  right  springing  from  the 
death  of  a  human  being :  Davis  v.  St.  Louis,  L  M,  &  S,  Ry. 
Co.  53  Ark.  117,  127  (13  S.  W.  801,  7  L.  R.  A.  283). 

Furthermore,  no  action  for  personal  injuries  survived, 
and  our  statute  upon  the  subject  (B.  &  C.  Comp.  §  379)  is 
but  declaratory  of  the  common  law.  Section  34  therefore 
gives  a  right  of  action  to  the  parent  that  was  not  main- 
tainable at  common  law,  unless  it  was  confined  to  the  in- 
jury of  the  child  culminating  in  his  pecuniary  loss  or 
damages  in  the  interim  between  the  time  of  the  disabling 
injury  and  its  death,  which  did  not  lapse  with  the  death 
of  the  child.  Neither  is  it  a  survival  statute.  It  revives 
no  right  of  action  that  the  deceased  could  have  maintained, 
but  continues  in  part  a  right  the  parent  formerly  pos- 
sessed, and  in  part  affords  him  a  remedy  entirely  new; 
and,  where  death  ensues  from  the  injury,  the  two  are 
merged,  and  the  amount  of  recovery  is  measured  by  the 
pecuniary  loss  sustained  by  the  parent  or  guardian  by 
reason  of  both  the  injury  and  death:  Pennsylvania  Co. 
V.  Lilly,  73  Ind.  252.  This  seems  to  us  to  be  the  most 
reasonable  interpretation  of  the  statute,  considering  the 
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law  as  it  originally  stood,  and  the  evil  sought  to  be  miti- 
gated. The  damages  recovered  inure  solely  to  the  benefit 
of  the  father,  mother,  or  guardian,  as  the  case  may  be,  and 
cannot  be  considered,  under  any  principal  of  right  and 
justice,  as  a  part  of  the  estate  of  the  decedent.  It  is  in- 
compatible with  the  minor's  condition  that  his  earnings 
should  inure  to  his  personal  benefit,  or  that  of  his  estate, 
while  he  is  in  the  service  of  his  parent  or  guardian.  They 
belong  to  the  parent,  and  pass  to  his  estate,  not  to  that  of 
the  child.  If,  therefore,  the  child's  death  ensues  through 
the  wrongful  act  of  another  while  occupying  that  relation, 
the  parent  may  sustain  a  pecuniary  loss  by  reason  of  be- 
ing deprived  of  his  services,  and  perhaps  in  some  other 
form,  peculiarly  his  own,  and  entirely  distinct  from  any 
that  may  have  been  sustained  by  the  minor  or  his  estate 
in  the  event  of  his  death.  In  this  view,  there  is  no  inhar- 
mony  or  repugnancy  between  sections  34  and  381.  One 
gives  a  right  of  action  to  the  father,  mother,  or  guardian, 
as  the  case  may  be,  for  pecuniary  loss  that  he  or  she  has 
sustained  by  reason  of  the  injury  or  death  of  the  minor 
child,  and  the  other  for  such  as  the  estate  has  sustained 
by  his  death.  The  one  ends  where  the  other  begins.  The 
estate  could  not  be  injured  while  the  minor  child  would 
be  supposed  to  continue  in  the  service  of  the  parent, 
and,  upon  the  other  hand,  the  parent  could  not  be  injured 
when  the  child  is  relieved  of  the  duty  of  rendering  service 
to  him,  or  has  attained  the  age  of  majority.  It  is  not 
anomalous  that  two  actions  should  spring  from  the  same 
wrongful  act.  Injuries  of  different  nature  to  different  per- 
sons may  thus  be  inflicted,  and  actions  may  be  prosecuted 
and  damages  given  according  to  the  nature  of  the  right 
and  principles  involved.  We  are  borne  out  in  this  con- 
clusion by  Walters  v.  Chicago,  etc.  R.  Co.  36  Iowa,  458, 
and  Hedrick  v.  Ilwaco  R.  &  N.  Co.  4  Wash.  400  (30  Pac. 
714) — cases  of  nearly  parallel  significance  with  the  one 
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at  bar.  See,  also,  Brown  v.  Chicago  &  N.  W.  R.  Co.  102 
Wis.  137  (77  N.  W.  748,  78  N.  W.  771,  44  L.  R.  A.  579); 
Hulbert  v.  City  of  Topeka  (C.  C),  34  Fed.  510;  Davis  v. 
St.  Louis,  L  M,  &  S.  Ry.  Co.  53  Ark.  117  (7  L.  R.  A.  283, 
13  S.  W.  801);  Hurst  v.  Detroit  City  Ry.  84  Mich.  539  (48 
N.  W.  44);  and  Bradley y  AdmW  v.  Andrews,  51  Vt.  525  — 
which  are  in  marked  analogy. 

Counsel  relies  strongly  upon  the  opinion  of  Mr.  Justice 
Lord,  in  Putman  v.  Southern  Pac.  Co.  21  Or.  230,  239  (27 
Pac.  1033),  wherein  he  says  (depending  mainly  upon 
the  case  of  Mayhew  v.  Bums,  103  Ind.  328,  2  N.  E.  793): 
**  Under  age,  and  when  the  child  is  in  the  service  of  his 
parent,  there  is  no  right  of  action  under  section  371  (B. 
&  C.  Comp.  §  381)  for  its  death,  but  under  section  34, 
and  the  damages  recoverable  are  for  the  value  of  the 
child's  services  from  the  time  of  the  injury  until  he  would 
have  attained  his  majority,  taken  in  connection  with  his 
prospects  in  life,  less  his  support  and  maintenance.  *  * 
But  when  the  relation  of  parent  and  child  continues  after 
majority,  the  parent  receiving  support  or  service  may 
maintain  his  action  under  section  34,  notwithstanding  the 
administrator  may  prosecute  his  action  under  section 
371,  and  the  damages  recoverable  are  the  reasonable  ex- 
pectations of  pecuniary  advantage  or  prospect  of  support 
from  the  continuance  of  the  relation  if  his  life  had  been 
spared."  But  this  expression  of  the  learned  justice  can- 
not be  considered  to  be  the  law  of  the  case.  Nor  is  it  clear 
that  even  he  adhered  to  it  when  the  case  was  finally  dis- 
posed of  on  a  rehearing.  There  was  a  divided  court,  one 
of  the  justices  being  unable  to  sit,  and  the  case  was  affirmed 
by  reason  thereof.  As  explicitly  stated  in  the  opinion  on 
rehearing,  the  division  arose  over  the  interpretation  of 
section  34 ;  it  being  suggested  that  the  right  of  action  of 
the  parent  was  confined  to  the  minority  of  the  child.  This 
suggestion  has  since  been  held  to  be  its  proper  construe- 
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tion :  Craft  v.  Northern  Pac,  R,  Co,  25  Or.  275  (35  Pac.  250). 
The  case  therefore  lacks  the  essentials  of  a  precedent  for 
our  guidance.  Besides,  the  different  construction  placed 
upon  similar  statutes  by  the  Supreme  Court  of  Indiana, 
in  Mayhew  v.  Bums,  103  Ind.  328  (2  N.  E.  793),  cited  in 
Mr.  Justice  Lord's  opinion,  is  only  adhered  to  by  that 
court  upon  the  principle  of  8tare  decisis^  as  may  be  infer- 
red from  a  later  case :  Berry,  Adm*r  v.  Louisvilley  E.  &  St. 
L.  R,  Co.  128  Ind.  484  (28  N.  E.  182).  Before  dismissing 
the  subject,  it  should  be  stated  that  we  have  not  attempted 
by  anything  that  has  been  said  to  state  any  rule  for  the 
measure  of  damages  under  section  34,  as  it  is  not  called 
for  at  this  time. 

2.  On  the  motion  for  nonsuit  the  defendant  insists  that 
no  negligence  was  shown  upon  its  part,  and  that,  upon  the 
other  hand,  it  was  shown  that  plaintiff's  intestate  was  guilty 
of  contributory  negligence.  Negligence  and  contributory 
negligence  are  more  or  less  relative  in  their  significance 
and  application.  What  would  be  negligence  upon  the 
part  of  a  railroad  company  under  certain  conditions  may 
not  be  under  others,  and  what  would  be  contributory  neg- 
ligence in  one  person  might  not  amount  to  such  in  an- 
other. The  Terminal  Company  in  the  present  instance 
was  operating  its  engine  with  a  train  of  cars  upon  its 
tracks  for  switching  purposes.  Eighth  Street,  across 
which  its  tracks  were  laid,  and  upon  which  it  was  oper- 
ating its  train,  was  a  public  thoroughfare,  much  used  by 
pedestrians  and  persons  with  teams  crossing  to  and  fro 
upon  the  Albina  Ferry,  which  makes  regular  trips  at  in- 
tervals of  fifteen  minutes.  At  the  time  of  the  accident, 
witnesses  estimate  that  from  twenty  to  sixty  persons 
landed  from  the  ferryboat,  most  of  whom  passed  out  upon 
Eighth  Street — thus  indicating,  in  a  measure,  that  many 
persons  frequented  the  thoroughfare ;  and  of  this  the  de- 
fendant does  not  disavow  knowledge.     It  was  therefore 


14  SCHLEIGKR  V.  NORTHERN  TERMINAL  Co.       [43  Of. 

required  to  use  such  care  and  foresight  to  prevent  acci- 
dent or  casualty  or  injury  to  those  in  the  rightful  use  of 
the  street  as  a  prudent  and  cautious  person  would  under 
the  exigencies  of  the  case.  Now,  plaintiff's  evidence  tends 
to  show  that  the  defendant  had  no  brakeman  upon  the 
end  car,  or  other  lookout  at  the  crossing,  to  ascertain  or 
discover  the  presence  of  persons  thereat,  or  to  warn  them 
of  danger.  Such  would  have  been  an  act  of  reasonable 
precaution  under  the  attending  conditions.  The  duty 
could  not  safely  be  left  to  the  engineer  or  fireman  upon 
the  engine,  who  were  between  three  and  four  hundred  feet 
away,  somettmes  in  a  position  to  see  the  crossing,  and  at 
other  times  not,  especially  when  the  thoroughfare  across 
w^hich  the  defendant  was  engaged  in  backing  its  train  was 
constantly  in  use  by  the  general  public,  and  sometimes  in 
large  numbers,  and  of  all  ages.  If  the  testimony  estab- 
lishes the  facts  that  it  tends  to  prove — and  that  is  a  mat- 
ter for  the  jury  —  then  has  the  defendant  been  shown  to 
be  negligent,  for  it  was  without  a  brakeman  or  other  per- 
son upon  the  end  car,  or  a  lookout  at  the  crossing,  to  ob- 
serve the  approach  of  persons  and  to  warn  them  of  the 
danger.  It  is  true,  the  defendant  adduces  proofs  tending 
to  show  due  care  and  proper  precaution  in  the  premises ; 
but  this  only  gives  rise  to  a  dispute  upon  a  question  of 
fact,  and  is  by  no  means  so  clear  and  convincing  that 
there  could  be  but  one  opinion  regarding  the  effect  of  the 
testimony. 

3.  Ordinarily  an  adult,  with  his  powers  of  intellect  and 
understanding  unimpaired,  when  he  approaches  a  rail- 
road crossing  is  required  to  look  and  observe  for  himself, 
or,  if  the  situation  is  such  that  he  is  unable  to  see,  then 
to  listen,  and  thereby  to  determine  as  to  the  approach  of 
the  train,  and  by  so  doing  avoid  the  danger  of  accident : 
Durbin  v.  Oregon  R.  &  Nav.  Co.  17  Or.  5  (17  Pac.  5,  11 
Am.  St.  Rep.  778);  McBride  v.  Northern  Pac.  R,  Co,  19  Or. 
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64  (23  Pac.  814);  Blackbum  v.  Southern Pac.  Co.  34  Or.  215 
(12  Am.  &Eng.R.R.  Cas.(N.  S.)461,  55  Pac.  225).  But  the 
law  does  not  require  so  much  of  a  child  of  tender  years.  It 
cannot  be  expected  to  deport  itself  with  equal  prudence  and 
foresight,  as  its  faculties  have  not  yet  matured,  and  its 
apprehension  of  danger  and  the  means  of  avoiding  it  are 
not  so  acute  or  accurate.  As  it  advances  in  years,  the 
law  imposes  care  and  foresight  in  proportion  as  its  under- 
standing develops,  until  full  responsibility  attaches.  So 
it  is  considered  to  be  an  appropriate  question  for  the  jury 
to  determine  whether  a  child  of  tender  years,  in  attempt- 
ing to  cross  a  railroad  track,  has  acted  with  that  degree  of 
prudence  and  circumspection  that  would  be  expected  of 
it,  considering  its  age  and  capacity.  It  is  not  the  usual 
question  attending  the  act  of  an  adult  under  like  circum- 
stances, but  whether  the  child  has  exercised  that  care  and 
precaution  that  children  of  that  age  are  wont  to  exercise 
generally,  and  thereby  looking  from  that  viewpoint  to 
determine  whether  it  has  negligently  put  itself  into  a 
position  of  danger.  Whatever  is  beyond  the  ordinary 
judgment  and  discretion  of  a  child  of  usual  intelligence 
and  understanding,  having  regard  for  its  age,  cannot, 
within  the  bounds  of  reason,  be  required  of  him,  and  con- 
sequently his  failure  to  come  up  to  such  a  standard  can- 
not be  treated  as  a  neglect  of  duty :  Wallace  v.  Suburban 
Ry.  Co.  26  Or.  174  (37  Pac.  477,  25  L.  R.  A.  663);  East  Sag- 
inaw City  Ry.  Co.  v.  Bohn^  27  Mich.  503 ;  Cooper  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  66  Mich.  261  (33  N.  W.  306, 11  Am. 
St.  Rep.  482) ;  Wright  v.  Detroit,  G.  H.  &  M.  Ry.  Co.  77 
Mich.  123  (43  N.  W.  765) ;  Lehman  v.  Eureka  Iron  &  S. 
Works,  114  Mich.  260  (72  N.  W.  183);  McGovem  v.  New 
York  Cent.  &  H.  R.  R.  Co.  67  N.  Y.  417 ;  Barry  v.  New 
York  Cent.  &  H.  R.  R.  Co.  92  N.  Y.  289  (44  Am.  Rep.  377); 
Kentucky  Cent.Ry.  Co.  v.  Smith,  93  Ky.  449  (20  S.  W.  392, 
18  L.  R.  A.  68).     The  intestate  and  his  companion  walked 
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immediately  in  front  of  this  moving  car,  and,  at  first 
blush,  it  would  look  as  if  they  were  inexcusably  nonob- 
servant  and  heedless.  But  it  is  very  apparent  that  neither 
of  them  saw  the  car  in  time  to  avoid  the  danger,  for  as 
soon  as  they  became  aware  of  its  proximity  there  was  an 
effort  to  escape  from  the  peril.  Whether  they  should  have 
seen  it  is  quite  another  thing.  The  bell  on  the  engine 
was  evidently  ringing,  but  its  distance  from  the  further- 
most car  as  it  was  crossing  Eighth  Street  was  so  consid- 
erable (and  it  is  in  evidence  that  otherwise  the  train  was 
moving  obliquely  toward  the  crossing,  with  but  little  noise) 
that,  unless  a  person  is  charged  with  the  absolute  duty  of 
looking  and  listening  when  about  to  cross  the  tracks  of 
the  Terminal  Company,  it  may,  within  the  bounds  of  rea- 
sonable inference,  have  happened  that  the  intestate  and 
his  companion  found  themselves  in  their  perilous  position 
without  negligence,  viewed  from  the  standpoint  of  their 
ages  and  experience.  The  question  was  one,  therefore, 
proper  to  be  submitted  to  the  jury  as  one  of  fact,  for  their 
determination,  and  the  motion  for  a  nonsuit  was  rightly 
disposed  of  by  the  trial  court. 

4.  The  remaining  exceptions  involve  two  instructions 
of  the  court  to  the  jury,  as  follows: 

(1)  **Where  the  engine  is  at  the  rear  of  a  train,  it  is  the 
duty  of  the  company  to  either  put  a  man  as  a  lookout  on 
the  forward  car,  or  else  to  station  a  man  at  the  crossing 
for  the  purpose  of  giving  warning,  and  the  failure  to  do 
one  of  these  two  would  constitute  negligence. 

(2)  **0r  if  you  find  that,  although  the  bell  was  rung,  that 
they  had  no  lookout,  either  on  the  forward  car,  or  at  or 
near  the  crossing,  to  warn  pedestrians  on  the  street  that 
the  train  was  coming,  it  was,  in  that  event,  guilty  of  neg- 
ligence." 

Defendant's  counsel  insists  that  the  court  should,  under 
proper  directions,  have  left  it  to  the  jury  to  say  whether 
the  company,  under  all  the  circumstances,  should  have 
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put  a  man  as  a  lookout  on  the  forward  car,  or  have  sta- 
tioned one  at  the  crossing,  for  the  purpose  of  giving  notice 
to  persons  upon  the  street,  or,  in  other  words,  whether  it 
was  negligence  on  its  part  in  not  observing  such  precau- 
tions. The  answer  has  already  been  suggested.  Eighth 
Street,  where  defendant's  terminal  tracks  cross  it,  is  very 
much  used  by  persons  of  all  ages  —  being  a  public  thor- 
oughfare used  in  connection  with  the  ferry,  where  large 
numbers  of  persons  are  crossing  at  intervals  of  fifteen 
minutes  —  and  the  train  which  was  then  being  handled 
was  of  such  length  that  the  court  could  very  well  say,  as 
a  matter  of  law,  that  it  was  the  defendant's  duty  to  take 
the  precaution  suggested  by  the  instructions  complained 
of,  leaving  it  for  the  jury  to  say,  as  it  did,  whether  they 
were  observed.  An  instruction  of  similar  import,  given 
under  like  conditions,  was  sustained  in  Whalen  v.  Chicago 
&  N.  W.  R  Co,  75  Wis.  654  (44  N.  W.  849),  and  seems  to 
be  supported  by  authority,  as  well  as  upon  reason  and 
principle.  See  Townley  v.  Chicago,  M.  &  St.  P.  Ry,  Co,  53 
Wis.  626  (11  N,  W.  55);  HeddUs  v.  Chicago  &  N.  W.  R  Co. 
74  Wis.  239  (42  N.  W.  237);  Chicago,  M,  &  St.  P.  Ry.  Co.  v. 
McArthur,  53  Fed.  464  (3  C.  C.  A.  594);  Savannah,  etc.  R.  Co. 
V.  Shearer,  Adw/x,  58  Ala.  672.  The  judgment  of  the  trial 
court  will  therefore  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  3  November,  1902. 

STATE  V.  DEAIi. 

[70Pac.  5»4.1 

Criminal,  Law  — Cross-Examination  of  Accused. 

1.  On  trial  for  larceny  of  a  horse  It  was  error  to  ask  the  accused  on  cross-exam- 
ination, for  purposes  of  impeachment,  questions  as  to  his  testimony  at  another 
trial  for  the  larceny  of  a  horse,  he  not  having  testified  to  anything  with  which 
the  statements  sought  to  be  shown  would  be  in  any  wise  inconsistent. 

Harmless  Error  — Admissions  Aoainst  Interest. 

2.  Error  in  permitting  accused  to  be  asked  on  cross-examination,  for  purposes 
of  impeachment,  as  to  matters  which  he  had  not  lestltied  to  in  chief,  was  harm- 
le»8  error  where  the  testimony  was  admissible  as  declarations  against  interest, 
and  refuted  defendant's  plea  of  former  conviction  for  the  same  oflense. 

Ifi  Or.—t. 
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iNSTRrCTlONS  SHOULD  BE   BASED  ON  ALL  THE  EVIDKNCK. 

8.  A  Jadge  may  properly  reAise  to  give  requested  Instructions  that  Ignore  part 
of  the  testimony. 

Instruction  on  Former  Acquittal  — Immaterial  Misstatement. 

4.  An  iubtructlon  that,  if  the  horse  for  the  larceny  of  which  he  was  prosecuted 
was  the  same  animal  for  the  larceny  of  which  he  was  formerly  convicted,  the 
conviction  was  a  bar  to  the  prosecution,  and  the  verdict  should  be  for  defendant 
on  the  issue  of  former  conviction,  but,  if  the  prosecution  in  this  case  was  for  a 
different  horse,  then  the  verdict  on  such  issue  should  be  for  the  state,  is  a  correct 
and  compact  statement  of  the  law  ;  and  the  fact  that  the  instruction  improi)erly 
referred  to  the  horse  for  the  larceny  of  which  the  accused  was  formerly  convicted 
as  a  brown  horse  was  not  reversible  error  where  the  color  of  the  horse  had  no 
bearing  on  the  question  of  identity. 

Effect  of  Admissions  of  Complaining  Witness. 

5.  On  a  prosecution  for  the  larceny  of  a  horse,  evidence  of  the  admissions  of 
the  complaining  witness  that  the  horse  was  the  property  of  defendant,  made 
several  days  after  the  time  defendant  claimed  to  have  obtained  the  horse  from 
the  witness  in  a  trade,  is  inadmissible,  except  for  impeachment  after  proper 
foundation  therefor  having  been  laid,  for  the  witness  is  not  in  any  legal  sense  a 
party  to  the  record,  so  that  his  admissions  are  not  binding  on  the  state. 

PVom  Union  :   Robert  Eakin,  Judge. 

Defendant  R.  W.  Deal  was  tried  upon  an  indictment 
for  the  crime  of  larceny  of  a  gelding,  and,  being  convicted, 
appeals  from  the  judgment  ensuing.  He  interposed  two 
pleas,  viz.,  not  guilty,  and  former  conviction  for  the  same 
offense.  The  state,  in  support  of  the  charge,  introduced 
evidence  tending  to  show  that  in  1901  Charles  Rowland 
was  the  owner  of  a  certain  brown  or  dark  bay  gelding, 
four  years  old,  branded  J  D  on  the  left  shoulder,  then  be- 
ing at  Evans'  livery  stable;  that  he  owned  it  since  it  was 
a  suckling  colt;  that  in  September,  1901,  the  defendant 
drove  the  animal  to  and  corralled  it  in  the  old  town  of  La 
Grande,  in  Union  County,  Oregon,  a  few  blocks  from 
where  Rowland  was  living,  and  on  the  same  day  sold  it  to 
one  McDonald.  Rowland  testified  that  he  never  sold  or 
traded  the  animal  to  Deal  or  any  one  else,  and  was  still 
the  owner  thereof.  When  the  state  rested,  the  defendant 
took  the  stand  in  his  own  behalf,  and  testified  that  he  saw 
the  horse,  for  the  larceny  of  which  he  was  then  being  tried, 
in  Evans'  livery  stable  on  the  day  previous,  and  that  it 
was  the  same  horse  he  turned  over  to  McDonald,  that  the 
animal  was  his  property,  and  that  he  obtained  it  from 
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Rowland  about  the  eighteenth  or  twentieth  of  March  last ; 
that  he  traded  Rowland  two  horses  for  four,  and  this  was 
one  of  the  four;  that  he  found  the  horse  in  Campbell's 
field,  and  that  on  the  seventh  or  eighth  day  of  April  he  had 
a  conversation  with  Rowland  about  the  horses,^elating  it. 
This  is,  in  substance,  all  the  defendant  testified  to  in  chief. 
Having  been  excused,  and  again  called  in  his  own  behalf, 
the  prosecution,  by  leave  of  the  court,  asked  him,  in  effect, 
if  he  did  not  testify  at  the  trial  of  the  case  of  State  v.  Deal, 
on  October  11,  1901,  that  the  horse  mentioned  in  the  in- 
dictment was  one  of  the  J  D  horses, —  the  one  that  had  a 
leader  cut  on  the  left  knee,  which  was  calloused,  the  same 
being  the  horse  brought  from  Pendleton,  and  one  of  the 
horses  that  he  got  in  the  trade  with  Rowland.  The  ques- 
tion was  objected  to  as  incompetent,  irrelevant,  not  cross- 
examination,  and  not  proper  for  impeachment ;  but,  being 
overruled,  he  answered  that  he  made  no  such  statement. 
The  examination  was,  over  objections,  then  continued  as 
follows :  "Q.  Did  you  state  which  one  of  these  horses  was 
mentioned  in  the  indictment  in  the  former  trial  ?  A.  Yes. 
Q.  Which  one  of  these  horses  did  you  testify  that  you  was 
indicted  for  in  the  other  trial  ?  A.  The  one  that  has  the 
cut  knee.  Q.  And  that  was  the  horse  that  you  brought 
—  that  you  took  —  to  Pendleton,  and  that  Charles  Rowland 
brought  back  from  Pendleton  ;  was  the  horse  described  in 
the  indictment  in  the  former  trial,  is  what  vou  understood 
it?  A.  The  horse  with  the  cut  leader  is  the  horse  that  I 
understood  was  in  the  former  case.  That  is  the  way  I 
understood  it.  That  was  what  they  called  the  Masterson 
horse.  Q.  Just  answer  the  question  yes  or  no,  will  you 
please  ?  A.  Yes,  that  is  the  horse.  That  is  the  horse  I 
understood  was  in  the  other  trial. '*  In  rebuttal,  and  for 
the  purpose  of  contradicting  Deal,  the  state  was  permitted, 
also  over  objection,  to  show  by  the  court  reporter  that  he 
had  testified  at  the  trial  of  October  11th  in  substance  as 
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indicated  by  the  question  first  propounded  by  the  state. 
In  this  connection  it  shoul(i  be  further  stated  that  the 
defendant,  in  support  of  his  plea  of  former  conviction, 
introduced  in  evidence  the  judgment  roll  in  the  case  tried 
October  iT,  1901,  showing  his  conviction  of  the  crime  of 
larceny  of  a  gelding,  the  property  of  Charles  Rowland, 
and,  to  show  that  the  animal  therein  involved  was  the 
same  as  he  is  here  charged  with  stealing,  introduced  in 
evidence  a  portion  of  the  testimony  of  Charles  Rowland, 
in  substance  that  he  (Rowland)  learned  that  the  horse  was 
in  Campbell's  pasture,  and  went  over  to  get  it ;  then  heard 
it  was  in  Pendleton ;  that  he  could  not  tell  who  had  it  in 
Campbeirs  pasture,  and  could  not  say  exactly  how  old  it 
was;  that  he  obtained  it  from  Masterson's  boy  when  it 
was  a  yearling,  and  had  it  about  four  years ;  and  that  he 
did  not  get  two  horses  from  Masterson.  Also  a  portion 
of  his  own,  showing  that  the  animal  he  obtained  at  Camp- 
belFs  was  the  dark  bay  horse  that  Rowland  had  purchased 
from  Masterson,  and  that  was  four  years  old  the  preced- 
ing spring.  The  state  caused  to  be  read  other  testimony, 
showing  that  Rowland  stated  at  the  former  trial  that  the 
Masterson  horse,  for  the  larceny  of  which  defendant  was 
then  on  trial,  was  branded  J  D  on  the  left  shoulder,  had 

■ 

one  white  foot,  and  a  blemish  on  one  knee,  caused  by  a 
wire  cut,  and  that  this  was  the  horse  that  defendant  had 
in  the  Campbell  pasture  in  the  spring  of  1901. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Thos. 
H.  Crawford  and  Ivanhoe  &  Cherry,  with  an  oral  argument 
by  Mr.  Crawford. 

For  the  state  there  was  a  brief  over  the  name  of  D.  R, 
N.  Blackburn,  Attorney  General,  with  an  oral  argument 
by  Mr.  Blackburn  and  Mr,  Samuel  White,  District  Attorney. 
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Mr.  Justice  Wolverton,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

1.  The  first  question  presented  for  our  consideration  is 
whether  the  trial  court  was  in  error  in  permitting  the  state 
to  cross-examine  the  defendant,  while  a  witness  in  his  own 
behalf,  touching  what  he  may  have  testified  to  in  his  ex- 
amination in  a  case  wherein  he  was  tried  for  larceny  of  a 
gelding  at  the  preceding  October  term  of  the  court,  and, 
if  so,  whether  the  error  was  injurious  or  harmless  in  view 
of  the  whole  record.  The  form  of  the  question  propounded 
by  the  prosecution  would  seem  to  indicate  that  it  was  for 
the  purpose  of  impeaching  the  defendant  as  a  witness  in 
his  own  behalf,  and  thereby  discrediting  his  testimony. 
At  that  stage  of  the  proceeding  the  defendant  had  offered 
no  proof  in  support  of  his  plea  of  autrefois  convict,  although 
the  record  does  show  that  the  state  had  called  several  wit- 
nesses to  prove  that  the  horse  Deal  was  then  being  tried 
for  stealing  was  not  the  one  involved  in  his  trial  at  the 
preceding  October  term  ;  so  that  it  was  in  anticipation  of 
the  proof  which  it  was  supposed  the  defendant  would  make 
under  his  plea  that  the  state  sought  to  draw  from  him 
what  he  had  testified  to  at  the  former  trial  in  the  particu- 
lars alluded  to,  and  was  irregular  in  any  event.  If  im- 
peachment was  intended,  the  method  invoked  could  only 
be  permitted  when  it  was  sought  to  show  that  he  had  at 
other  times  made  statements  inconsistent  with  his  present 
testimony:  Hill's  Ann.  Laws,  §  841.  He  had  then  testi- 
fied  to  nothing  with  which  the  statement  sought  to  be 
shown  would  in  any  wise  he  inconsistent.  It  related  to 
an  entirely  different  subject  from  any  that  he  had  spoken 
of  while  being  examined  in  chief ;  so  that  it  was  not  proper 
matter  for  his  impeachment  at  that,  or,  as  the  record 
shows,  at  any  other,  stage  in  the  trial.  This  is  suggestive 
of  a  more  substantial  reason  why  the  defendant,  as  a  wit- 
ness in  his  own  behalf,  should  not  have  been  required  to 
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answer.  The  question  propounded  was  not  cross-exami- 
nation upon  any  fact  to  which  he  had  testified  in  chief: 
State  V.  Saunders,  14  Or.  300  (12  Pac.  441). 

2.  But,  notwithstanding  there  was  undoubted  error  in 
the  admission  of  the  testimony  as  offered,  counsel  for  the 
state  insist  that  it  was  legitimately  admissible,  because 
consisting  of  admissions  and  declarations  against  the  in- 
terest of  the  defendant  and  in  derogation  of  his  plea  of 
former  conviction,  and  that,  therefore,  it  was  harmless.  It 
was  concededly  admissible  for  this  purpose.  The  method 
pursued  was  practically  fruitless  as  a  means  of  impeach- 
ing the  defendant's  credibility,  as  his  further  examination 
by  the  state's  attornejs  although  improper,  shows.  Not- 
withstanding  the  defendant  answered  in  a  general  way 
that  he  did  not  make  the  statements  imputed  to  him,  yet, 
when  his  attention  was  attracted  to  the  details,  he  frankly 
conceded  them  in  almost  if  not  in  every  particular.  To 
specify :  He  testified  on  further  examination  that  he  stated 
at  the  former  trial  that  the  horse  with  the  cut  knee  was 
the  one  then  mentioned  in  the  indictment ;  that  it  was  the 
horse  that  defendant  took  to  Pendleton  and  Charles  Row- 
land brought  back  from  there,  and,  in  further  designation, 
was  what  was  called  the  Masterson  horse.  So  that  the 
feature  of  any  particular  discredit  of  defendant's  testimony 
by  the  method  of  examination  pursued  is  eliminated. 
This  being  so,  and  the  testimony  being  admissible  as 
declarations  against  his  interest,  and  constituting  sub- 
stantive proof  to  refute  defendant's  plea  of  former  convic- 
tion for  the  same  offense,  we  are  induced  to  believe  that 
allowing  the  testimony  to  go  to  the  jury,  even  if  for  the 
purpose  of  impeachment,  was  harmless  error  and  not  suf- 
ficient cause  for  awarding  a  new  trial. 

3.  Another  error  of  the  trial  court  is  predicated  upon  the 
refusal  to  give  the  instructions  submitted  by  counsel  for 
defense  relative  to  the  plea  of   former  conviction,  num- 
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bered  2  and  4  in  the  record,  and  upon  the  giving  of  in- 
struction numbered  5.  By  No.  2  it  was  sought  to  have  the 
court  tell  the  jury  that  the  record  and  evidence  in  the 
former  case  shows  that  the  gelding  for  the  larceny  of 
which  he  was  then  convicted  was  a  gelding  which  Charles 
Rowland  obtained  from  Eddie  Masterson,  and  known  and 
described  in  the  testimony  of  the  witnesses  therein  for 
the  state  as  the  Masterson  horse,  and  that,  if  they  found 
from  the  evidence  in  the  present  case  that  the  gelding  for 
the  larceny  of  which  defendant  was  being  tried  is  the  one 
that  Rowland  obtained  from  Eddie  Masterson  when  it  was 
a  yearling,  and  is  what  is  known  as  the  Masterson  horse, 
the  defendant  should  be  acquitted.  By  No.  4  it  was  sought 
to  have  the  court  further  tell  the  jury  that  the  fact  as  to 
whether  or  not  the  gelding  in  question  had  a  blemished 
knee  or  one  white  foot,  or  was  taken  by  defendant  to  Pen- 
dleton, is  wholly  immaterial  in  determining  whether  or 
not  the  horse  is  the  Masterson  horse,  for  the  larceny  of 
which  the  defendant  had  been  convicted,  and  that  the 
material  question  in  the  case  was  whether  this  gelding  is 
the  same  animal  that  witnesses  in  the  former  trial  testified 
was  taken  by  Deal  from  the  Campbell  place  last  spring, 
and  the  same  that  Rowland  obtained  when  a  yearling  from 
Eddie  Masterson.  Instruction  No.  5,  as  given,  is  as  fol- 
lows: 

"  Defendant  has  not  only  entered  a  plea  of  not  guilty, 
but  has  also  entered  in  this  case  a  plea  of  former  convic- 
tion, viz.,  the  conviction  at  the  former  October  term  of 
this  court,  1901,  for  the  larceny  of  a  brown  gelding,  the 
property  of  this  prosecuting  witness,  Charles  Rowland. 
If  the  gelding  for  the  larceny  of  which  he  is  prosecuted 
in  this  case  is  the  same  animal  for  the  larceny  of  which 
he  was  prosecuted  in  the  former  case,  then  the  conviction 
in  this  former  case  is  a  bar  to  a  prosecution  in  this  case, 
and  if  you  so  find,  then  your  verdict  should  be  for  the  de- 
fendant upon  this  issue.     But  if  you  find  that  the  prosecu- 
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tion  in  this  case  is  for  the  larceny  of  a  different  gelding 
than  the  one  for  the  larceny  of  which  he  was  convicted  in 
the  former  case,  then  vour  verdict  on  the  issue  of  former 
conviction  should  be  for  the  state  on  that  issue." 

For  the  purpose  of  perspicuity,  we  make  further  refer- 
ence to  the  testimony.  Eddie  Masterson  testified  for  the 
defense  that  he  traded  Rowland  the  horse  colt,  a  dark  bay, 
when  it  was  a  yearling;  that  the  animal  was  four  years 
old  past ;  that  he  had  examined  the  horse  in  Evans'  liv- 
ery stable,  referred  to  in  the  prosecution  in  this  case,  and 
that  it  was  the  same  horse  he  traded  Rowland  when  a  colt. 
Masterson  further  gave  testimony  to  the  same  effect,  and 
Campbell  testified  that  he  had  seen  the  horse  in  Evans' 
livery  stable,  and  that  it  was  the  same  animal  defendant 
had  taken  from  his  pasture  in  1901 ;  and  this  was  some- 
what corroborated  by  witness  Crawford.  In  rebuttal  the 
state  offered  evidence  tending  to  show  that  the  horse  for 
which  defendant  had  been  convicted  of  stealing  was  the 
one  Rowland  obtained  from  Eddie  Masterson  when  it  was 
a  yearling;  that  it  had  a  white  hind  foot  and  a  blemished 
knee ;  that  the  horse  in  Evans'  livery  stable  was  not  the 
horse  that  Rowland  obtained  from  Masterson,  and  that 
Rowland  had  raised  the  one  in  question  from  a  suckling 
colt.  From  this  testimony,  and  that  which  was  adduced 
by  the  state  in  support  of  the  prosecution,  it  is  readily 
discerned  that  the  instructions  asked  for  are  attended  with 
an  inherent  vice.  It  consists  of  predicating  the  identity 
of  the  subject  of  larceny  at  the  first  trial  with  that  of  the 
latter  upon  one  or  two  circumstances  disclosed  by  evi- 
dence, and  ignoring  others  that  shed  some  bearing  upon 
the  question.  The  state  was  entitled  to  have  the  matter 
determined  upon  all  the  testimony,  and  the  instructions 
would  have  been  effective  to  withdraw  at  least  a  portion 
that  had  a  pertinent  bearing  in  the  premises.  They  are 
argumentative  and  are  specious  for  the  use  of  the  advocate 
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for  the  defense  to  show  that  as  a  matter  of  fact  the  defend- 
ant was  being  tried  a  second  time  for  the  same  offense,  but 
do  not  lay  down  sound  rules  of  law  for  the  government 
of  the  jury  in  determining  their  verdict. 

4.  Instruction  No.  5  covered  the  question  involved 
clearly  and  comprehensively,  and  was  appropriately  given. 
That  the  instruction  described  the  subject  of  the  larceny 
at  the  first  trial  as  a  brown  gelding  does  not  vitiate  it. 
The  color  of  the  animal  seems  to  have  had  no  bearing 
upon  the  question  of  identity,  as  the  horse  in  either  case 
seems  to  have  been  described  indiscriminately  as  a  brown 
or  dark  bay,  and  the  color  was  not  relied  upon  as  a  dis- 
tinctive feature.  Identity  was  a  question  that  was  sought 
to  be  proved  or  refuted  by  other  circumstances  and  con- 
ditions entirely. 

5.  The  only  other  error  assigned  relates  to  the  refusal 
of  the  court  to  admit  the  testimony  of  two  witnesses  — 
Hopper  and  Hammock  —  who  were  called  by  the  defend- 
ant to  prove  that  Rowland  some  time  in  the  fore  part  of 
April,  1901,  made  the  following  statement  to  the  defend- 
ant, namely,  *'The  horse  I  traded  you  is  at  W.  B.  Camp- 
beirs  place."  The  purpose  of  the  testimony  was  to  show 
substantively  that  defendant  was  the  owner  of  the  animal 
by  the  admission  of  the  prosecuting  witness.  The  answer 
of  the  state  is  that  such  a  witness,  although  he  be  the 
owner  of  the  property  against  which  the  offense  was  com- 
mitted, is  not  in  any  legal  sense  a  party  to  the  record, 
whose  admissions  or  declarations  are  binding  upon  the 
state,  and  they  were  not,  therefore,  competent  evidence 
against  the  prosecution  as  having  a  tendency  to  defeat 
the  action.  This  we  deem  to  be  a  sound  exposition  of  the 
law.  The  prosecution  is  beyond  the  control  or  limitation 
of  the  prosecuting  witness,  and  whatever  facts  may  be 
necessary  to  establish  the  defense  must  be  shown  other- 
wise than  bv  his  admissions  or  declarations.     These  are 
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admissible,  as  we  have  held  in  State  v.  Deal,  41  Or.  437 
(70  Pac.  532),  to  affect  his  credibility.  A  proper  founda- 
tion had  there  been  laid  for  impeachment,  such  as  would 
have  been  laid  if  aqy  other  witness  had  been  under  ex- 
amination. Beyond  this,  it  may  be  said  they  are  inad- 
missible, except  as  a  part  of  the  res  gestm :  Roscoe,  Cr.  Ev. 
(8  ed.)  p.  *52]  Williams  v.  State,  52  Ala.  411;  Sayres  v. 
State,  30  Ala.  15;  Belt  v.  State,  103  Ga.  12  (29  S.  E.  451). 
In  view  of  these  authorities,  which  announce  the  better 
rule,  there  was  no  error  in  rejecting  the  proffered  testi- 
mony of  these  witnesses.  Affirmed. 


Decided  25  May,  rehearing  denied  3  August,  1903. 

8COTT   V.  ASTORIA   RAIIiROAD  CO. 

[72  Pac.  094.] 

Charge  to  Jury  Must  bb  Considered  in  its  Entirety. 

1.  Tn  passing  upon  ihe  correctness  of  a  single  Instruction  or  a  part  of  a  chaivo 
tea  Jury  mere  verbal  slips  should  be  disregarded,  and  the  charge  weighed  as  a 
whole. 

Railroads  — Dangerous  Location  as  Negligence. 

2.  A  railroad  cannot  be  charged  with  negligence  In  the  location  of  Its  road- 
bed ;  hence  an  Instruction  that  the  action  of  a  railroad  company  In  constructing 
Its  track  In  a  manifestly  dangerous  place,  when,  with  reasonable  care  and  at  slight 
expense,  it  could  have  been  constructed  in  a  perfectly  safe  place,  a  few  feet  to  one 
side,  might  be  negligence  which  the  J  ury  could  consider  In  determining  the  degree 
of  diligence  which  the  company  should  have  exercised  in  watching.  Inspecting, 
and  protecting  its  road,  was  erroneous,  though  In  other  parts  of  the  charge  the 
court  correctly  stated  to  the  Jury  the  degree  of  care  required  by  the  defendant  in 
operating  its  n)ad. 

Sufficiency  of  Exception  to  Instructions. 

3.  An  exception  to  a  part  of  a  charge,  particularly  setting  out  the  language 
complained  of,  is  sufllcient  to  raise  the  question  of  the  accuracy  of  that  part  of  the 
charge  so  sped  tied. 

Government  Weather  Records  as  Evidence. 

4.  Records  kept  by  public  oflflcers  in  the  ()erformance  of  their  ofUclal  duty,  as, 
the  amount  of  dally  rainfall,  or  the  velocity  of  the  wind,  recorded  by  officers  of 
the  United  States  Weather  Bureau,  are  admissible  In  evidence  to  prove  the  facts 
therein  stated. 

Summary  of  Many  Entries  as  Evidence. 

5.  Under  the  rule  that  a  summary  of  many  accounts  or  documents  may  be 
presented  in  lieu  of  the  originals,  where  onlj*^  the  general  result  is  desired  as  evi- 
dence (B.  &  C.  Comp.  g  708,  subd.  5),  an  otBcer  of  the  United  States  Weather  Bureau 
may  state  the  general  results  of  the  observations  made  at  his  station  for  a  series 
of  years,  complied  from  the  entries  made  otticially  in  the  required  records  by  the 
various  persons  who  have  been  in  charge  of  the  station. 
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Expert  Testimony  on  Slopes  of  Earthwork. 

6.  A  competent  olvU  engineer  may,  though  he  has  never  been  directly  em- 
ployed In  the  building  of  railroads,  give  expert  testimony  as  to  the  degree  of  In- 
clination which  should  be  given  the  slopes  of  railroad  cuts  or  embankments  In 
dlfTerent  soils  and  climates. 

Scientific  and  Pfofehsional  Books  as  Evidence.* 

7.  Books  on  civil  engineering  are  not  competent  evidence  of  the  degree  of  slope 
that  may  safely  be  given  to  an  earth  embankment,  and  they  should  not  be  read 
to  the  Jury. 

Use  of  Scientific  Books  to  Sustain  an  BUxpebt.* 

8.  An  expert  may  be  permitted  to  give  the  names  of  authors  on  the  subject 
under  consideration  who  support  the  opinions  he  has  expressed. 

From  Clatsop:  Thomas  A.  McBride,  Judge. 

This  is  an  action  by  Ella  Scott,  as  administratrix  of  the 
estate  of  W.  M.  Scott,  deceased,  to  recover  damages  for  his 
death,  which  occurred  January  12, 1901,  while  in  the  em- 
ploy of  the  Astoria  &  Columbia  River  Railroad  Company 
as  a  locomotive  engineer,  and  is  alleged  to  have  been 
caused  by  its  negligence  in  constructing  its  railroad  too 
near  a  hillside,  without  adopting  any  means  to  prevent  a 
slide,  and  in  not  properly  watching  its  track,  so  as  to  dis- 
cover the  danger  therefrom,  and  to  warn  the  deceased 
thereof.  The  answer,  after  denying  the  material  allega- 
tions of  the  complaint,  alleges  that  the  day  the  accident 
occurred  was  unusually  stormy,  the  rainfall  along  the  line 
of  the  defendant's  railway  being  the  heaviest  of  the  season ; 
that  for  more  than  two  years  prior  thereto  Scott  had  been 
in  its  employ  as  such  engineer,  was  acquainted  with  the 
road  and  the  construction  thereof,  and  knew  the  nature, 
formation,  and  character  of  the  country  through  which  it 
extended,  and  the  effect  of  rains  thereon  ;  that  at  the  point 
where  he  lost  his  life  no  slide  had  ever  occurred,  but  the 
road  was  necessarily  constructed  through  a  mountainous 
region,  where  slides  frequently  happen  in  the  rainy  season, 
against  which  it  is  impossible  to  guard,  which  fact  he  well 


♦Note.— With  the  case  of  Unian  Pac.  Ry.  Oo,  v.  Yates,  40  L.  R.  A.  553,  Is  a  long 
note  collecting  and  arranging  the  authorities  on  Scientific  Books  and  Treatises  as 
Evidence,  in  whicb  the  cases  are  classified  under  exact  sciences,  inexact  sciences, 
law,  and  miscellaneous  matters.—  Reporter. 


28  Scott  v.  Astoria  Railroad  Co.  [43  Or. 

knew ;  that,  during  all  the  time  he  was  so  employed,  de- 
fendant kept  a  competent  track  walker  to  examine  the  line 
before  every  train  passed  over  it,  who  immediately  pre- 
ceded the  train  operated  by  Scott,  examined  the  track,  and 
found  no  obstruction  thereon ;  that  it  was  Scott's  dutv  to 
exercise  great  care  in  running  the  engine,  and  on  the  night 
of  January  12,  1901,  he  was  informed  that  slides  might 
possibly  occur,  in  consequence  of  the  heavy  rainfall,  and 
notified  to  proceed  with  caution,  but,  not  heeding  the  direc- 
tion, he  ran  the  engine  at  a  higher  rate  of  speed  than 
usual,  and  in  such  a  careless  manner  that  he  could  not  stop 
it  in  time  to  avoid  the  disaster.  For  a  second  defense,  it 
is  alleged  that  Scott,  knowing  the  character  of  the  road 
and  the  effect  of  heavy  rains  thereon,  assumed  the  danger 
incident  thereto.  The  reply  having  denied  the  material 
allegations  of  new  matter  in  the  answer,  a  trial  was  had, 
resulting  in  a  judgment  for  plaintiff  in  the  sum  of  $4,000, 
and  the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Fulton 
Bros,,  with  an  oral  argument  by  Mr.  Chas.  W.  Fulton, 

For  respondent  there  was  a  brief  over  the  names  of 
George  Noland  and  Bennett  &  Sinnott,  with  an  oral  argu- 
ment by  Mr,  Alfred  S,  Bennett, 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion. 

It  is  contended  bv  defendant's  counsel  that  the  court 
erred  in  instructing  the  jury  as  follows: 

**The  railroad  company  has  a  right  to  locate  its  road, 
in  a  general  way,  upon  any  route  it  may  deem  fit,  but  in 
making  a  specific  location  at  any  particular  point  it  should 
use  due  care  to  provide  a  safe  place  for  its  employes  to 
work ;  and  if  it  construct  its  road  in  a  place  that  is  man- 
ifestly dangerous,  when,  with  reasonable  care  and  slight 
expense,  it  could  just  as  well  be  constructed  in  a  perfectly 
safe  place,  a  few  feet  to  one  side,  that  may  be  negligence 
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which  you  would  have  a  right  to  consider  in  determining 
the  degree  of  diligence  and  care  defendant  should  have 
exercised  in  watching,  inspecting,  and  protecting  its  road, 
and  its  employes  thereon." 

To  render  the  application  of  this  part  of  the  charge  in- 
telligible, a  brief  statement  of  the  facts  involved  is  deemed 
essential.  The  bill  of  exceptions  discloses  that  plaintiff 
introduced  testimony  tending  to  show  that  the  defendant 
constructed  a  railway  from  Goble  to  Astoria,  and  operates 
trains  thereon,  and  also  over  the  line  of  the  Northern  Pa- 
cific Railway  Company  from  Goble  to  Portland.  The  de- 
fendant's road  near  Bugby,  for  about  half  a  mile,  is  built 
along  the  south  bank  of  the  Columbia  River,  about  ninety 
feet  from  a  cliff  of  basaltic  rock,  the  disintegration  of 
which,  and  the  debris  carried  over  the  precipice  by  sur- 
face w^ater,  formed  a  slope  of  about  45  degrees,  extending 
from  the  face  of  the  crag  to  a  line  parallel  with,  and  about 
six  feet  from,  the  track.  This  incline  was  originally  cov- 
ered with  brush  and  trees,  which  were  cut  down  when  the 
railroad  was  built,  and  their  stumps  and  roots  had  rotted. 
In  the  rainy  season,  considerable  water  flows  over  the 
precipice  at  this  point;  but,  there  being  no  ditch  to  carry 
it  off,  the  earth  and  debris  composing  the  acclivity  become 
saturated  therewith.  Slides  have  occurred  in  the  imme- 
diate vicinity  prior  and  subsequent  to  the  building  of  the 
road,  but  the  defendant  made  no  attempt  to  carry  away 
the  material  of  the  slope,  or  to  build  retaining  walls.  The 
track  walker,  whose  duty  it  was  to  inspect  the  line  near 
Bugby,  was  obliged  to  examine  a  section  of  eight  miles, 
and,  to  avoid  being  run  down,  was  compelled  to  start  on 
his  velocipede  thirty  minutes  before  train  time,  according 
to  schedule ;  and  as  the  train  was  half  an  hour  late  on  the 
evening  of  January  12,  1901,  no  watchman  had  passed 
over  the  track  at  that  point  within  an  hour  of  the  train's 
arrival.     Some  time  after  the  track  walker  passed  Bugby, 
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a  slide  occurred,  the  rocks  and  earth  lodging  upon  the 
track ;  and  at  about  10  o'clock  that  night  the  locomotive 
driven  by  Scott,  and  drawing  a  passenger  train,  ran  into  the 
obstruction,  throwing  the  engine  into  the  river  whereby 
he  was  drowned. 

It  is  argued  by  defendant's  counsel  that  the  court,  in 
the  instruction  complained  of,  told  the  jury,  in  effect,  that 
if  the  defendant  could  have  located  its  road  **  in  a  perfectly 
safe  place,''  but  neglected  to  do  so,  a  higher  degree  of  care 
in  operating  it  was  demanded  than  in  case  they  should 
find  that  such  place  could  not  have  been  discovered  **a 
few  feet  to  one  side";  that,  though  the  defendant  might 
select  the  location  of  its  road,  it  exercised  the  right  to  do 
so  at  its  peril,  and  if  a  safer  ronite  than  that  chosen  could 
have  been  discovered,  but  was  not  found,  a  different  meas- 
ure of  care  was  required  **in  watching,  inspecting,  and 
protecting  its  road  and  employes  ";  that  the  degree  of  care 
imposed  upon  the  defendant  depended  upon  the  wisdom 
exercised  in  locating  its  road  ;  and  that  a  jury,  and  not  a 
railroad  company,  are  the  judges  of  where  a  line  of  rail- 
way shall  be  specifically  located.  Plaintiff's  counsel  main- 
tain, however,  that  the  exceptions  taken  to  the  instructions 
were  general,  and  did  not  point  out  any  particular  part 
thereof  of  which  the  defendant  complained,  and  that  the 
charge  should  be  considered  in  its  entirety,  and,  when  so 
construed,  any  seeming  inconsistency  therein  is  rendered 
harmless. 

1.  In  construing  the  language  employed  by  courts  in 
charging  juries  in  this  state,  a  very  liberal  policy  has  been 
pursued ;  the  rule  being  that,  in  considering  a  single  in- 
struction, the  entire  charge  must  be  viewed,  and,  unless 
it  appears  that  the  jury  were  or  might  have  been  misled, 
mere  verbal  inaccuracies  will  not  be  sufficient  cause  for 
reversal :  Matlock  v.  Wheeler,  29  Or.  64  (40  Pac.  5,  43  Pac. 
867);  Smitaon  v.  Southern  Pac.  Co,  37  Or.  74  (60  Pac.  907); 
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Farmers'  Bank  v.  Woodell,  38  Or.  294  (61  Pac.  837,  65  Pac. 
520). 

2.  The  court,  in  other  parts  of  its  charge,  correctly  in- 
structed the  jury  that  it  was  incumbent  upon  the  defend- 
ant to  exercise  only  reasonable  and  ordinary  care ;  saying 
in  one  instance :  "  It  is  sufficient  to  defeat  the  right  of  the 
plaintiff  to  recover  in  this  case  that  you  should  find  from 
the  evidence  that  defendant  exercised  such  care  as  is  com- 
mon and  usual  under  like  circumstances  and  conditions, 
under  prudent  management."  We  think  that  notwith- 
standing the  charge,  as  a  whole,  correctly  informed  the 
jury  of  the  degree  of  care  required  of  the  defendant  in 
operating  its  road,  the  instruction  complained  of  might 
have  misled  them,  for  it  seems  to  assume  that  negligence 
could  be  predicated  upon  the  defendant's  original  location 
of  the  road.  So  many  elements  are  to  be  considered  in 
locating  a  railway,  as  factors  in  its  construction  and  oper- 
ation, that  its  permanent  establishment  must  necessarily 
be  left  to  its  builders.  To  shorten  distance,  to  increase 
speed,  and  to  cheapen  the  cost  of  transportation  of  pas- 
sengers and  freight,  railroad  companies  must  occasionally 
cut  long  tunnels,  build  high  trestles,  and  erect  massive 
bridges,  which  might  possibly  be  avoided  in  many  in- 
stances by  pursuing  more  circuitous  routes.  The  demands 
of  commerce  necessitate  the  construction  of  railways  in 
the  places  and  manner  indicated,  and  their  location  can 
never  become  a  question  to  be  submitted  to  ^  jury,  for,  if 
thev  could  find  that  a  certain  line  should  have  been  de- 
fleeted  a  *'few  feet  to  one  side"  of  that  determined  upon 
by  a  railway  company,  where  would  be  the  limit  to  their 
power?  The  question  to  be  determined  by  the  jury  was 
whether  the  defendant  had  exercised  the  degree  of  care 
that  the  law  enjoins,  which  is  measured  by  the  extent  of 
danger  incident  to  the  building  and  operating  of  its  road 
on  the  line  selected,  and  not  by  considering  whether  a 
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safer  location  might  possibly  have  been  made  elsewhere. 
We  think  the  instruction  complained  of  is  manifestly  er- 
roneous, and  might  have  misled  the  jury,  by  permitting 
them  to  consider  as  negligence  the  location  of  the  road  in 
the  particular  place  in  which  it  was  built,  though  the 
court,  in  other  parts  of  its  charge,  correctly  instructed 
them  as  to  the  degree  of  care  which  it  was  necessary  for 
the  defendant  to  exercise. 

3.  The  remaining  question,  on  this  branch  of  the  case, 
is  whether  the  exception  is  sufficient  to  bring  up  for  review 
the  error  relied  upon.  The  bill  of  exceptions  shows  that, 
at  the  conclusion  of  the  charge  to  the  jury,  defendant's 
counsel  excepted  to  the  part  thereof  hereinbefore  quoted, 
particularly  setting  out  the  language  complained  of.  An 
exception  to  a  charge  is  sufficient  when  it  distinctly  points 
out  the  particular  parts  to  which  it  is  directed :  Longford 
V.  Jones,  18  Or.  307  (22  Pac.  1064);  McAlister  v.  Long,  33 
Or.  368  (54  Pac.  194).  Under  the  rule  announced  in  those 
cases,  we  think  the  exception  adequate  to  challenge  that 
part  of  the  charge  of  which  the  defendant  complains. 

In  view  of  a  new  trial,  it  is  deemed  proper  at  this  time 
to  consider  other  alleged  errors  which  it  is  claimed  by 
defendant's  counsel  the  court  committed. 

4.  At  the  trial,  plaintiff's  counsel,  desiring  to  show  that 
the  rainfall  on  the  day  Scott  lost  his  life  was  not  unusual, 
but  such  as  might  reasonably  have  been  anticipated,  and 
the  effects  thereof  guarded  against  by  the  defendant  when 
building  its  road,  called  B.  Johnson,  who,  as  agent  at 
Astoria  of  the  Weather  Bureau,  testified  that  it  was  in- 
cumbent upon  him  to  keep  a  record  of  the  rainfall  in  that 
city;  and,  producing  a  book  containing  such  record,  he 
stated  that  on  January  12,  1901,  2.72  inches  of  water  fell 
in  the  twenty-four  hours  ending  at  5  o'cock  p.  m.  of  that 
day,  which  was  the  greatest  daily  rainfall  that  winter. 
He  was  then  permitted  to  state,  over  defendant's  objection 
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and  exception,  that  such  quantity  was  less  than  the  aver- 
age excessive  daily  precipitation,  which  was  3.30  inches; 
giving  the  date  and  quantity  of  water  that  had  fallen  on 
the  day  of  the  greatest  rainfall  during  ten  years,  and  also 
the  average  annual  rainfall  for  eighteen  years  preceding 
1901.  The  witness,  upon  cross-examination,  having  stated 
that  the  book  to  which  he  referred  was  kept,  prior  to  March, 
1897,  by  his  predecessors,  defendant's  counsel  thereupon 
moved  to  strike  out  those  parts  of  his  testimony  that  re- 
lated to  the  average  rainfall  and  to  the  entries  made  in 
the  record  prior  to  his  assuming  charge  of  the  office,  on 
the  ground  that  they  were  hearsay  and  not  based  upon  his 
personal  knowledge.  Johnson  having  been  permitted  fur- 
ther to  testify,  in  answer  to  questions  asked  by  plaintiff's 
counsel,  that  the  book  to  which  he  referred  was  an  official 
government  record,  compiled  from  smaller  books  in  his 
office,  the  motion  was  denied,  and  an  exception  allowed. 
The  book  kept  by  the  agents  of  the  Weather  Bureau  at 
Astoria  not  having  been  offered  in  evidence,  it  could  only 
have  been  used  to  refresh  the  memory  of  the  witness  by 
an  examination  of  entries  made  therein  by  him,  or  by  an- 
other under  his  direction ;  and,  this  being  so,  could  he 
testify  concerning  any  memoranda  made  prior  to  his  tak- 
ing charge  of  the  office  ?  The  rule  is  well  settled  that  a 
record  kept  by  a  person  employed  in  the  signal  service  of 
the  United  States,  whose  public  duty  it  is  to  record  truly 
the  facts  therein  stated,  is  admissible  in  evidence  to  prove 
such  facts :  Knott  v.  Raleigh  &  (?.  R.  Co.  98  N.  C.  73 
(3  S.  E.  735,  2  Am.  St.  Rep.  321);  Chicago,  etc.  Ry,  Co.  v. 
Trayes,  17  111.  App.  136;  Moore  v.  Gau8  &  S.  Mfg.  Co.  113 
Mo.  98  (20  S.  W.  975);  Evanston  v.  Qunn,  99  U.  S.  660. 
So,  too,  the  record  of  the  weather,  kept  for  a  number  of 
years  at  a  state  public  institution,  is  admissible  to  prove  the 
meteorological  condition  of  the  atmosphere :    De  Armond 
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V.  Nea8miih,3'2  Mich.  231;  Hart  v.  Walker,  100  Mich.  406 
(59  N.  W.  174).  In  Willis  v.  Lance,  28  Or.  371  (43  Pac. 
384,  487),  an  agent  of  the  Weather  Bureaa  was  permitted 
to  testify  concerning  the  direction  and  velocity  of  the 
wind,  from  a  record  made  in  his  office  by  an  automatic 
register.  So,  too,  in  State  v.  McDaniel,  39  Or.  161  (65  Pac. 
520),  it  was  held  that  the  testimony  of  an  officer  of  the  city 
fire  department  that  the  fire  bell  did  not  ring  on  a  certain 
night  before  12  o'clock,  basing  his  knowledge  on  the  fact 
that  the  automatic  indicator  of  the  department  did  not 
register  a  ringing  of  the  bell,  was  competent.  It  is  possi- 
ble, however,  that  the  record  made  by  automatic  registers 
may  have  consisted  in  hieroglyphics,  which,  if  offered  in 
evidence,  could  have  not  been  understood  by  the  jury  ; 
thereby  rendering  the  testimony  of  the  officers,  who  pos- 
sessed a  knowledge  of  the  symbols  used,  necessary  to  ex- 
plain their  meaning.  If  this  be  so,  the  decisions  in  the 
last  two  cases  are  not  controlling  in  the  case  at  bar,  and 
the  legal  principal  involved  must  be  considered  in  the 
nature  of  res  nova, 

5.  The  adjudicated  cases  sustain  the  rule  that  the  best 
obtainable  evidence  should  be  adduced  to  prove  every  dis- 
puted fact  (Mooney  v.  Holcomb,  15  Or.  639, 16  Pac.  716) ; 
the  presumption  being  that  higher  evidence  would  be 
adverse,  from  inferior  being  produced:  B.  &  C.  Comp. 
§  788,  subd.  6.  The  rule  rejecting  secondary  evidence  of  a 
writing  is  subject,  among  others,  to  the  exception  that 
when  the  originals  consist  of  numerous  accounts,  or  other 
documents,  which  cannot  be  examined  in  court  without 
great  loss  of  time,  and  the  evidence  sought  from  them  is 
only  the  general  result  of  the  whole,  oral  evidence  thereof 
is  admissible :  B.  &  C.  Comp.  §  703,  subd.  5.  It  will  be 
remembered  that  the  witness  had  with  him  a  book  showing 
the  quantity  of  rain  that  had  fallen  at  Astoria  each  day 
for  eighteen  years  ;  and,  courts  being  obliged  to  take  judi- 
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cial  notice  of  the  laws  of  nature  (B.  &  C.  Comp.  §  720) , 
it  requires  no  proof  to  show  that  such  a  record,  in  this 
state,  would  contain  so  many  entries  that  an  examination 
of  each  would  have  occasioned  great  loss  of  time  to  the 
court;  and,  as  only  the  general  result  of  the  whole  was 
desired,  we  believe  that  the  testimony  objected  to  was  ad- 
missible, under  the  exception  mentioned.  The  record  of 
the  meteorological  observations  at  Astoria,  prior  to  March, 
1897,  was  made  by  Johnson's  predecessors ;  but,  as  official 
duty  is  presumed  to  have  been  regularly  performed,  the 
entries  noted  in  the  book  produced  by  the  witness  must 
be  treated  as  prima  facie  correct.  In  Evanatan  v.  Crunuy 
99  U.  S.  660,  Mr.  Justice  Strong,  commenting  upon  this 
subject,  says :  **Extreme  accuracy  in  all  such  observa- 
tions, and  in  recording  them,  is  demanded  by  the  rules 
of  the  signal  service,  and  it  is  indispensable,  in  order  that 
they  may  answer  the  purposes  for  which  they  are  required. 
They  are,  as  we  have  seen,  of  a  public  character,  kept  for 
public  purposes,  and  so  immediately  before  the  eyes  of 
the  community  that  inaccuracies,  if  they  should  exist, 
could  hardlj'  escape  exposure."  In  view  of  the  public 
character  of  the  entries,  and  the  presumption  of  their 
verity,  the  witness  was  undoubtedly  competent  to  state 
the  general  result  of  the  whole  record  from  an  inspection 
thereof  for  the  time  embraced  in  the  questions  asked, 
though  all  such  entries  were  not  made  during  his  term, 
for,  as  he  was  an  expert  in  the  manner  of  keeping  the  book 
produced,  he  was  qualified,  and  could  therefore  testify  as 
to  the  result  of  his  examination  and  investigation  :  State 
V.  Reinhart,  26  Or.  466  (38  Pac.  822);  Salem  Traction  Co. 
V.  Anson,  41  Or.  562  (67  Pac.  1015,  69  Pac.  675,  8  Mun. 
Corp.  Cas.  701). 

6.  W.  J.  Roberts,  as  plaintiff's  witness,  having  testified 
that  he  was  a  graduate  of  the  University  of  Oregon,  and 
also  of  the  Massachusetts  Institute  of  Technology,  where  he 
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took  a  course  in  civil  engineering,  which  branch,  includ- 
ing" the  science  of  railroad  construction,  he  was  engaged  in 
teaching  at  the  Agricultural  College  and  School  of  Science 
at  Pullman,  Washington  ;  that  he  had  practiced  civil  engi- 
neering fourteen  years,  and,  though  he  had  never  been 
actively  engaged  in  railroad  building,  he  had  constructed 
roads,  irrigating  ditches,  canals,  and  other  works  requir- 
ing the  construction  of  slopes ;  that  he  was  acquainted 
with  the  approved  methods  of  civil  engineers  in  relation 
to  the  construction  of  railroads  and  embankments ;  that, 
having  visited  the  place  where  Scott  lost  his  life,  he  meas- 
ured the  slope  from  its  foot,  at  a  point  six  feet  from  the 
track,  to  the  bluff,  and  found  it  to  be  105  feet,  and  its  angle, 
where  the  surface  was  undisturbed  by  the  slide,  46  degrees, 
— was  permitted,  over  defendant's  objection  and  exception, 
to  state  that  there  are  certain  standard  slopes,  approved  by 
civil  engineers,  that  are  applicable  to  all  kinds  of  known 
earth ;  to  detail  the  degrees  of  inclination  recommended 
by  a  majority  of  such  engineers  for  the  construction  of 
slopes  in  shallow  or  deep  cuts,  and  in  cohesive  or  immis- 
cible soils ;  and  to  give  the  names  of  several  authors  whose 
works  on  civil  engineering  coincided  with  his  opinion. 
The  admission  of  the  testimony  so  objected  to  presents 
the  question  whether  a  witness  who  has  no  actual  experi- 
ence in  railroad  building,  and  whose  knowledge  thereof 
is  derived  from  the  study  of  works  on  civil  engineering, 
is  competent  to  express  an  opinion  upon  the  degree  of  in- 
clination of  earthwork ;  and,  if  so,  can  he  properly  refer 
to  the  authors  whose  works  on  the  subject  corroborate  his 
opinion? 

In  Boyle  v.  State,  57  Wis.  472  (15  N.  W.  827,  46  Am. 
Rep.  41),  one  Dr.  Cody,  in  answer  to  a  hypothetical  ques- 
tion, was  permitted,  over  objection  and  exception,  to  state 
that  in  his  opinion  a  certain  person  had  died  from  as- 
phyxia; saying,  however,  that  his  conclusion  was  based 
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upon  information  derived  from  the  perusal  of  medical 
books ;  that  he  had  never  seen  a  case  of  death  from  strangu- 
lation, and  did  not  know,  from  experience,  its  post-mortem 
indications.  He  was  also  permitted  to  be  interrogated  as 
follows :  *'  Do  you  know,  from  books  or  otherwise,  whether 
death  is  ever  produced  from  strangulation  without  leaving 
marks  upon  the  throat;  that  is,  your  own  personal  ob- 
servation?" to  which  he  replied:  "In  Taylor's  Jurispru- 
dence such  cases  are  recorded.  Q.  In  standard  medical 
works?  A.  Yes,  sir."  In  that  case,  the  defendant  having 
been  convicted,  the  judgment  on  appeal  was  reversed,  the 
court  holding  that  an  error  was  committed  in  permitting 
an  expert  to  testify  as  to  statements  contained  in  medical 
books ;  Mr.  Justice  Taylor  saying :  "  The  palpable  error 
in  permitting  Dr.  Cody  [to  answer  the  questions  herein- 
before detailed]  is  apparent  from  the  fact  that  he  testified 
on  the  stand  that  he  had  no  personal  knowledge  of  the 
subject  he  was  testifying  about."  A  new  trial  having  been 
granted,  the  defendant  was  reconvicted,  and  appealed ; 
and,  in  affirming  the  judgment,  Mr.  Chief  Justice  Cole, 
referring  to  the  examination  of  medical  witnesses,  says : 
**They  testified  as  to  facts  within  their  personal  knowl- 
edge ;  also,  probably,  to  matters  derived  from  professional 
study  and  experience.  We  suppose  they  could  give  their 
opinion  as  to  the  cause  of  the  death  of  the  deceased.  *  * 
When  this  case  was  here  before,  we  did  not  intend  to  lay 
down  any  new  rule  as  to  expert  testimony,  and  certainly 
did  not,  as  an  examination  of  the  opinion  of  Mr.  Justice 
Taylor  will  show":  Boyle  v.  State,  61  Wis.  440  (21  N.  W. 
289). 

In  Soquet  v.  State,  72  Wis.  659  (40  N.  W.  391),  it  was  held, 
however,  that  a  physician  could  not  testify  as  an  expert  as 
to  symptoms  of  arsenical  poisoning,  if  his  knowledge  of 
the  subject  had  been  obtained  wholly  from  medical  or 
scientific  books  or  medical  instruction,  and  not  from  per- 
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sonal  observation  or  experieoce.  Mr.  Justice  Orton,  re- 
ferring to  the  admission  of  the  testimony  of  physicians 
whose  knowledge  of  the  symptons  of  arsenical  poisoning 
was  derived  solely  from  medical  or  scientific  books  and 
from  medical  instruction,  says :  "  In  receiving  their  testi- 
mony, the  court  committed  and  repeated  the  very  error  by 
reason  of  which  the  judgment  in  the  case  of  Boyle  v.  StatSj 
57  Wis.  472  (15  N.  W.  827,  46  Am.  Rep.  41),  was  reversed." 
See,  also,  Zoldoske  v.  State,  82  Wis.  580  (52  N.  W.  778).  In 
State  V.  Simonis,  39  Or.  Ill  (65  Pac.  595),  Mr.  Chief  Justice 
Bean  calls  attention  to  the  rule  adopted  in  Wisconsin,  and 
says :  **  But  in  an  equally  well  considered  opinion  by  the 
Supreme  Court  of  Michigan  (P«o/)fe  v.  TJiacker,  108  Mich. 
652,  66  N.  W.  562),  it  is  held  that  a  practicing  physician, 
who  is  a  graduate  of  a  reputable  medical  college,  and  who 
has  sufficiently  qualified  himself  to  have  a  definite  opinion 
of  his  own,  may  testify  as  an  expert  on  the  subject  of  poison- 
ing, though  it  is  not  shown  that  he  has  had  any  experience 
in  such  cases."  We  believe  the  Michigan  rule  is  founded 
upon  better  reason  and  supported  by  a  greater  weight  of 
authority  than  that  announced  by  the  Supreme  Court  of 
Wisconsin.  See,  upon  this  subject,  Gillet,  Indir.  &  CoUat. 
Ev.  §  209 ;  Rogers,  Ex.  Test.  (2  ed.)  §  1 ;  Citizens'  Gas- 
light Co.  V.  O'Brien,  118  111.  174  (8  N.  E.  310);  CarUr  v. 
State,  2  Ind.  617;  City  of  Fort  Wayne  v.  Coombs,  107  Ind, 
75  (7  N.  E.  743,  57  Am.  Rep.  82);  State  v.  Terrell,  12  Rich. 
Law,  321 .  An  expert  is  a  person  who  is  so  qualified,  either 
by  actual  experience  or  by  such  careful  study,  as  to  enable 
him  to  form  a  definite  opinion  of  his  own  respecting  any 
division  of  science,  branch  of  art,  or  department  of  trade, 
about  which  persons  having  no  particular  training  or  spe- 
cial study  are  incapable  of  forming  accurate  opinions  or 
of  deducing  correct  conclusions :  State  v.  Anderson,  10  Or. 
448 ;  Farmers'  Bank  v.  Woodell,  38  Or.  294  (61  Pac.  837, 
65  Pac.  520);  State  v.  Simonis,  39  Or.  Ill  (65  Pac.  595). 


J 


Ma3%  1903.]      Scott  v.  Astoria  Railroad  Co.  39 

Though  Roberts  had  no  acquaintance  with  railroad  build- 
ing, his  knowledge  of  the  subject,  derived  from  study  of 
works  on  civil  engineering,  and  his  experience  in  con- 
structing roads,  irrigating  ditches,  and  canals,  undoubt- 
edly qualified  him  to  express  an  opinion  respecting  the 
"approved"  slope  of  an  embankment:  Central  R.  Co,  v. 
Mitcliell,  63  Ga.  173. 

7.  Whatever  the  rule  may  have  been,  it  is  now  almost 
universally  conceded  that  medical  books  cannot,  over  the 
objection  of  the  adverse  party,  be  introduced  in  evidence 
to  prove  any  statement  contained  therein  :  City  of  Bloom" 
ington  v.  Shrock,  110  111.  219  (51  Am.  Rep.  679);  Common- 
wealth V.  Sturtivant,  117  Mass.  122  (19  Am.  Rep.  401); 
Burg  V.  Chicago,  R,  I.  &  P.  Ry.  Co.  90  Iowa,  106  (57  N.  W. 
680,  48  Am.  St.  Rep.  419) ;  Link  v.  Sheldon,  18  N.  Y.  Supp. 
815;  Lilley  v,  Parkinson,  91  Cal.  655  (27  Pac.  1091).  The 
reasons  usually  assigned  for  the  rejection  of  such  a  work 
are  that  the  statements  which  it  contains  lack  the  solem- 
nity of  a  judicial  oath ;  that  the  author,  not  being  pres- 
ent, cannot  be  cross  examined  ;  that,  if  he  could  be  called 
upon  to  state  the  grounds  of  the  opinions  so  announced, 
he  might  change  or  modify  them  ;  that  several  recognized 
"schools"  of  medicine  exist,  that  materially  differ  in  theory 
and  practice ;  that  the  language  used  in  medical  books  is 
technical,  and  not  capable  of  being  understood  by  ordinary 
persons,  and  that  the  practice  of  medicine  and  surgery  is 
changing,  so  that  what  was  formerly  regarded  by  the  pro- 
fession as  settled  has  become  in  many  instances  obsolete, 
or  superior  methods  or  more  efficacious  remedies  have 
been  substituted  therefor  :  Ashworth  v.  Kittridge,  12  Cush. 
193  (59  Am.  Dec.  178);  Gallagher  v.  Market  St.  Ry.  Co, 
67  Cal.  13  (6  Pac.  869,  51  Am.  Rep.  680,  note).  Historical 
works,  books  of  science  or  art,  and  published  maps  or 
charts,  when  made  by  persons  indifferent  between  the 
parties,  are  primary  evidence  of  facts  of  general  notoriety 
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and  interest :  B.  &  C.  Com  p.  §  770.  There  are  certain  facts 
constituting  a  species  of  evidence  (B.  <$:  C.  Comp.  §  680) 
of  sach  general  notoriety  that  they  are  assumed  to  be 
already  known  to  the  court,  and  no  evidence  thereof  need 
be  produced :  B.  &  C.  Comp.  §  719.  In  all  cases  in  which 
judicial  notice  of  facts  may  be  taken  by  the  court,  if 
it  is  not  sufficiently  advised  thereon,  it  may  resort  for  its 
aid  to  appropriate  books  or  documents  for  reference  (B.  &  C. 
Comp.  §  720),  and  declare  its  knowledge  to  the  jury,  who 
are  bound  to  accept  it  as  conclusive:  B.  &  C.  Comp.  §  136; 
StaU  V.  Magers,  35  Or.  520  (57  Pae.  197).  Though  a  court 
must  take  judicial  notice  of  the  laws  of  nature  (B.  &  0. 
Comp.  §  720),  the  probability  of  a  landslide  is  not  such  a 
fact  as  a  resort  to  appropriate  books  would  enable  the 
court  to  declare  as  conclusive  to  the  jury.  In  determining 
the  angle  of  repose  of  an  embankment,  the  possibility  of 
a  slide  depends  upon  the  character  of  the  material,  the 
climatic  influences  thereon,  and  so  many  other  elements 
that  it  cannot  be  said,  as  a  matter  of  law,  to  be  a  fact  of 
"general  notoriety  and  interest,"  so  as  to  render  books  on 
civil  engineering  primary  evidence  thereof:  B.  &  C.Comp. 
§  770;  Gallagher  v.  Market  St,  Ry,  Co,  67  Cal.  13  (6  Pac. 
809,  51  Am.  Rep.  680). 

8.  These  books  not  being  admissible  upon  either  of  the 
grounds  stated,  the  question  to  be  considered  is  whether 
the  court  erred  in  permitting  the  witness  to  refer  to  them 
as  tending  to  corroborate  his  opinion.  In  Collier  v.  Simp- 
son, 5  Carr.  &  P.  *73,  decided  at  nisi  prius  in  1831,  it  was 
held  by  Mr.  Chief  Justice  Tindal  that,  though  medical 
books  which  were  stated  by  expert  witnesses  to  be  standard 
authority  in  that  profession  could  not  be  offered  in  evi- 
dence to  prove  any  facts  therein  stated,  such  witnesses 
might  be  asked  their  judgment,  and  the  grounds  thereof, 
which  might  in  some  degree  be  founded  on  such  books, 
UH  a  part  of  their  general  knowledge.    In  Central  R.  Co.  v. 
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Mitchell,  63  Ga.  173,  an  engineer,  having  been  injured  in  a 
slide  of  earth  upon  a  railroad  track,  instituted  an  action  to 
recover  the  damages  sustained,  and  called  a  civil  engineer, 
who  testified  in  relation  to  the  character  of  the  cut  where 
the  slide  occurred,  the  effect  of  water  upon  the  material, 
as  tending  to  disturb  it,  and  gave  the  angle  of  the  steepest 
slope  for  which  he  knew  any  authority,  saying:  "The 
rules  for  construction  of  cuts,  etc.,  which  I  have  given, 
are  found  in  books  on  engineering.  I  give  these  rules 
solely  from  what  I  recollect  of  the  books.  These  rules 
are  found  in  Mahan,  Gillespie,  and  Gilmore,  and  many 
others."  The  plaintiff  having  secured  a  judgment,  Mr. 
Justice  Jackson,  speaking  for  the  court,  in  affirming  it, 
says,  concerning  the  testimony  of  the  civil  engineer :  "The 
expert  was  competent  to  testify.  Every  expert  derives 
much  of  his  knowledge  from  books  as  well  as  from  experi- 
ence, and  can  give  his  opinion  based  upon  the  knowledge 
acquired  from  both  sources."  In  Western  Aasur.  Co.  v. 
Mohlman  Co.  83  Fed.  811  (28  C.  C.  A.  157, 40  L.  R.  A.  561), 
upon  an  issue  as  to  whether  a  building  in  which  insured 
property  was  confined  fell  before  a  conflagration,  or  as  a 
result  of  the  fire,  it  was  held  that  a  civil  engineer,  testify- 
ing as  an  expert,  may  read  in  support  of  his  opinion  ex- 
cerpts from  engineering  books  recognized  as  standard 
authorities,  giving  the  tabulated  results  of  tests  made  to 
determine  the  strength  and  resisting  power  of  timbers  of 
the  kind  used  in  the  construction  of  the  building;  the 
court  saying:  "The  general  proposition  that  scientific 
books  are  not  to  be  read  in  evidence  is  a  familiar  one,  and 
many  citations  from  text  writers  and  reported  cases  are 
found  in  the  brief  of  the  plaintiff  in  error.  Nearly  all  the 
reported  cases  deal  with  medical  works,  and  most  excellent 
reasons  for  the  application  of  the  general  rule  in  such 
cases  may  be  found  therein.  But  the  rule  is  not  of  uni- 
versal application.    It  would  be  a  reproach  to  the  admin- 


42  Scott  v,  Astoria  Railroad  Co.  [43  Or. 

istration  of  the  law  if  it  were  so.  Records  of  observations 
are  undoubtedly  secondary  evidence,  but,  if  all  such  rec- 
ords were  excluded  from  the  sources  of  knowledge  avail- 
able to  a  court  of  justice,  it  would  frequently  find  itself 
unable  to  obtain  information  which  was  open  to  every 
individual  in  the  community.  It  has  been  held  repeat 
edly  that  standard  life  and  annuity  tables,  showing  at  any 
age  the  probable  duration  of  life,  are  competent  evidence 
(Railroad  Co,\.  Putnam^  118  U.  S.  554,  7  Sup.  Ct.  1);  and 
yet  these  tables  show  merelj'  the  deductions  from  records 
of  past  transactions,  when  neither  the  record  of  the  trans- 
actions nor  the  individual  who  has  worked  out  the  deduc- 
tions is  called  to  testify  to  the  accuracy  of  his  work,  or  to 
the  conditions  under  which  it  was  performed.  So,  too, 
almanacs,  astronomical  calculations,  tables  of  logarithms, 
interest  tables,  weather  reports,  tables  of  the  rise  and  fall 
of  the  tide,  have  been  admitted  in  evidence.'' 

A  text  writer,  discussing  this  subject,  says :  **  Even  by 
those  courts  who  have  been  most  resolute  in  excluding 
such  works  when  offered  substantively,  it  is  agreed  that  an 
expert  may  show  that  his  views  are  sustained  by  standard 
authorities  in  his  profession":  Wharton,  Evidence,  §  438. 
This  author  further  says :  "  It  has,  indeed,  been  held  that 
an  expert,  when  called  to  state  the  sense  of  his  profession 
on  a  particular  topic,  may  cite  authorities  as  agreeing  with 
him":  Wharton,  Evidence,  §  606.  Professor  Lawson,  in 
his  work  on  Expert  &  Opinion  P^vidence  (2  ed.  p.  176), 
says :  *'  Notwithstanding  the  inadmissibility  of  the  books, 
the  opinions  contained  in  them  may  go  to  the  jury  through 
the  mouth  of  a  witness — an  expert."  It  will  be  generally 
admitted  that  standard  works  on  civil  engineering  are 
treatises  that  relate  more  nearly  to  matters  of  an  exact 
science  than  do  medical  books ;  but  whether  excerpts  from 
the  former  can  be  read  to  corroborate  the  opinion  of  an 
expert  witness,  it  is  not  necessary  to  inquire,  for  the  ques- 
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tion  is  not  involved  herein.  Though  the  weight  of  cur- 
rent authority  prevents  the  reading  of  scientific  books  to 
contradict  a  witness  generally,  yet,  when  he  bases  his 
opinion  upon  the  work  of  a  particular  author,  such  book 
may  be  read  in  evidence  for  that  purpose:  Connecticut 
MuL  Life  Ins,  Co.  v.  ElliSy  89  111.  516 ;  City  of  Blooming- 
ion  V.  Shrock,  110  111.  219  (51  Am.  Rep.  679);  Pinney  v. 
Cahill,  48  Mich.  584  (12  N.  W.  862);  Marshall  v.  Brown, 
50  Mich.  148  (15  N.  W.  55) ;  Huffman  v.  Click,  77  N.  C.  55 ; 
City  of  Ripon  v.  Bittel,  30  Wis.  614.  Plaintiff's  counsel,  by 
securing  from  Roberts  a  statement  of  the  authors  whose 
works  on  civil  engineering  supported  the  opinion  of  the 
witness,  thereby  invited  his  cross-examination,  in  which 
case  the  books  to  which  he  referred  could  have  been  read 
in  evidence  to  contradict  him.  True,  it  may  be  possible 
that  a  pretended  expert  might  give  an  opinion  upon  a 
material  fact,  and  fortify  it  by  referring  to  the  work  of 
some  fictitious  author  upon  the  subject;  and,  the  adverse 
party  being  unable  to  secure  the  book  mentioned,  the 
reference  of  the  witness  might  add  to  his  false  testimony 
a  weight  to  which  it  was  not  entitled.  In  the  case  at  bar, 
however,  no  danger  from  the  course  of  practice  so  as- 
sumed could  have  been  possible,  for  Roberts  was  unques- 
tionably a  reputable  witness,  and  thoroughly  qualified  to 
express  an  opinion  upon  the  matter  to  which  his  atten- 
tion was  directed ;  and,  in  our  opinion,  it  was  proper  to 
permit  him  to  name  the  authors  whose  works  on  civil 
engineering  coincided  with  his  views.  But  for  the  error 
committed  in  giving  the  instruction  complained  of,  the 
judgment  is  reversed,  and  a  new  trial  ordered. 

Reversed. 
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STATE  V.  HUMPHBETS. 

[70Pac.824.] 

Information— Larceny  by  Baii^ee— Surplusage— Duplicity. 

1.  Amoug  the  general  rules  recognized  In  this  state,  for  construing  indict- 
ments and  informations  are,  that  allegations  not  necessarily  descriptive  of  the 
oflRanse  may  be  rejected  as  surplusage,  If  the  charge  is  complete  without  them, 
and  that,  where  several  acts  are  enumerated  alternatively,  the  doing  of  each  one 
being  prohibited  under  a  given  penalty,  they  may  be  charged  conjunctively  as 
one  ofiltense,  when  not  repugnant  to  each  other. 

Both  these  rules  are  thus  applied  in  this  case:  Hill's  Ann.  Laws,  g  1771,  pro- 
vides that  any  person  being  a  bailee,  who  embezzles  or  converts  to  his  own  use, 
or  fails,  neglects  or  refuses  to  deliver,  keep,  or  account  for,  property  placed  In  his 
care  according  to  his  trust,  shall  be  guilty  of  larceny.  Section  1273  requires  that 
Indictments  must  charge  but  one  offense,  and  in  one  form  only.  Held^  that  an 
information  ailing  that  defendant,  beluga  bailee  of  wheat  for  hire  "did  «  • 
CEiil,  n^lect  and  refuse  to  keep  or  account  for  said  wheat  according  to  the  nature 
of  his  trust,"  by  stealing,  embezzling  and  converting  the  same  to  his  own  use, 
does  not  charge  more  than  one  crime  by  the  use  of  the  word  "or",  for  the  quoted 
words  (which  include  the  "or")  may  be  omitted  without  Impairing  the  charge  of 
larceny;  and  the  remainder  of  the  information  chaises  defendant  with  "taking, 
stealing  and  carrying  away,  and  embezzling  and  converting  said  wheat,"  which 
is  a  permissible  form  of  charging^  violation  of  a  statute  disjunctively  worded. 

Information  — Degrees  of  Larceny— Surplusage. 

2.  Even  if  an  information  does  charge  several  offenses,  a  conviction  of  any 
one  of  them  should  be  sustained,  if  they  are  all  of  the  same  class  and  differ  only 
in  degree. 

Larceny  by  W a reuouseman  — Alleging  Payment  of  Charges. 

8.  An  Information  against  a  warehouseman  for  larceny  by  stealing  and  con- 
verting property  deposited  with  him  need  not  allege  a  payment  or  tender  of  the 
storage  charges,  for  the  gist  of  the  offense  is  not  a  failure  to  return  the  deposited 
property  on  demand,  but  an  unlawful  conversion. 

Larceny  by  Bailee  — Statutes. 

4.  A  warehouseman  who  gives  to  a  depositor  receipts  not  in  the  form  pre- 
scribed by  Hill's  Ann.  Laws,  §g  4201-4207,  regulating  warehousemen,  may  be  pros- 
ecuted for  a  conversion  of  the  bailed  property  under  section  1771,  defining  and 
punishing  larceny  by  bailee,  instead  of  under  the  special  provisions  regulating 
warehousemen. 

Change  of  Venue  — Abuse  of  Discretion. 

5.  The  right  to  change  the  venue  of  a  trial  is  one  confided  by  statute  to  the 
discretion  of  the  trial  Judge,  to  be  careftiUy  exercised  to  the  end  that  all  inter- 
ested parties  may  be  Justly  treated ;  and  in  the  present  Instance  it  does  not  ap- 
pear that  the  trial  Judge  abused  the  discretion  reposed  in  him. 

Criminal  Intent  as  an  Element  of  Larceny. 

6.  While  It  is  a  general  rule  that  the  state  must  prove  a  criminal  intent  in  all 
cases  of  felony,  it  is  not  necessary  to  prove  it  by  direct  testimony,  the  Jury  being 
permitted,  upon  proof  of  the  overt  act,  to  deduce  the  Intent  from  a  considerar 
tion  of  the  surrounding  circumstances. 

Warehouse  Contract  —  Sale  —  Bailment. 

7.  A  placing  of  property  In  a  warehouse  under  an  agreement  to  pay  storage, 
but  with  the  expectation  of  selling  It  to  the  best  purchaser,  is  a  bailment  and  not 
a  sale,  though  the  depositor  was  willing  to  take  the  market  price  in  cash  rather 
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than  the  property.  If  the  warehouseman  should  prefer  that  method  of  settlement 
upon  a  demand  being  made  for  the  property. 

Remarks  by  Court— 

8.  Statements  made  by  a  trial  Judge  during  an  argument  by  counsel  on  a 
proposition  of  law,  illustrating  a  hypothetical  case,  and  accompanied  by  such  a 
statement  as,  "  I  think  that  is  the  law ;  I  do  not  intimate  that  the  defendant  did 
any  of  those  things,  that  is  fur  the  Jury  to  determine,**  is  not  an  invasion  of  the 
province  of  the  Jury,  or  an  expression  of  opinion  as  to  the  facts  in  issue,  or  the 
weight  of  evidence :  State  v.  Luccu^  24  Or.  108,  distinguished. 

ExAMPi^E  or  Proper  CR088-ExAaciNATioN  — 

9.  A  witness  having  testified  that  the  name  of  a  stated  person  had  been  signed 
to  certain  papers  by  some  of  his  employes,  it  is  within  the  limits  of  proper  cross- 
examination  to  ask  the  witness  if  such  employes  did  not  have  authority  to  sign 
the  name  of  their  employer  as  they  had  done. 

From  Marion :   George  H.  Burnett,  Judge. 

A.  M.  Humphreys  appeals  from  a  judgment  sentencing 
him  for  larceny.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Will- 
iam  H.  Holmes,  Samuel  T.  Richardson^  and  J.  N.  Maxwell, 
with  an  oral  argument  by  Mr.  Holmes  and  Mr.  Maxwell. 

For  the  state  there  was  a  brief  and  an  oral  argument  by 
Mr.  Julius  N.  Hart,  District  Attorney,  and  Mr.  John  H. 
McNary. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

The  defendant,  A.  M.  Humphreys,  was  accused  by  the 
district  attorney  of  the  crime  of  larceny  by  bailee,  alleged 
in  the  information  to  have  been  committed  as  follows : 

"The  said  A.  M.  Humphreys,  on  the  30th  day  of  March, 
1901,  in  the  County  of  Marion  and  State  of  Oregon,  then 
and  there  being  the  bailee  with  hire  of  204  bushels  of 
wheat,  the  same  being  then  and  there  the  personal  prop- 
erty of  one  E.  T.  Hall,  of  the  value  of  $102,  did  then  and 
there  wrongfully,  unlawfully,  and  feloniously  fail,  neglect, 
and  refuse  to  keep  or  account  for  the  said  wheat  accord- 
ing to  the  nature  of  his  trust,  the  said  wheat  having 
been  theretofore  delivered  and  intrusted  to  the  said  A.  M. 
Humphreys,  as  such  bailee,  by  the  said  E.  T.  Hall,  as 
bailor,  by  then  and  there  wrongfully,  unlawfully,  and 
feloniously  taking,  stealing,  and  carrying  away,  and  em- 
bezzling and  converting  said  wheat  to  his,  the  said  A.  M. 
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Humphreys^  own  use,  contrary  to  the  statutes  in  such 
cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  State  of  Oregon.'* 

A  demurrer  on  the  following  grounds :  "First,  that  the 
information  in  this  cause  does  not  substantially  conform 
to  the  requirements  of  Chapter  VIII  of  the  Criminal  Code 
of  the  State  of  Oregon ;  second,  that  more  than  one  crime 
is  charged  in  this  information  ;  third,  that  the  facts  stated 
in  the  information  in  this  cause  do  not  constitute  a  crime ; 
fourth,  that  the  information  in  this  cause  contains  mat- 
ter, which,  if  true,  would  constitute  a  legal  justification 
and  excuse  of  the  crime  charged  and  other  legal  bar  to 
the  action," — having  been  interposed  and  overruled,  the 
defendant  entered  a  plea  of  not  guilty,  and,  a  trial  being 
had,  he  was  found  guilty  as  charged,  and  sentenced  to 
imprisonment  in  the  penitentiary  for  the  term  of  two 
years,  from  which  judgment  he  appeals. 

The  information  having  alleged  that  the  defendant  "did 
then  and  there  wrongfully,  unlawfully,  and  feloniously 
fail,  neglect,  and  refuse  to  keep  or  account  for  the  said 
w^heat,"  it  is  contended  by  his  counsel  that  the  use  of  the 
word  "or"  in  the  language  quoted  violates  Section  1273, 
Hill's  Ann.  Laws,  which  provides  that  the  indictment  must 
charge  but  one  crime,  and  in  one  form  only.  The  statute 
which  the  defendant  is  charged  with  violating,  so  far  as 
deemed  applicable  herein,  is  as  follows:  "If  any  bailee, 
with  or  without  hire,  shall  embezzle,  or  wrongfully  convert 
to  his  own  use,  or  shall  secrete,  with  intent  to  convert  to 
his  own  use,  or  shall  fail,  neglect,  or  refuse  to  deliver,  keep, 
or  account  for,  according  to  the  nature  of  his  trust,  any 
money  or  property  of  another  delivered  or  intrusted  to 
his  care  or  control,  and  which  may  be  the  subject  of  lar- 
ceny, such  bailee,  upon  conviction  thereof,  shall  be  deemed 
guilty  of  larceny,  and  punished  accordingly  ":  Hill's  Ann. 
Laws,  §  1771.    If  the  information  contained  no  other  aver- 
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ments  of  the  facts  constituting  the  commission  of  the 
alleged  crime,  the  legal  principles  insisted  upon  would 
probably  be  applicable,  for  the  rule  is  nearly  universal 
that,  when  a  statute  enumerates  several  acts  in  the  alter- 
native, the  doing  of  any  of  which  is  subjected  to  the  same 
punishment,  all  such  acts,  when  not  repugnant  to  each 
other,  may  be  charged  cumulatively  as  one  offense,  by 
using  the  copulative  **and"  where  "or"  appears  in  the  stat- 
ute ;  but  where  the  latter  word  is  so  used  in  the  sense  of 
"to  wit,"  or  as  indicating  that  the  terms  preceding  and 
following  are  synonymous,  it  is  unnecessary  to  observe  the 
distinction  in  the  manner  of  enumerating  the  several  acts 
constituting  the  alleged  crime,  in  which  case  the  disjunct- 
ive "or"  may  be  used  in  the  information  or  indictment  in 
the  same  manner  as  it  appears  in  the  statute:  10  Ency. 
PI.  &  Pr.  490,  536  ;  State  v.  Carr,  6  Or.  133 ;  State  v.  Berg- 
man,  6  Or.  341 ;  State  v.  Dale,  8  Or.  229.  Our  statute  pre- 
scribing the  method  of  alleging  facts  constituting  the  com- 
mission of  crimes  contains  the  following  provisions :  "All 
the  forms  of  pleading  in  criminal  actions  heretofore  exist- 
ing are  abolished :  and  hereafter,  the  forms  of  pleading, 
and  the  rules  by  which  the  sufficiency  of  pleadings  is  to 
be  determined,  are  those  prescribed  by  this  code":  HilFs 
Ann.  Laws,  §  1266.  "The  indictment  must  contain, — 
*  *  2.  A  statement  of  the  acts  constituting  the  offense, 
in  ordinary  and  concise  language,  without  repetition,  and 
in  such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended":  Hill's  Ann.  Laws, 
§  1268.  "The  indictment  must  be  direct  and  certain,  as 
it  regards, — 1.  The  party  charged ;  2.  The  crime  charged  ; 
and,  3.  The  particular  circumstances  of  the  crime  charged 
when  they  are  necessary  to  constitute  a  complete  crime": 
Hiirs  Ann.  Laws,  §  1271. 

In  applying  these  liberal  rules  to  the  method  of  charg- 
ing the  acts  constituting  the  commission  of  crimes,  it  is 
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quite  well  settled  that  an  allegation  in  an  indictment  which 
is  not  necessarily  descriptive  of  the  offense  may  be  re- 
garded as  surplusage  and  rejected,  without  vitiating  the 
pleading,  if  enough  remains  to  constitute  a  valid  charge : 
10  Ency.  PI.  &  Pr.  530 ;  Burchard  v.  State,  2  Or.  78 ;  State 
V.  Horrie,  20  Or.  485  (26  Pac.  665);  StaU  v.  Lee,  33  Or.  506 
(56  Pac.  415).  Applying  this  rule  to  the  averments  of 
the  information,  we  believe  that  the  following  part  thereof 
was  not  descriptive  of  what  was  legally  essential  to  the 
charge,  and  might  properly  be  stricken  therefrom  as  sur- 
plusage, without  vitiating  the  pleading,  to  wit:  "Did  then 
and  there  wrongfully,  unlawfully,  and  feloniously  fail, 
neglect,  and  refuse  to  keep  or  account  for  the  said  wheat 
according  to  the  nature  of  his  trust,"  the  remaining  aver- 
ments being  descriptive  of  the  acts  constituting  a  vio- 
lation of  the  statute,  the  material  part  of  which,  so  far 
as  this  information  is  concerned,  is  as  follows :  "If  any 
bailee  ♦  ♦  shall  embezzle,  or  wrongfully  convert  to  his 
own  use,  ♦  ♦  any  ♦  ♦  property  of  another  delivered  or 
intrusted  to  his  care  or  control,  ♦  ♦  such  bailee,  upon 
conviction  thereof,  shall  be  deemed  guilty  of  larceny,  and 
punished  accordingly'':  Hill's  Ann.  Laws,  §  1771.  It  will 
be  observed  that  the  parts  of  the  statute  last  quoted  enumer- 
ate several  acts  in  the  alternative,  the  doing  of  any  of 
which  is  deemed  larceny,  and  a  conviction  thereof  subjects 
the  offender  to  the  punishment  prescribed  for  the  commis- 
sion of  that  crime.  It  will  be  remembered  that,  omitting 
the  surplus  words  of  the  information,  it  charges  the  com- 
mission of  embezzlement  and  conversion  of  the  wheat 
delivered  to  the  defendant  as  bailee  cumulatively  as  one 
offense,  but,  the  pleader  having  adopted  the  copulative 
"and"  where  the  disjunctive  "or"  occurs  in  the  statute,  the 
information  conforms  to  the  rule  prescribed. 

2.  It  is  urged  in  defendant's  behalf  that  the  information 
charges  the  commission  of  three  distinct  offenses,  to  wit, 
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larceny  by  bailee,  embezzlement,  and  simple  larceny,  and 
that,  having  interposed  a  demurrer  on  the  ground  of  the 
duplicity,  the  court  erred  in  overruling  it.  If  it  be  as- 
sumed that  these  several  crimes  are  charged  by  the  infor- 
mation, they  are  generic  in  character,  and  differ  only  in 
degree  of  aggravation,  in  which  the  greater  necessarily 
includes  the  less,  and,  as  each  is  deemed  larceny  by  the 
statute,  and  a  bailee  convicted  thereof  punished  accord- 
ingly, and,  as  the  value  of  the  property  alleged  to  have 
been  taken,  embezzled,  and  converted,  is  stated,  it  follows 
that  a  verdict  of  guilty  as  charged  in  the  information 
renders  the  offender  subject  to  the  punishment  prescribed 
for  the  commission  of  grand  larceny :  State  v.  Hanlon,  32 
Or.  95  (48  Pac.  353);  State  v.  Savage,  36  Or.  191  (60  Pac. 
610,  61  Pac.  1128).  In  State  v.  Thompson,  28  Or.  296(42 
Pac.  1002),  the  defendant  having  been  charged  as  "bailee 
and  trustee"  of  certain  property,  which  it  was  alleged  he 
feloniously  embezzled  and  unlawfully  converted  to  his  own 
use,  in  violation  of  Hill's  Ann.  Laws,  §  1771,  it  was  con- 
tended in  his  defense  that  the  indictment  charged  two 
offenses,  to  wit,  larceny  by  bailee  and  conversion  by  trus- 
tee ;  but  it  was  held  that  the  point  insisted  upon  was  with- 
out merit,  Mr.  Chief  Justice  Bean  saying :  "  The  objection 
to  the  indictment  is  untenable.  It  is  in  the  language  of 
the  statute,  and  does  not  charge  more  than  one  crime." 

3.  In  the  case  at  bar  it  was  not  alleged  that  the  com- 
pensation which  the  defendant  was  to  receive  tor  his  care 
of  the  property  had  been  paid  or  tendered ;  but,  as  he  was 
charged  as  bailee  of  wheat  for  hire,  it  is  contended  that 
the  information  does  not  state  facts  sufficient  to  constitute 
a  crime,  and  that,  a  demurrer  having  been  interposed  on 
that  ground,  the  court  erred  in  not  sustaining  it.  In 
overruling  the  demurrer  the  court  must  have  treated  as 
unnecessary  that  part  of  the  information  hereinbefore  ad- 
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verted  to  as  surplusage,  and,  this  being  so,  the  averment 
that  defendant  was  a  bailee  for  hire  became  immaterial, 
and  might  also  have  been  rejected  for  the  same  reason. 
If  the  gravamen  of  the  action  had  been  an  alleged  failure 
to  account  for  the  wheat  of  which  the  defendant  was  the 
bailee  for  hire,  an  averment  of  the  payment  or  tender  of 
the  compensation  agreed  upon  for  its  care  might  possibly 
have  been  necessary ;  but  the  information  having  alleged 
that  he  feloniously  took,  stole,  carried  away,  embezzled, 
and  converted  said  wheat  to  his  own  use,  it  was  unneces- 
sary to  allege  a  payment  or  tender  of  the  compensation 
which  he  was  to  have  received.  Thus,  in  State  v.  Rieger, 
59  Minn.  151  (60  N.W.  1087),  it  was  held  to  be  unneces- 
sary to  allege  in  an  indictment  a  tender  of  a  warehouse 
receipt,  or  to  aver  a  demand  for  the  return  of  the  grain 
for  the  deposit  of  which  the  receipt  was  issued,  Mr.  Justice 
Mitchell,  saying:  "It  can  hardly  be  necessary  to  add 
that,  if  defendant  had  unlawfully  shipped  out  this  wheat 
contrary  to  the  provisions  of  section  six,  the  offense  was 
complete  without  any  tender  of  the  receipt  or  demand  for 
the  grain  by  the  owner.  The  gist  of  the  offense  charged 
is  the  unlawful  disposition  of  the  grain,  and  not  a  failure 
to  redeliver  it  on  demand.'* 

4.  The  defendant  having  been  charged  with  a  viola- 
tion of  Section  1771,  Hiirs  Ann.  Laws,  approved  October 
26,  1882,  it  is  claimed  that  an  act  entitled  "An  act  to  reg- 
ulate warehousemen,  wharfingers,  commission  men  and 
other  bailees,  and  to  declare  the  effect  of  warehouse  re- 
ceipts," approved  February  23,  1885  (HilFs  Ann.  Laws, 
§§  4201-4207),  repealed  by  implication  so  much  of  the 
preceding  section  as  related  to  a  bailment  of  grain,  or  an 
alleged  conversion  thereof  by  a  warehouseman ;  and  hav- 
ing, within  the  time  allowed  therefor,  moved  in  arrest  of 
judgment  on  the  ground  that  the  information  did  not  state 
facts  sufficient  to  constitute  a  crime,  the  court  erred  in  over- 


Dec.  1902.]  Statk  v.  Humphreys.  51 

ruling  the  motion.  It  is  argued  that  the  warehouse  act  is 
complete  within  itself,  and,  as  section  8  thereof  expressly 
repeals  all  other  acts  or  parts  of  acts  in  conflict  therewith 
(Laws,  1885,  p.  61),  it  is  manifest  that  the  legislative  as- 
sembly intended  that  said  act  should  take  the  place  of  all 
other  statutes  upon  the  subject;  that  such  intention  is 
evidenced  by  the  fact  that  the  prior  statute  and  the  ware- 
house act  prescribe  different  penalties,  thus  showing  that 
they  are  in  conflict,  and  that  the  latter  act  prevails,  under 
which,  if  the  state  had  any  case  against  the  defendant,  he 
could  unquestionably  have  been  prosecuted. 

The  warehouse  act,  so  far  as  deemed  applicable  herein, 
is  as  follows :  **It  shall  be  the  duty  of  every  person  keep- 
ing ♦  *  any  warehouse  ♦  ♦  where  grain  ♦  ♦  is  stored, 
to  deliver  to  the  owner  of  such  grain  *  ♦  a  warehouse 
receipt  therefor,  which  receipt  shall  bear  the  date  of  its 
issuance,  and  shall  state  from  whom  received,  the  number 
of  sacks,  if  sacked,  the  number  of  bushels  or  pounds,  the 
condition  or  quality  of  the  same,  and  the  terms  and  con- 
ditions upon  which  it  is  stored":  Hill's  Ann.  Laws,  §  4201. 
The  deposit  of  the  wheat  alleged  in  the  information  to 
have  been  converted  by  defendant  to  his  own  use  was 
evidenced  by  the  following  memoranda : 

"  No.  138.  Humphreys'  Warehouse. 

Original.  Salem,  Oregon,  August  11,  1900. 

Received  from  E.  T.  Hall  51.30  bushels  wheat.     Sacks 

returned,  30.     Sacks  returned  empty, . 

A.  M.  Humphreys  &  Co.,  Weigher. 

Swart. 

"No.  142.  Humphreys'  Warehouse. 

Original.  Salem,  Oregon,  August  13,  1900. 

Received  from  G.  Hall  50.55  bushels  wheat.  Sacks  re- 
turned, 30.     Sacks  returned  empty, . 

A.  M.  Humphreys  &  Co.,  Weigher. 
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"No.  145.  Humphreys*  Warehouse. 

Original.  Salem,  Oregon,  August  13,  1900. 

Received  from  G.  Hall  52.55  bushels  wheat.  Sacks  re- 
turned, 30.     Sacks  returned  empty, . 

A,  M.  Humphreys,  Weigher. 

**No.  150.  Humphreys'  Warehouse. 

Original.  Salem,  Oregon,  August  14,  1900, 

Received  from  E.  T.  Hall  49.10  bushels  wheat.     Sacks 

returned,  29.     Sacks  returned  empty, . 

A.  M.  Humphreys  &  Co.,  Weigher." 

An  examination  of  these  receipts  will  show  that  they 
do  not  comply  with  the  requirements  of  the  statute,  in 
that  they  fail  to  state  the  condition  or  quality  of  the  wheat 
deposited,  and  omit  the  terras  and  conditions  upon  which 
it  was  stored.  Whether  an  information  for  a  violation  of 
the  provisions  of  the  warehouse  act  could  be  supported 
by  such  evidence  of  the  deposit  of  grain  as  these  receipts 
afford  it  is  not  necessary  now  to  inquire,  for,  since  they 
failed  to  conform  to  the  requirements  of  the  statute  in  the 
particulars  indicated,  the  defendant  was,  in  our  opinion, 
properly  informed  against  as  an  ordinary  bailee,  under 
Section  1771,  Hill's  Ann.  Laws,  and  hence  no  error  was 
committed  in  overruling  the  demurrer,  or  in  refusing  to 
arrest  the  judgment. 

5.  It  is  contended  by  defendant's  counsel  that  the  court 
erred  in  overruling  their  motion  for  a  change  of  venue. 
The  defendant's  affidavit  therefor  is  to  the  effect  that  the 
people  of  Marion  County,  in  consequence  of  the  many 
bank  and  warehouse  failures  therein,  were  so  prejudiced 
against  him,  that  he  could  not  secure  an  impartial  trial 
therein,  and  for  a  like  reason  could  not  obtain  a  fair  trial 
in  the  counties  of  Benton,  Clackamas,  Lane,  Lincoln,  Polk, 
Tillamook,  Washington,  or  Yamhill;  that,  though  he  was 
innocent  of  any  crime,  the  people  of  said  counties  were  so 
prejudiced  against  him  that  they  would  not  believe  the 
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most  reliable  testimony  that  could  be  produced  in  his  be- 
half, and  that  many  of  said  persons  had  threatened  to  mob 
and  hang  him ;  that  their  excitement  and  frenzy  were 
caused  by  the  many  warehouse  and  bank  failures,  sixteen 
of  which  (naming  them)  occured  in  Marion,  and  thirty 
(naming  them)  in  the  other  counties;  that  by  reason  of 
said  failures  the  people  therein  organized  secret  alliances, 
by  means  of  which  they  kept  in  constant  communication 
with  each  other  in  respect  to  the  merits  of  his  cause ;  that 
false  statements  as  to  his  embarrassment  in  the  warehouse 
business,  and  shortage  of  grain  stored  with  him,  have  been 
circulated  in  said  counties,  and  are  believed  to  be  true, 
and  no  amount  of  evidence,  however  reliable,  could  con- 
vince them  to  the  contrary ;  that,  among  other  false  state- 
ments, it  was  reported  that  he  stole  the  grain  stored  with 
him,  and  especially  that  specified  in  the  information,  and 
that  he  had  shipped  said  wheat,  and  sold  it,  without  the 
consent  or  knowledge  of  the  owners;  that  it  had  been 
falsely  reported  in  said  counties  that  he  had  stolen  and 
shipped  away  wheat,  and  appropriated  the  proceeds  thereof 
to  pay  debts  contracted  in  gratifying  his  extravagant 
habits ;  that  many  persons  in  said  counties  who  did  not 
know  the  facts  involved  in  this  action,  who  never  stored 
wheat  with  him  or  knew  him,  were  then,  and  for  a  long 
time  prior  thereto  had  been,  threatening  to  hang  him, 
because  they  had  lost  money  deposited  in  a  bank  that  sus- 
pended payment,  or  property  stored  in  some  other  ware- 
house by  the  failure  thereof ;  that  many  of  his  personal 
friends  had  become  his  enemies,  and  were  threatening  to 
do  him  bodily  harm ;  that  two  days  prior  to  the  making 
of  his  affidavit  one  of  his  most  intimate  friends,  who  never 
stored  any  grain  with  him,  when  spoken  to  about  the  trial 
of  this  action,  cursed  and  railed  at  him,  remarking  that 
he  and  all  other  warehousemen  and  bankers  were  thieves, 
and  ought  to  be  hanged ;  that  there  had  been  a  failure  to 
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convict  bankers  and  warehousemen  who  were  innocent  of 
any  crime,  notwithstanding  which  the  people  in  said 
counties  generally  believed  that  all  men  following  these 
occupations  should  be  convicted,  and  their  excitement  over 
such  failures  compelled  them  to  seek  some  sacrificial  victim, 
and  he  had  been  selected  for  that  purpose ;  that,  having 
become  embarrased  in  the  wheat  business,  he  was  taken 
sick,  about  March  1,  1901,  and  the  storers  of  grain  with 
him  became  much  excited,  and  while  he  was  unable  to 
transact  any  business  he  notified  said  storers  to  meet  him 
at  his  warehouse  at  Salem,  Oregon,  at  a  day  named,  at 
which  time,  and  while  he  was  ill  in  body  and  mind,  some 
of  said  storers  became  excited  and  threatened  to  hang  him, 
or  to  throw  him  into  the  Willamette  River,  whereupon 
the  meeting  broke  up  in  almost  a  general  mad  panic ;  that 
he  suffered  a  relapse  from  such  excitement  and  exposure 
incident  to  the  meeting,  and  for  some  time  thereafter  was 
out  of  his  mind ;  that  he  had  been  informed  and  verily 
believed  that  secret  meetings  had  been  held  at  Salem,  dur- 
ing that  and  the  preceding  term  of  court,  by  the  people 
of  Marion  County,  at  which  threats  of  lynching  him  were 
freely  discussed,  and  such  menace  would  have  been  put 
into  execution  but  for  the  counsel  of  some  cool-headed 
persons ;  that  he  had  discussed  these  matters  with  the 
more  responsible  people  of  Marion  and  said  other  counties, 
and  had  been  informed  by  them  that  the  people  generally 
entertained  bitter  feelings  against  him  because  he  was  a 
warehouseman,  and  that  he  would  not  only  be  obliged  to 
prove  his  own  innocence  in  this  action,  but  also  that  of 
all  other  warehousemen  and  bankers  who  had  failed  in 
business  in  said  counties,  before  he  could  with  the  remotest 
possibility  secure  a  verdict  of  acquittal  from  any  jury  that 
could  be  selected  in  either  of  said  counties. 

The  supplemental  affidavit  of  J.  B.  Ashley  is  to  the 
effect  that  he  had  stored  in  defendant's  warehouse  750 
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bushels  of  wheat,  no  part  of  which  had  ever  been  received 
by  him ;  that  he  was  present  at  the  meeting  referred  to  in 
the  preceding  affidavit,  and  corroborates  the  defendant  in 
respect  to  the  threats  then  made  to  do  him  bodily  injury; 
and  that  in  consequence  of  the  frenzy  there  manifested, 
and  of  the  excitement  incident  to  bank  and  warehouse 
failures,  the  defendant  could  not,  in  his  opinion,  secure 
an  impartial  trial  in  Marion  County.  The  defendant  also 
filed  the  affidavits  of  twenty-seven  other  persons  to  the 
effect  that  each  was  acquainted  with  a  great  many  people 
residing  in  said  counties ;  that  defendant's  failure  had 
been  generally  discussed  therein,  and  a  very  bitter  feeling 
existed  against  him  and  all  other  warehousemen  that  had 
failed,  some  of  the  deponents  saying' that  they  had  heard 
of  threats  of  violence  having  been  made  against  the  de- 
fendant, and  all  joining  in  the  opinion  that  it  would  be 
impossible  for  him  to  secure  an  impartial  trial  in  either 
of  said  counties. 

The  state,  resisting  the  motion  for  a  change  of  venue, 
filed  the  affidavit  of  W.  D.  Claggett  to  the  effect  that  he 
attended  the  meeting  of  creditors  referred  to  by  the  de- 
fendant, held  in  March,  1901,  and  that  no  threats  were 
made  thereat  to  lynch,  mob,  or  do  other  violence  to  him. 
The  affiant  controverts  the  statements  made  in  defendant's 
affidavit,  but  the  following,  among  other  denials,  is  criti- 
cised, to  wit:  *'That  it  is  not  true  that  by  reason  of  many 
warehouse  failures  a  general  or  secret  alliance  of  any  kind 
has  been  organized  in  all  or  any  of  the  counties  mentioned 
in  defendant's  affidavit  for  the  purpose  of  assisting  in  the 
conviction  of  the  defendant  or  anv  other  warehousemen,  or 
for  any  other  purpose  whatever."  He  further  states  that, 
though  warehouses  were  operated  at  Macleay  and  Salem  by 
defendant,  he  was  not  known  in  other  parts  of  Marion 
County  by  many  people,  nor  had  they  heard  that  he  was 
accused  of  the  commission  of  any  crime,  and  that  no  diffi- 
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culty  would  be  encountered  in  securing  in  said  county  a 
jury  that  would  be  absolutely  without  bias  or  prejudice 
against  him.  The  state  also  filed  the  affidavits  of  thirty- 
one  other  persons,  controverting  the  statements  contained 
in  defendant's  affidavit,  except  in  a  few  particulars,  each 
deponent  expressing  the  opinion  that  the  people  of  Marion 
County  were  not  prejudiced  against  defendant,  and  that  he 
would  be  able  to  secure  a  fair  and  impartial  trial  therein. 
The  defendant  filed  a  counter  affidavit  to  the  effect  that 
ten  of  the  persons  so  resisting  his  motion  were  either  de- 
positors of  wheat  in  his  warehouse,  or  related  to  those  stor- 
ing grain  therein,  and  therefore  interested  in  securing  his 
conviction.  It  is  argued  by  his  counsel  that  the  showing 
so  made  by  their  client  presented  such  a  state  of  facts  as 
indicated  that  it  was  impossible  for  him  to  secure  in  said 
county  an  impartial  trial,  and  that  the  court's  refusal  to 
grant  a  change  of  venue  was  such  an  abuse  of  discretion 
as  to  render  its  action  subject  to  review. 

The  organic  law  of  the  state  guarantees  to  the  accused 
in  all  criminal  prosecutions  the  right  to  a  public  trial  by 
an  impartial  jury  in  the  county  in  which  the  offense  shall 
have  been  committed  :  Const.  Or.  Art.  I,  §  11.  The  right 
to  change  the  place  of  trial,  however,  in  an  action  for  a 
felony,  is  expressly  conferred  by  statute,  and  may  be  ex- 
ercised when  it  appears  by  affidavit  to  the  satisfaction  of 
the  court  that  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  where  the  action  is  commenced :  Hill's  Ann. 
Laws,  §  1222.  The  power  thus  vested  in  the  trial  court  is 
coupled  with  a  sound  legal  discretion,  to  be  exercised  in 
determining  the  question  of  fact  put  in  issue  by  the  affi- 
davits of  the  parties  in  support  of  and  opposed  to  the 
change  of  venue,  and  the  action  of  the  court  thereon  will 
not  be  reviewed  unless  there  has  been  an  abuse  of  such 
discretion :  4  Ency.  PI.  &  Pr.  499  ;  State  v.  Pomeroy,  30  Or. 
16  (40  Pac.  797);  State  v.  Savage,  36  Or.  191  (60  Pac.  610, 
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61  Pac.  1128);  People  v.  Yoahim,  53  Cal.  566;  People  v. 
Elliott,  80  Cal.  296  (22  Pac.  207);  Price  v.  People,  131  111. 
223  (23  N.  E.  639).  In  Kelly  v.  State,  52  Ala.  361,  Mr. 
Justice  Manning,  in  speaking  of  the  superior  advantage 
possessed  by  a  trial  court  in  passing  upon  an  application 
to  change  the  place  of  trial,  says  :  **And  a  circuit  judge  on 
the  spot,  in  'view  of  all  the  circumstances,'  and  having 
knowledge  of  persons,  facts,  and  influences,  is  much  better 
qualified  than  the  supreme  court  at  a  distance,  with  only 
ingeniously  written  ex  parte  affidavits  before  it,  to  deter- 
mine the  fact  whether  or  not  it  is  true  that  the  defendant 
cannot  have  a  fair  trial  by  an  impartial  jury  in  the  county 
in  which  he  is  indicted."  The  reason  so  assigned  affords 
a  strong  argument,  which  might  properly  be  invoked  in 
every  case ;  but  it  is  not  conclusive,  however,  and  in  every 
application  of  this  character  the  issue  of  fact  presented 
must  be  examined  upon  its  merits.  After  considering 
the  affidavits  of  the  respective  parties  in  the  light  of  this 
rule,  we  are  not  prepared  to  say  that  there  has  been  an 
abuse  of  discretion,  and  hence  the  action  of  the  court  in 
refusing  to  grant  the  change  of  venue  will  not  be  disturbed. 
6.  The  state  having  introduced  its  evidence  and  rested, 
defendant's  counsel  moved  the  court  to  instruct  the  jury 
to  return  a  verdict  of  not  guilty,  but,  the  motion  having 
been  denied,  it  is  contended  that  an  error  was  thereby 
committed.  It  is  argued  that  the  testimony  does  not  dis- 
close that  defendant  sold,  shipped,  or  used,  or  in  any 
manner  converted,  any  of  said  wheat,  nor  does  it  show 
any  criminal  intent.  The  testimony  introduced  by  the 
state  prior  to  the  motion  is  contained  in  the  bill  of  excep- 
tions, an  examination  of  which  shows  that  E.  T.  Hall 
delivered  to  defendant  in  Marion  County,  Oregon,  204 
bushels  of  wheat,  receiving  from  him,  as  evidence  of  the 
deposit,  the  load  checks  hereinbefore  set  out,  two  of  which 
erroneously  contained  the  name  of  G.  Hall ;  that  the  value 
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of  the  grain  so  deposited  was  about  $102,  the  storage 
charges  of  which  for  one  year  were  2i  cents  a  bushel ;  that 
about  March,  1901,  defendant  informed  Hall  that  there 
was  no  wheat  in  his  warehouse,  saying  that  he  had  a  short- 
age of  from  8,000  to  12,000  bushels,  which  had  been  ac- 
cumulating for  three  or  four  years,  caused  by  the  shrink- 
age of  the  wheat.  G.  G.  Swart,  as  a  witness  for  the  state, 
testified  that  he  was  employed  by  defendant  in  his  ware- 
house and  authorized  by  him  to  issue  receipts  for  grain 
stored  therein  when  Hall's  wheat  was  received ;  that  de- 
fendant shipped  the  wheat  so  stored,  including  that  of 
Hall's,  to  Portland  and  Turner,  Oregon,  and  to  San  Fran-* 
Cisco,  California,  and  that  on  March  28, 1901,  there  was  no 
wheat  remaining  in  the  warehouse.  E.  T.  Hall,  as  a  wit- 
ness for  the  state,  testified  that  the  wheat  was  deposited  in 
the  warehouse  under  an  agreement  that  he  would  pay  the 
customary  storage  charges,  and  should  receive  in  return 
the  same  number  of  bushels  of  wheat,  or  the  value  thereof, 
in  case  he  sold  the  grain  to  the  defendant,  and  that  he 
never  sold  it  to  him. 

The  wheat  having  been  delivered  to  and  accepted  by 
the  defendant,  constituted  a  bailment,  and  any  exercise  of 
dominion  over  it  by  him,  inconsistent  with  the  claim  of 
the  owner,  amounted  to  a  conversion  of  the  grain.  The 
testimony  having  disclosed  that  defendant,  instead  of  re- 
turning the  wheat  in  compliance  with  the  terms  of  the 
agreement,  shipped  it  away,  thereby  necessarily  negatives 
any  permission  secured  from  the  owner  to  take  it. 

The  fact  of  his  having  taken  the  wheat  was  established, 
if  the  jury  believed  Swart's  testimony,  from  which  they 
might  infer  the  defendant's  intent  which  accompanied  the 
taking:  Hill's  Ann.  Laws,  §  771.  The  burden  was  im- 
posed upon  the  state  to  prove  every  material  allegation 
of  the  information  beyond  a  reasonable  doubt,  and  as  a 
criminal  intent  is  a  necessary  ingredient  in  all  cases  of 
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felony,  it  was  incumbent  upon  the  state  to  prove  such  in- 
tent. It  would  be  a  difficult  task,  in  almost  every  instance, 
to  secure  a  conviction  in  cases  of  felony,  if  the  proof  of  a 
criminal  intent  depended  upon  direct  testimony,  for  a 
person  contemplating  the  violation  of  a  public  law  rarely 
proclaims  his  purpose  prior  to  the  commission  of  the  overt 
act.  The  motives  that  seemingly  induce  human  action 
are  not  often  discovered,  except  by  deduction,  which  the 
reason  of  the  jury  makes  from  the  proven  facts  that  nec- 
essarily precede,  are  inseparably  connected  with,  and  nat- 
urally result  from,  the  commission  of  the  overt  act,  the 
animus  of  which  is  the  subject  of  their  inquiry.  This 
being  the  only  known  method  whereby  a  criminal  intent 
can  be  ascertained,  the  law  wisely  permits  the  jury,  upon 
proof  of  the  commission  of  the  overt  act  by  the  defendant, 
to  deduce  his  intention  from  a  consideration  of  all  the  cir- 
cumstances reasonably  connected  therewith.  We  think 
the  testimony  introduced,  if  believed  by  the  jury,  who 
were  the  sole  judges  of  its  weight,  was  sufficient  to  prove 
that  the  wheat  was  shipped  away  by  the  defendant,  and, 
that  fact  having  been  established,  the  jury  were  authorized 
to  infer  therefrom  the  intention  of  the  defendant  in  con- 
nection with  such  conversion. 

7.  It  is  further  contended  in  behalf  of  defendant  that  the 
testimony  shows  that  the  transaction  between  Hall  and 
their  client  was  a  sale,  and  not  a  bailment,  and,  this  being 
so,  the  court  erred  in  not  directing  the  jury  to  return  the 
verdict  desired.  Upon  this  branch  of  the  case  Hall  testi- 
fied that  he  expected  to  sell  the  wheat  stored  in  the  ware- 
house to  the  defendant,  if  he  would  pay  as  much  therefor 
as  any  other  person,  and  that  in  depositing  it  he  expected 
to  receive  in  return  the  same  number  of  bushels  of  wheat, 
or  the  value  thereof,  but  that  defendant  did  not  have  an 
option  to  purchase  the  grain  so  stored,  nor  did  he  sell  it 
to  him.     We  do  not  think  the  title  to  the  grain  passed  by 
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the  agreement  entered  into  between  Hall  and  the  defend- 
ant in  respect  to  storing  it  in  his  warehouse. 

It  is  insisted  by  defendant's  counsel  that  the  testimony 
conclusively  shows  that  in  all  the  transactions  involved  in 
this  case  the  defendant  acted  as  and  was  a  warehouseman, 
and,  as  he  was  charged  with  a  violation  of  Section  1771, 
Iliirs  Ann.  Laws,  which  was  repealed,  in  respect  to  ware- 
housemen, by  the  act  of  February  23,  1885  (Laws,  1885, 
p.  61),  the  information  did  not  state  facts  sufficient  to  con- 
stitute a  crime,  and  hence  the  court  erred  in  not  directing 
the  jury  to  return  a  verdict  of  not  guilty.  It  may  have 
been  that  defendant  sustained  the  relation  of  a  warehouse- 
man to  other  depositors  of  wheat,  but,  as  such  occupation 
is  required  to  be  evidenced  by  the  issuance  of  receipts 
stating  the  condition  and  quality  of  the  commodity,  and 
the  terms  and  conditions  upon  which  it  is  stored  (Hill's 
Ann.  Laws,  §  4201),  and  as  the  receipts  issued  to  Hall  did 
not  comply  therewith,  it  is  certain  that  as  to  him  defend- 
ant was  not  a  warehouseman,  and  no  error  was  committed 
in  refusing  to  instruct  the  jury  as  requested.  We  do  not 
wish  to  be  understood  as  intimating,  however,  that  an  in- 
formation would  not  lie*  for  a  violation  of  the  provisions 
of  the  warehouse  act  when  the  deposit  was  evidenced  by 
a  receipt  which  failed  to  state  the  terms  and  conditions 
upon  which  the  commodity  was  stored ;  nor  to  hold  that 
Section  1771,  Hill's  Ann.  Laws,  was  repealed  by  implica- 
tion in  so  far  as  it  relates  to  warehousemen. 

8.  The  court,  when  overruling  the  motion  to  direct  a 
verdict,  and  referring  to  the  character  of  receipts  required 
to  be  issued  under  the  warehouse  act,  said,  in  the  presence 
of  the  jury : 

**  It  must  be  such  receipt  as  is  described  in  the  first  sec- 
tion. Now,  suppose  a  man,  although  he  is  a  warehouse- 
man, gets  hold  of  the  grain  of  some  person,  and  then  ships 
it  away,  or  converts  to  his  own  use,  or  destroys  it,  or  does 
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anything  which  deprives  the  owner  of  his  grain  without 
his  consent,  can  he  come  in  and  say,  *  It  is  true,  I  took 
this  grain,  but  I  did  not  issue  any  receipt  for  it,  and  I  did 
not  have  the  consent  of  the  owner,  and  this  property  does 
not  come  within  the  meaning  of  the  warehouse  act;  but 
I  am  a  warehouseman,  so  there  is  a  sanctity  around  me 
which  you  cannot  invade  ?*  I  do  not  think  it  is  the  in- 
tention of  the  statutes  to  do  that.  To  hold  that  the  fact 
that  a  man  is  a  warehouseman  protects  him  from  a  charge 
of  larceny  by  bailee,  or  plain  stealing,  so  that  he  could 
shield  himself  behind  the  warehouse  act,  is  not  the  intent 
of  the  law.  I  think  a  man  who  gets  hold  of  the  property, 
no  matter  whether  he  is  a  warehouseman  or  anybody  else 
when  he  gets  hold  of  the  property,  and  converts  it  to  his 
own  use,  within  the  meaning  of  this  statute  against  larceny 
by  bailee,  is  liable." 

Defendant's  counsel  having  excepted  to  all  that  part  of 
the  language  quoted  commencing  with  the  words  "to 
hold,"  etc.,  the  court  replied :  "  I  think  that  is  the  law.  I 
do  not  intimate  that  the  defendant  did  any  of«those  things. 
That  is  for  the  jury  to  determine,"  whereupon  defendant's 
counsel  said,  **That  is  the  reason  we  except  to  it." 

Invoking  the  rule  adopted  in  State  v.  Lucas,  24  Or.  168 
(33  Pac.  538),  it  is  contended  that  the  remarks  of  the  court 
so  excepted  to  invade  the  province  of  the  jury,  and,  this 
being  so,  the  judgment  should  be  reversed.  In  the  case 
to  which  attention  is  called  the  court  said  of  the  prose- 
cuting witness,  in  the  presence  of  the  jury,  "It  does  not 
follow  that  because  a  woman  is  lewd  that  it  affects  her 
veracity,"  and  it  was  held  that  the  remark  invaded  the 
province  of  the  jury,  who  were  the  exclusive  judges  of  the 
credibility  of  a  witness.  In  the  case  at  bar,  however,  it 
would  appear  that  the  language  of  the  court  was  illustra- 
tive of  a  hypothetical  case,  and  not  applicable  to  the  de- 
fendant ;  but,  in  any  view  of  the  case,  the  court  having 
stated  that  the  remarks  did  not  refer  to  the  defendant,  we 
do  not  think  he  was  prejudiced  thereby.     Thus,  in  State  v. 
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McDaniel,  39  Or.  161  (65  Pac.  520) ,  Mr.  Chief  Justice  Bean, 
in  disposing  of  a  similar  contention,  says :  **The  remarks 
of  the  court,  however,  were  not  made  to  the  jury,  but  in 
passing  upon  the  competency  of  evidence.  In  such  a  case 
the  court  has  a  right  to  use  such  language  as  is  necessary 
to  make  its  ruling  understood,  and  in  this  case  any  error 
that  may  have  been  committed  was,  in  our  opinion,  cured 
by  the  subsequent  withdrawal  of  the  objectionable  words, 
and  the  instruction  to  the  jury  to  disregard  them." 

9.  Anna  A.  Humphreys,  the  defendant's  wife,  having 
appeared  as  his  witness,  and  testified  on  direct  examina- 
tion that  the  signatures  to  the  load  checks,  hereinbefore 
set  out,  were  not  in  the  handwriting  of  the  defendant,  but 
were  appended  by  G.  G.  Swart  and  one  Emmett,  was  asked 
on  cross-examination :  "At  the  time  Swart  and  Emmett 
signed  these  load  checks  as  you  have  stated,  were  they  not 
both  in  the  employ  of  the  defendant,  and  authorized  by 
him  to  receipt  for  and  weigh  wheat  and  issue  these  load 
checks  in  his  name?"  An  objection  to  the  question  on 
the  ground  that  it  was  not  proper  cross-examination  hav- 
ing been  overruled,  and  an  exception  allowed,  the  witness 
replied  that  Swart  and  Emmett  were  so  employed  at  the 
time,  and  had  authoritv  from  the  defendant  to  issue  load 
checks  in  his  name.  It  is  contended  that  the  question  so 
excepted  to  was  not  germane  to  any  testimony  given  by 
the  witness  in  chief,  but  was  affirmative  substantive  evi- 
dence on  the  part  of  the  state,  and  that  the  court  erred  in 
permitting  her  to  answer  it.  It  will  be  remembered  that 
Mrs.  Humphreys  testified  in  her  direct  examination  that 
Swart  and  Emmett  signed  her  husband's  name  to  the  load 
checks,  and,  having  done  so,  we  think  no  error  was  com- 
mitted in  requiring  her  to  answer  the  questions  so  pro- 
pounded. 

Exceptions  were  also  taken  by  defendant's  counsel  to 
certtiin  parts  of  the  court's  charge  to  the  jury,  and  to  its 
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modification  of  and  refusal  to  give  certain  instructions  re- 
quested ;  but  upon  an  examination  thereof  we  do  not  think 
any  error  was  committed.  It  follows  from  these  consid- 
erations that  the  judgment  is  affirmed.  Affirmed. 

Argaed  4  May,  decided  25  May,  1908. 

MATNABD  v.  OBEaON  RAILBOAD  CO. 

[72  Pac.  SeO] 

iNJURiEH  BY  Cakrirr  — Proofs  and  Allegations  as  to  Damages. 

1.  Under  the  rale  that  whenever  the  damages  Bustained  do  not  necessarily 
arise  from  the  act  complained  of,  they  must  be  speciflcally  designated,  a  passen- 
ger'suing  for  injuries  sustained  In  a  railway  accident  may  show  that  one  of  his 
knees  was  skinned,  his  hip  bruised,  that  he  had  pains  in  the  neck,  and  that  his 
legs  would  draw  and  cramp,  under  allegations  of  having  been  thrown  down  in 
the  car,  and  bruised  on  the  1^,  and  of  having  been  wrenched  and  sprained  in  the 
back,  whereby  a  severe  contusion  of  the  muscles  and  nerves  resulted. 

Damages— Allegations  and  Proofs— Railway  Spine. 

2.  Under  a  complaint  by  a  passenger  for  injuries,  alleging  that  he  was  vio- 
lently thrown  down  and  greatly  Injured,  being  bruised  on  his  leg,  and  his  back 
being  wrenched  and  sprained,,  whereby  a  severe  contusion  of  the  muscles  and 
nerves  resulted,  and  that  by  reason  of  such  injuries  he  became  sick  and  unable  to 
perform  labor,  and  his  health  was  greatly  impaired,  and  he  was  permanently 
disabled,  proof  of  traumatic  neurosis,  or  "railway  spine,"  as  It  is  sometimes 
called,  resulting  from,  concussion,  or  the  shock  In  consequence  thereof,  or  from 
Mght,  is  inadmissible. 

Evidence— Prejudicial  Error. 

3.  In  a  suit  by  a  passenger  for  injuries  in  which  proof  of  traumatic  neurosis, 
resulting  from  concussion,  or  consequent  shock,  or  from  fright,  was  inadmissible 
under  plain  tiff's  com  plaint,  plain  tiflTs  ex  pert  witness  testified  that  he  found  no 
injury  of  the  spine  Itself,  but  only  of  the  muscles  outside.  After  detailing  plain- 
tiff's debi]itat<ed  and  nervous  condition,  and  asserting  that  a  number  of  things 
might  have  produced  it,  he  was  asked  whether,  if  plaintiff  had  received  a  severe 
Injury  or  sprain  of  the  back,  his  condition  would  be  the  outcome,  and  answered 
that,  if  the  sprain,  or  wrench,  or  contusion  was  sufllclent,  it  would.  He  was  then 
asked  if  there  was  a  disease  known  as  "railway  spine,"  and  the  cause  of  it,  and 
his  answer  showed  that  it  might  be  produced  by  actual  injury,  together  with 
fright  and  shock,  or  that  it  might  be  caused  by  a  nervous  shock  and  fright.  He 
was  then  asked,  "  You  say  that  you  found  him  laboring  under  a  nervous  state  — 
that  Is,  his  nervous  system  was  shocked?"  to  which  he  answered,  "  His  nervous 
system  is  very  irritable  and  weakened."  Another  expert  was  asked  whether  a 
person  thrown  down  In  a  wreck  might  receive  a  Jar  or  shock  that  would  Injure 
his  nervous  system  or  spinal  cord,  but  which  would  not  at  first  appear  to  be  se- 
vere, and  might  continue  for  some  time  before  becoming  manifest,  and  answered 
that  he  might.  Held^  that  the  admission  of  the  evidence  was  prejudicial  error, 
notwithstanding  an  instruction  that  damages  must  be  limited  to  such  as  might 
naturally  be  attributable  to  the  injuries  alleged. 

Expert  Testimony  Must  be  Based  on  the  Evidence. 

4.  Hypothetical  questions  to  expert  witnesses  must  be  based  on  facts  previ- 
ously testified  to,  of  which  rule  this  case  affords  an  example:  A  passenger  suing 
for  injuries  testified  that  the  collision  threw  him  into  a  corner  of  the  car,  where 
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he  Ktruck  KomethiDg  and  fell  on  the  floor;  that  he  was  thrown  down  pretty  hard, 
and  waK  hurt  In  the  back,  and  had  a  sharp  pain  there  after  fialling.  Expert  wit- 
nesses for  plaintiflT  testified  that  they  discovered  no  evidence  of  injary  to  his 
spine,  except  the  inference  from  his  nervous  condition.  Held^  that  a  hypothetical 
question  as  to  whether  a  person  might  receive,  by  being  violently  thrown  down, 
or  by  anj-  severe  Jar  or  shock  in  a  wreck,  a  shock  that  would  injure  his  nervous 
system  and  spinal  cord,  was  unsupported  in  the  evidence. 

From  Union:  Robert  Eakin,  Judge. 

This  is  an  action  by  H.  Maynard  against  the  Oregon 
Railroad  &  Navigation  Co.  to  recover  damages  for  a  per- 
sonal injury  which  plaintiff  alleges  he  sustained  October 
3,  1902,  by  reason  of  the  railway  train  on  which  he  was 
being  carried  colliding  with  another  in  front,  due  to  the 
carelessness  and  negligence  of  the  defendant.  Inter  alia, 
it  is  alleged  in  the  complaint  that  plaintiff  "was  violently 
thrown  down  in  the  car  in  which  he  was  at  said  time  a 
passenger,  and  was  greatly  injured,  being  bruised  on  his 
leg,  and  his  back  being  wrenched  and  sprained,  whereby 
a  severe  contusion  of  the  muscles  and  nerves  resulted ; 
that  by  reason  of  the  injuries  so  received  the  plaintiff  be- 
came sick,  and  unable  to  perform  labor  since  the  third  day 
of  October,  1902,  and  his  health  greatly  impaired,  and  is 
permanently  disabled  to  perform  labor  or  in  any  way  at- 
tend to  business,  and  has  received  other  injuries,  in  all  to 
his  damage,"  etc.  These  allegations  constitute  the  grava- 
men of  plaintiff's  cause  of  action,  and,  having  secured  a 
verdict  and  judgment  thereon,  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Cot- 
ton, Teal  <{•  Minor ^  Thos.  H.  Crawford,  and  James  G.  Wil- 
son, with  an  oral  argument  by  Mr,  Crawford  and  Mr. 
Wilson. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Leroy  Lomax. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion. 


May,  1903.]    Maynard  v.  Oregon  Railroad  Co.  65 

1.  The  errors  relied  upon  for  a  reversal  are  based  upon 
the  admission  of  testimony,  instructions  given  to  the  jury, 
and  others  asked  on  the  part  of  the  defendant  and  refused. 
Defendant's  counsel  first  complain  that  plaintiff  was  per- 
mitted to  show  that  he  was  *'skinned  on  the  knee  and 
bruised  on  the  right  hip,"  that  sharp  pains  extended  into 
his  neck,  and  that  *'his  legs  would  draw  and  cramp";  and 
they  insist  that  the  complaint  contains  no  allegations  of 
any  injuries  such  as  these.  They  say  (quoting  from  their 
brief):  "It  is  not  claimed  in  the  complaint  that  plaintiff's 
knee  was  skinned  or  injured,  or  that  his  hip  was  bruised, 
or  that  his  neck  was  injured,  or  that  he  had  cramps  in  his 
legs  as  a  result  of  the  injuries  received  by  him  in  the 
wreck."  While  these  specific  or  exact  injuries  or  symp- 
toms of  hurt  are  not  set  out  and  localized  upon  the  person 
by  the  allegations  of  the  complaint,  it  is  manifest  that  they 
are  such  as  might  naturally  be  expected  to  arise  or  ensue 
from  such  as  are  alleged.  It  does  not  require  an  exag- 
gerated stretch  of  reason  to  infer  that  a  passenger  had  his 
knee  skinned  or  his  hip  bruised  from  an  affirmation  that 
he  was  bruised  on  his  leg,  or  that  sharp  pains  extended  to 
the  neck,  and  that  his  legs  would  draw  and  cramp  from  a 
wrench  of  the  spine,  whereby  severe  contusions  of  the 
muscles  and  nerves  resulted.  Being  such  as  might  very 
naturally  and  consistently  result  from  the  injuries  speci- 
fied, it  was  proper  to  permit  them  to  be  shown.  The  gen- 
eral rule,  as  stated  in  De  Forest  v.  Leete,  16  Johns.  128  (quot- 
ing from  1  Chitty  on  Pleading),  is  that  "whenever  the 
damages  sustained  do  not  necessarily  arise  from  the  act 
complained  of,  and,  consequently,  are  not  implied  by  law, 
in  order  to  prevent  the  surprise  on  the  defendant  which 
otherwise  might  ensue  on  the  trial  the  plaintiff  must,  in 
general,  state  the  particular  damage  which  he  has  sus- 
tained, or  he  will  not  be  permitted  to  give  evidence  of  it." 

jJ5  Or,—B, 
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This  rule  was  applied  by  Mr.  Justice  Campbell  in  Shadock 
V.  Alpine  Plank-Road  Co.  79  Mich.  7  (44  N.  W.  158), to  the 
exclusion  of  testimony  showing  fractures  of  the  shoulder, 
arm,  and  hand,  and  a  temporary  sprain  of  the  hip,  not 
only  producing  temporary  pain,  but,  as  was  claimed,  per- 
manent injury  and  some  disability,  under  an  allegation 
that  plaintiff  was  bruised,  hurt,  and  injured.  Such  condi- 
tions did  not  necessarily  result  from  the  injuries  desig- 
nated by  the  allegations  of  the  complaint.  Quite  a  differ- 
ent condition  of  things  exists  in  this  case.  Those  injuries 
or  symptoms  of  hurt  sought  to  be  shown  here  might  very 
naturally  arise  or  result  from  such  as  were  alleged  to  have 
been  received  by  plaintiff,  or  at  least  they  were  not  so  re- 
mote and  disconnected  as  to  cause  surprise,  and  a  conse- 
quent disadvantage  to  the  defendant  in  permitting  their 
proof.     There  was  no  error  in  this  respect. 

2.  The  plaintiff,  being  called  as  a  witness  in  his  own 
behalf,  testified  among  other  things,  that  he  was  fifty-three 
years  of  age ;  that  he  was  riding  in  the  small  room  or 
smoker,  and  was  in  the  act  of  getting  on  his  feet  when 
the  collision  threw  him  ahead  into  the  corner  of  the  car, 
where  he  struck  something,  and  fell  on  the  floor ;  that  he 
was  thrown  down  pretty  hard ;  that  he  could  not  say 
whether  he  was  standing  up  straight  or  just  getting  up, 
but  thought  he  was  just  getting  up ;  that  he  was  hurt  in  the 
back,  skinned  on  the  knee,  and  bruised  on  the  right  hip  ; 
that  he  had  a  sharp  pain  in  his  back  after  falling — a  sharp, 
cutting  pain ;  that,  after  being  hurt,  he  tried  to  work  the 
best  he  could  for  a  couple  of  days,  but  had  to  quit,  and 
that  his  back  was  so  lame  at  night  he  could  hardly  turn 
over  in  bed  ;  that  he  had  not  been  able  to  work  since  that 
time ;  that  prior  to  the  collision  his  health  was  good,  so 
that  he  was  able  to  do  all  kinds  of  manual  labor;  that 
since  the  injuries  he  suffered  with  a  pain  in  his  back; 
that  it  kept  him  in  bed  a  good  share  of  the  time ;  that  he 
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could  get  around,  but  could  not  work;  and  that  this  con- 
dition had  continued  since  the  injury  to  the  present  time. 
On  cross-examination  he  testified  that  he  first  thought  he 
was  severely  bruised  and  jammed,  and  would  get  over  it 
in  a  few  days ;  that  it  was  during  the  second  week  after 
he  came  back  that  he  tried  to  work ;  that  when  he  was 
thrown  down  he  struck  on  his  head  and  hip,  struck  his 
head  against  something,  and  then  went  down  on  the  floor ; 
that  he  walked  from  the  car  to  the  depot  with  John  Ross ; 
that  he  did  not  make  any  complaint  to  him ;  that  he 
thought  at  the  time  that  it  was  a  severe  wrench  or  bruise, 
but  that  he  would  get  over  it  all  right ;  that  he  had  never 
had  any  trouble  with  or  injury  to  his  back  theretofore, 
never  suffered  with  his  back  with  lumbago  or  other  trouble; 
and,  on  further  examination  in  chief,  that  he  weighed  on 
October  2d,  before  he  was  injured,  162  pounds,  but  that 
about  two  weeks  prior  to  his  examination  (February  18, 
1903,)  he  weighed  about  139  pounds ;  that  after  the  col- 
lision, and  prior  to  consulting  Doctor  Ewin,  he  had  pains 
in  his  back  —  sharp  pains  running  up  and  down  his  back 
and  neck ;  that  when  he  was  first  thrown  on  the  floor  there 
was  a  sharp  pain  in  his  back,  and  after  that  he  felt  more 
of  a  numbness ;  that  these  pains  would  catch  him  in  his 
back,  and  run  up  and  down,  and  his  limbs  would  draw 
and  cramp ;  that  the  shooting  pains  he  spoke  of  did  not 
commence  to  be  very  severe  until  about  a  couple  of  weeks 
—  about  the  time  he  went  to  Doctor  Cromwell — but  that 
it  hurt  him  all  the  time  in  the  back. 

Doctor  Ewin,  being  called,  testified,  in  substance,  that 
he  first  began  treating  plaintiff  November  14th;  that  he 
made  a  careful  examination  of  him  at  the  time  as  to  his 
condition  and  health  ;  that  he  found  he  had  some  tender- 
ness in  the  back  and  left  hip,  considerable  tenderness  in 
the  spinal  column,  and  some  rigidity  of  the  muscles  of  the 
back ;  that  he  found  no  indications  of  any  bruising  or  any 
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discoloration  of  the  skin ;  that  he  learned  from  him  that 
he  had  been  suffering  for  several  days  or  weeks  from  pain 
and  contraction  of  the  muscles  of  his  legs  and  back  at 
night,  loss  of  sleep  and  appetite,  shooting  pains  through 
his  back  and  the  back  of  his  head,  going  down  to  his  feet, 
and  a  twitching  of  the  muscles  of  the  legs  and  back.  The 
following  question  was  then  propounded :  "I  will  ask  j'^ou 
to  state  this,  doctor:  Did  you  find  an  injured  condition  of 
the  spine  in  any  way  during  your  examination?"  to  which 
he  was  permitted  to  answer,  over  objection,  "I  found  no 
injury  of  the  spine  proper;  only  the  muscles  outside." 
The  witness  further  testified,  over  objection,  that  from  the 
present  appearance  of  the  man  he  was  very  nervous,  weak, 
and  debilitated  generally;  his  hands  were  unsteady,  and 
his  walk  and  all  his  deportment  was  that  of  a  person  who 
was  very  nervous,  and  very  much  weakened  ;  that  a  num- 
ber of  things  might  have  produced  this  condition ;  that 
at  the  present  time  his  condition  is  somewhat  improved 
in  a  general  way;  that  the  nervous  effects  are  not  so  pro- 
nounced, and  he  is  better  nourished  in  the  way  of  taking 
food,  sleeps  better,  and  does  not  have  the  severe  muscular 
cramping,  but  there  is  a  weakened  and  debilitated  con- 
dition of  the  nervous  system,  and  that  the  seat  of  plain- 
tiff's trouble  seems  to  be  in  his  nervous  system  —  in  the 
spinal  column.  Thereupon  witness  was  interrogated  and 
answered  as  follows:  **I  will  ask  you  to  state  this,  doctor: 
If  a  party  or  if  a  plaintiff  should  have  received  in  a  col- 
lision a  severe  wrench  of  the  back,  or  sprain  of  the  back, 
or  if  he  should  receive  a  severe  wrench  of  the  back  from 
any  cause,  would  the  result,  or  the  conditions  you  find  this 
plaintiff  in  be  the  outcome  or  results  of  that?  A.  In  the 
event  that  the  sprain  or  wrench  or  contusion  of  the  spinal 
column  is  sufficient,  or  a  severe  sprain  of  the  nerves  or 
spinal  cord,  it  would.  Q.  Doctor,  is  there  a  disease  known 
to  the  medical  profession  known  as  the  'railway  spine*? 


May,  1903.]    Maynard  v.  Oregon  Railroad  Co.  09 

A.  There  is  a  condition  that  has  been  termed  railway  spine. 
Q.  Well  what  is  that  caused  by,  doctor  ?  A.  Railway  spine 
is  a  condition,  as  ordinarily  termed,  that  frequently  hap- 
pens in  severe  railroad  wrecks,  where  an  individual  may 
be  actually  injured  severely  or  more  or  less  mildly,  and 
that,  taken  together  with  the  fright  that  usually  accompa- 
nies it,  and  the  shock,  and  even  where  the  individual  is  not 
injured  physically,  and  there  is  only  a  nervous  shock,  that 
with  the  scare  or  fright  makes  up  what  is  called  railway 
spine,  or  the  conditions  resulting  from  that.  *  *  Q.  Now, 
in  your  examination  of  the  plaintiff,  did  you  find  that — 
state  whether  or  not  you  found  that  his  back  had  been 
wrenched  or  sprained  in  anyway?  A.  I  found  no  indica- 
tion conclusive  as  to  that  point  at  all.  »  ♦  Q.  You  could 
not  say,  then,  by  your  examination  of  the  plaintiff,  whether 
or  not  he  had  ever  received  a  severe  wrench  in  the  way 
of  a  wrench  or  sprain  of  his  back, could  you?  A.  No,  sir. 
There  were  no  indications  of  that.  I  could  not  say  what  his 
condition  was  from  the  indications  I  found.  Q.  You  say 
that  you  found  him  laboring  under  a  nervous  state ;  that 
is,  his  nervous  system  was  shocked.  Isn't  that  the  case  ? 
A.  His  nervous  system  is  very  irritable  and  weakened. 
That  is  the  condition  I  find  him  in." 

Doctor  Biggers  was  then  called,  and  testified  to  the  same 
effect,  in  substance,  as  Doctor  Ewin,  as  to  the  plaintiff's 
physical  condition,  and,  among  other  things,  that  he  was 
unable  to  find  any  objective  evidence  whatever  of  spinal 
injury.  Thereupon  the  following  question  was  propounded 
to  him :  "  Now,  doctor,  I  will  ask  you  if  it  is  not  a  fact 
that  a  party  might  receive,  by  being  violently  thrown 
down,  or  by  receiving  any  severe  jar  or  shock  such  as  in 
a  wreck  or  collision  where  a  train  has  struck  any  object 
w^ith  great  force,  or  anything  of  that  kind,  is  it  not  a  fact 
that  any  party  might  receive  a  shock  that  would  injure 
his  nervous  system  and  his  spinal  cord,  and  that  injury 
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might  not  be  severe,  and  might  continue  for  some  time 
before  it  would  make  itself  manifest,  or  anything  of  that 
kind  ?"  to  which  he  answered,  over  objection :  *'Yes,  that 
is  correct.  There  might  be  a  spinal  injury  that  would  de- 
velop in  the  speck  condition  —  that  is,  in  the  pus  adjacent 
to  the  nerve  tissue — and  would  manifest  itself  after  the 
injury,  and  progress  worse.  These  cases  generally  pro- 
gress worse,  and  usually  terminate  fatally."  There  was 
other  testimony  by  medical  practitioners  of  the  same  na- 
ture, but  the  foregoing  is  ample  to  indicate  the  basis  for 
the  questions  presented. 

It  is  first  insisted  that  the  question  as  to  whether  or  not 
plaintiff  was  afflicted  with  railway  spine  as  a  result  of  a 
nervous  shock  or  fright  sustained  at  the  time  of  the  col- 
lision is  beyond  the  scope  of  the  complaint ;  and,  second, 
that  the  hypothetical  question  put  to  Doctor  Biggers  was 
not  proper,  as  not  being  based  upon  facts  in  evidence. 
Of  these  in  their  order. 

Medical  science  treats  of  a  condition  currently  denom- 
inated **  railway  spine,"  or,  in  a  more  technical  sense, 
**  traumatic  neurosis."  It  is  latterly  denied  by  strong  au- 
thority' that  any  such  a  malady  exists  as  a  concussion  of 
the  spine  or  spinal  cord,  which  term  is  also  often  used  as 
a  synonym  for  railway  spine,  but  that  the  symptoms  which 
were  supposed  to  indicate  a  concussion  of  the  spine  are 
but  indications  of  a  concussion  of  the  brain,  which  mav 
involve  a  psychic  as  well  as  a  physical  injury,  one  or  both. 
Such  a  condition  as  traumatic  neurosis  may,  it  is  said,  re- 
sult from  actual  lesion  of  the  vertebral  column,  accompa- 
nied by  immediate  and  definite  signs  of  such  lesion ;  but 
it  may  also  result,  according  to  medical  science,  from  a 
nervous  shock  or  sudden  fright,  involving  a  psychical 
condition  as  well  as  a  nervous  derangement  and  impair- 
ment, where  there  are  no  outward  physical  or  objective 
signs  or  indications  of  physical  lesion  of  any  character. 
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It  is  clear  that  evidence  relative  to  both  phases  of  this 
peculiar  disorder  or  malady,  as  it  may  have  affected  the 
plaintiff,  has  gone  to  the  jury.  The  question,  therefore, 
whether  the  complaint  will  admit  of  so  broad  a  range  of 
investigation  is  fairly  presented.  Unlike  the  question  first 
discussed,  railway  spine,  or  traumatic  neurosis,  is  not  a 
sequence  or  result  that  follows  as  of  course,  or  may,  within 
reasonable  inference,  from  a  bruise  on  the  leg,  a  wrench 
or  sprain  of  the  back,  or  contusion  of  the  muscles  and 
nerves.  Such  an  affliction  or  malady  may  or  may  not  re- 
sult or  spring  from  injuries  of  that  nature,  dependent  upon 
the  seriousness  or  severity  of  the  injuries,  and  it  is  not, 
therefore,  necessarily  consequent.  But  it  may  arise  from 
another  and  entirely  distinct  source — that  is,  from  a  con- 
cussion, followed  by  a  shock  of  such  proportions  as  vitally 
to  affect  and  impair  the  nervous  system,  or  a  sudden  fright, 
producing  psychic  or  mental  traumatism  ("trauma"  mean- 
ing a  wound,  and  is  generally  used  as  synonymous  with 
"  injury  "),  which  may  lead  to  a  multitude  of  derangements 
and  suffering,  and  this  without  lesion  of  the  nerves  or  con- 
tusion apparent  objectively.  So  that  the  malady  arising 
from  this  latter  source  could  not,  by  any  sort  of  gerry- 
mandering or  logic,  be  said  to  spring  from  a  sprain,  bruise, 
or  contusion,  and  the  like.  It  would  be  absurd  to  so  con- 
tend. 

A  shock  is  defined  by  Charles  L.  Dana,  M.  D.,  as  a  sud- 
den depression  of  the  vital  functions,  especially  of  the  cir- 
culation, due  to  the  nervous  exhaustion  following  an  injury 
or  a  sudden  violent  emotion,  resulting  either  in  immediate 
death  or  in  prolonged  prostration,  and  is  spoken  of  as  being 
either  corporeal  or  psychical,  relating  respectively  to  the 
vital  powers  and  the  emotions  of  the  mind.  Concussion, 
as  applied  to  the  brain,  is  a  jarring  of  the  brain  substance 
without  laceration  of  its  tissue,  or  with  only  microscopical 
laceration.    As  applied  to  the  spine,  if  it  still  be  admitted 


72  Maynard  v.  Oregon  Railroad  Co.        [43  Or. 

that  such  a  condition  may  exist,  is  meant  a  condition  of 
the  spinal  cord  produced  by  a  violent  shock:  "A  System 
of  Legal  Medicine,"  vol.  2,  pp.  297, 298.  Again,  the  learned 
author  says  :  ''Concussion  is  the  physical  jar ;  shock  is  the 
effect.  Shock  resulting  from  concussion  is  called  *corpo- 
real';  but  almost  the  same  class  of  symptoms  can  be  pro- 
duced by  great  emotion,  and  this  form  of  shock  is  called 
'psychical '  "  :  "A  System  of  Legal  Medicine,"  vol.  2,  pp. 
303,  304.  Now,  a  concussion  producing  a  shock  without 
lesion,  or  a  fright  producing  great  emotion,  leading  to 
serious  affliction  or  suffering,  is  quite  a  different  thing 
from  a  sprain  or  contusion  of  the  muscles  and  nerves,  which 
might  or  might  not  lead  to  the  same  deleterious  result. 
The  latter  is  practically  what  is  charged  in  the  complaint ; 
not  the  former.  Having  alleged  the  latter  and  omitted  the 
former,  the  defense  would  naturally  not  prepare  to  meet 
the  conditions,  as  it  otherwise  would  where  it  has  been  led 
to  believe  that  the  plaintiff  is  relying  for  recovery  wholly 
upon  injuries  produced  by  physical  sprains,  bruises,  and 
contusions.  The  disorder  being  frequently  insinuative  in 
its  progress  and  development,  and  subject  to  arise  from  a 
number  of  causes,  it  would  seem  that  a  party  called  upon 
to  defend  against  its  consequences  should  be  apprised  by 
appropriate  allegations  of  the  cause  relied  upon  to  produce 
it,  and  it  would  be  misleading  and  vexatious  to  allege  one 
cause  and  be  permitted  to  prove  another.  We  think,  there- 
fore, the  complaint  is  insufficient  to  admit  of  proof  of  rail- 
way spine,  or  traumatic  neurosis,  arising  or  resulting  from 
concussion,  or  the  shock  in  consequence  thereof,  or  from 
fright. 

3.  Now,  if  we  follow  the  testimony,  it  is  very  easy  to  see 
how  injuriously  the  defendant  may  have  been  affected  by 
the  mode  in  which  the  plaintiff  was  permitted  to  proceed 
in  the  introduction  of  his  testimony.  Doctor  Ewin  testi- 
fied that  he  "found  no  injury  of  the  spine  proper;  only 


May,  1903.]    Maynard  v.  Oregon  Railroad  Co.  73 

the  muscles  outside."  Then,  after  detailing  plaintiff's  de- 
bilitated and  nervous  condition,  and  asserting  that  a 
number  of  things  might  have  produced  it,  he  was  asked, 
if  the  plaintiff  had  received  in  a  collision,  or  from  any 
cause,  a  severe  injury  or  sprain  of  the  back,  whether  the 
condition  he  found  him  in  w^ould  be  the  outcome  or  re- 
sult of  that.  He  answered,  *'In  the  event  that  the  sprain 
or  wrench  or  contusion  of  the  spinal  column  is  sufficient, 
or  a  severe  sprain  of  the  nerves  or  spinal  cord,  it  would." 
Thus  far  there  could  be  no  hurt  to  the  defendant.  Then 
he  was  asked  point  blank  if  there  was  a  disease  known  to 
the  medical  profession  as  **railway  spine."  Having  an- 
swered in  the  affirmative,  he  was  asked  the  cause  of  it,  and 
his  answer  revealed  that  it  might  be  produced  by  an  actual 
injury,  severe  or  more  or  less  mild,  together  with  the 
fright  and  the  shock  that  usually  accompanies  it ;  and, 
further,  that  it  might  be  produced  where  the  individual  is 
not  injured  physically,  and  there  is  only  a  nervous  shock 
with  a  scare.  He  then  again  reiterates  that  he  found  no 
indications  that  plaintiff  had  ever  received  a  severe  injury 
in  any  way,  or  wrench  or  sprain  of  the  back,  and  that  he 
could  not  say  what  his  condition  was  from  the  indications 
found.  This  was  followed  by  the  inquiry,  **You  say  that 
you  found  him  laboring  under  a  nervous  state ;  that  is, 
his  nervous  system  was  shocked.  Isn't  that  the  case?" 
to  which  he  answered  :  **His  nervous  system  is  very  irrit- 
able and  weakened.  That  is  the  condition  I  find  him  in." 
Following  in  the  wake  of  this.  Doctor  Biggers  was  asked, 
in  effect,  whether  or  not  a  person,  by  being  thrown  down 
in  a  wreck  or  collision,  might  receive  a  jar  or  a  shock  that 
w^ould  injure  his  nervous  system  or  spinal  cord,  which  in- 
jury might  not  at  first  appear  to  be  severe,  and  might 
continue  for  some  time  before  making  itself  manifest,  and 
answered  that  he  might.  So  that  here  was  manifest  a  pur- 
pose to  press  upon  the  attention  of  the  jury  the  results 
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that  might  arise  from  a  shock  to  the  nervous  system 
alone,  without  personal  injury,  or  a  fright  in  conjunction 
with  such  as  might  naturally  arise  from  the  physical  in- 
juries alleged  in  the  complaint,  and  the  procedure  was 
surely  harmful  to  the  defendant.  It  is  true  that  by  in- 
struction No.  2  the  jury  was  very  properly  limited  in  its 
findings  to  such  damages  as  might  naturally  be  attribut- 
able to  the  injuries  alleged.  But  the  injurious  testimony 
was  not  withdrawn,  and,  for  aught  the  court  may  know, 
influenced  the  verdict  returned. 

4.  Further  than  this,  there  was  no  such  fact  in  evidence 
as  that  the  plaintiff  received  a  severe  jar  or  shock  upon 
which  to  base  the  hypothetical  question  put  to  Doctor 
Biggers.  The  plaintiff  himself  failed  to  testify  to  such  a 
circumstance,  and  the  physicians  failed  to  establish  it,  ex- 
cept as  an  inference  from  the  condition  in  which  they 
found  the  patient,  and  it  was  error  to  permit  the  question 
to  be  answered :  8  Ency.  PI.  &  Pr.  757  ;  State  v.  Anderson, 
10  Or.  448 ;  Bomgardner  v.  Andrews,  55  Iowa,  638  (8  N.  W. 
481);  Guetig  v.  State,  66  Ind.  94  (32  Am.  Rep.  99);  Quinn 
V.  Higgins,  63  Wis.  664  (24  N.  W.  482,  53  Am.  Rep.  305); 
Reber  v.  Herring,  115  Pa.  599  (8  Atl.  830);  Rowe  v.  Such, 
134  Cal.  577  (66  Pac.  862,  67  Pac.  760);  Fuller  v.  City  of 
Jackson,  92  Mich.  197  (52  N.  W.  1075). 

Further  errors  have  been  assigned,  but,  as  the  case  must 
go  back  because  of  those  referred  to,  it  is  deemed  unnec- 
essary that  we  should  consider  them  now,  as  the  same 
questions  are  not  likely  to  arise  again.  The  cause  will  be 
reversed,  and  remanded  for  such  further  proceedings  as 
may  be  proper,  not  inconsistent  with  this  opinion. 

Revbrsbd. 


May,  1903.]  Belknap  v.  Whitmire.  75 

Decided  25  May,  1908. 

BELKNAP   i\  WHITKIBE. 

[72Pac.589.] 

Parent  and  Child— Contract  of  Latter  for  Necessaries. 

1.  Children  are  liable  for  necessaries  furnished  to  an  Indlg^ent  parent  at  their 
special  request  Just  as  they  are  liable  on  any  other  contracts,  they  may  make, 
though  they  may  not  be  liable  for  necessaries  furnlMhed  without  a  request,  as  at 
common  law  there  was  no  legal  obligation  on  a  child  to  support  Its  parent. 

Statutory  Liability  of  Child  to  Support  Parknt. 

2.  The  statutory  method  of  enforcing  the  liability  of  a  child  for  the  support 
of  Its  indigent  parent  is  exclusive,  and  where  such  claims  are  made  under  the 
statute  the  child  can  be  held  liable  only  in  the  manner  there  provided. 

Effect  of  Joint  General  Demurrer. 

3.  A  Joint  general  demurrer  by  several  parties  for  Insufllclency  should  be  over^ 
ruled  if  the  pleading  is  good  against  any  one  of  them. 

From  Grant:  Morton  D.  Clifford,  Judge. 

This  is  an  action  by  V.  C.  Belknap  against  Thomas  and 
Frances  Whitmire  to  recover  for  professional  services 
alleged  to  have  been  rendered  by  plaintiff,  and  for  goods, 
wares,  and  merchandise  alleged  to  have  been  sold  and  de- 
livered b}^  his  assignors,  to  defendants  and  their  mother. 
The  facts,  as  appear  from  the  complaint,  are  that  the  de- 
fendants are  brother  and  sister,  the  latter  a  minor  of  the 
age  of  seventeen  years ;  that  their  father  died  in  July,  1890 ; 
that  thereafter,  until  the  death  of  the  mother,  in  March, 
1901,  she  and  the  defendants  continued  to  live  together  as 
one  family ;  that  the  mother  was  during  all  the  time  with- 
out property  or  means  of  support,  and,  by  reason  of  con- 
tinuous bodily  infirmity,  was  unable  to  work  and  support 
herself  or  her  children,  but  the  defendants  were  and  now 
are  equal  owners  of  property  of  the  value  of  $1,600,  and 
by  reason  thereof  were  and  now  are  of  sufficient  financial 
ability  to  furnish  and  pay  for  necessaries  for  the  support 
of  themselves  and  their  indigent  mother;  that  between 
sundry  dates  after  the  death  of  the  father,  and  prior  to 
the  death  af  the  mother,  the  plaintiff  and  his  assignors 
rendered  professional  services,  and  furnished  drugs,  medi- 
cines, and  other  goods,  wares,  and  merchandise,  to  the 


76  Belknap  v.  Whitmire.  [43  Or. 

defendants  and  their  mother,  the  cost  of  which  remains 
unpaid  in  part.  The  gist  of  the  allegations  of  the  several 
causes  of  action  is  substantially  the  same,  and  it  will  be 
sufficient  for  the  purposes  of  this  case  to  quote  those  of 
the  plaintiff,  which  are  as  follows : 

"  Plaintiff  alleges  that  on  and  between  the  14th  day  of 
March,  1896,  and  the  2d  day  of  March,  1901,  both  dates 
inclusive,  in  Grant  County,  State  of  Oregon,  the  said  de- 
fendants, and  each  thereof,  became  indebted  to  the  plain- 
tiff in  the  sum  of  $1,117  for  medical  and  professional 
services  rendered,  and  medicines  and  drugs  furnished,  as 
necessaries,  to  the  said  defendants,  and  each  thereof,  and 
to  their  poor,  indigent,  and  invalid  mother,  F.  A.  Whit- 
mire, while  living  together  as  aforesaid,  at  the  special  in- 
stance and  request  of  defendants,  and  each  thereof,  and 
of  the  said  F.  A.  Whitmire,  and  that  for  convenience  only, 
and  with  the  knowledge  and  consent  of  defendants,  and 
each  thereof,  the  account  therefor  was  kept  in  the  name 
of  F.  A.  Whitmire,  and  that  said  defendants,  and  each 
thereof,  then  and  there  promised  and  agreed  to  pay  the 
same ;  that  the  said  medical  and  professional  services  ren- 
dered, and  medicines  and  drugs  furnished,  to  defendants 
and  their  mother  by  plaintiff  as  aforesaid,  were  and  are 
necessaries  suitable  to  the  station  and  condition  in  life  of 
the  said  defendants,  and  each  thereof,  and  of  their  said 
mother,  and  the  price  and  value  charged  therefor  was  and  is 
just  and  reasonable ;  that  the  said  account  of  $1,117  has  not 
been  paid,  nor  any  part  thereof,  except  the  sum  of  $27.50 
paid  on  the  5th  day  of  October,  1896,  and  the  further  sum 
of  $219.80  paid  on  the  1st  day  of  March,  1901,  and  there 
is  now  due  and  owing  plaintiff  from  defendants,  and  each 
thereof,  on  said  account,  the  sum  of  $869.70,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  the  2d 
day  of  March,  1901." 

A  demurrer  to  the  complaint,  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  was  sustained. 
The  plaintiff  refused  to  plead  further,  and  a  judgment  was 
rendered  against  him  for  costs  and  disbursements,  from 
which  he  appeals.  Reversed. 
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For  appellant  there  was  a  brief  over  the  name  of  Cat- 
tanach  &  Wood, 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  Victor  G.  Cozad. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion. 

1.  Although  the  complaint  alleges  that  the  professional 
services  rendered  by  the  plaintiff,  and  the  goods,  wares, 
and  merchandise  furnished  by  his  assignors,  were  neces- 
saries suitable  to  the  station  and  condition  in  life  of  the 
defendants  and  their  mother,  the  action  cannot  be  regarded 
as  one  brought  for  necessaries  furnished  to  and  upon  the 
contract  of  a  minor.  If  they  are  liable  on  such  a  contract, 
they  must  be  sued  separately  for  the  value  of  the  neces- 
saries furnished  to  each,  instead  of  which  the  action  is 
brought  against  them  jointly  to  recover  for  services  ren- 
dered, and  goods,  wares,  and  merchandise  furnished,  to 
them  and  their  mother.  The  argument  of  defendants' 
counsel  is  confined  chiefly  to  a  discussion  of  the  question 
as  to  when  and  under  what  circumstances  children  may 
be  charged  with  the  support  of  their  indigent  parents,  and 
whether  they  can  be  held  liable  on  a  promise  to  pay  for 
past  support  and  maintenance  voluntarily  furnished  by 
third  persons.  The  complaint,  however,  alleges  that  the 
plaintiff's  professional  services  were  rendered,  and  the 
goods,  wares,  and  merchandise  furnished,  by  his  assignors 
to  the  defendants  and  their  mother,  "at  the  special  instance 
and  request  of  defendants,  and  each  thereof,"  and  that  they 
"then  and  there  promised  and  agreed  to  pay  the  same." 
Whatever  the  liability  of  a  child  may  be  under  other  cir- 
cumstances, there  can  be  no  question  but  that  he  may  be 
charged  for  goods,  wares,  and  merchandise  furnished  a 
parent  at  his  special  instance  and  request,  as  upon  any 
other  contract  made  by  him  :  Lebanon  v.  Griffin,  45  N.  H. 
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558  ;  Becker  v.  Q-ihson^  70  Ind.  239.  At  common  law  there 
is  no  legal  obligation  resting  on  a  child  to  support  his  par- 
ent, however  strong  the  moral  duty  may  be :  Schouler, 
Dom.  Rel.  (5  ed.),  §  265 ;  Gray,  Adm'x  v.  Spalding^  58  N.  H. 
345.  Hence  the  law  does  not  infer  a  promise  by  him  to 
pay  for  necessaries  furnished  to  an  indigent  parent:  Ed- 
wards and  Wife  v.  Davis^  16  Johns.  *281 ;  Lebanon  v.  Grif- 
fin,A5  N.  H.  558  ;  Becker  v.  Oihaon,  70  Ind.  239 ;  Stotve  v. 
Stone,  32  Conn.  142.  But  when  the  support  is  furnished 
at  his  request,  he  becomes  bound  therefor,  the  same  as 
upon  any  other  contract. 

2.  In  this  and  in  manv  other  states  children  are  made 
liable  by  statute  for  the  support  and  maintenance  of  their 
parents,  when  poor  and  unable  to  maintain  themselves : 
B.  &  C.  Comp.  §§  2654, 5254.  The  statutory  procedure  pro- 
vided for  enforcing  the  duty  thus  enjoined  is  exclusive, 
and  the  child  can  be  held  liable  only  in  the  manner  pro- 
vided. The  statute  does  not  authorize  a  volunteer  who 
has  afforded  relief  to  an  indigent  party  to  maintain  an 
action  therefor  against  a  child  of  such  party  as  upon  an 
implied  contract  arising  merely  from  the  moral  duty  which 
the  child  owes  to  support  the  parent:  Oray,  Adm^z  v. 
Spalding,  58  N.  H.  345 ;  Edwards  and  Wife  v.  Davis,  16 
Johns.  *281 ;  Dawson  v.  Dawson,  12  Iowa,  512 ;  Condon  v. 
Pomeroy 'Grace,  73  Conn.  607  (48  Atl.  756, 53  L.  R.  A.  696). 
And  it  has  even  been  held  that  the  statutory  liability  is 
not  a  sufficient  legal  consideration  to  support  a  promise 
to  pay  for  past  expenditures  made  by  a  third  person  for 
such  purpose :  Nine  v.  Starr,  8  Or.  49 ;  Cook  v.  Bradley, 
7  Conn.  57  (18  Am.  Dec.  79);  Dawson  v.  Dawson,  12  Iowa 
512 ;  Mills  v.  Wyman,  3  Pick.  207 ;  Loomis  v.  Newhall,  15 
Pick.  159;  Trimble  v.  Rudy  (Ky.),  53  L.  R.  A.  353,  note. 
Whatever  the  rule  may  be  upon  this  last  point,  the  com- 
plaint herein  is  sufficient,  because  it  alleges  that  the  sup- 
port and  maintenance  was  furnished  at  the  special  in- 


Jau.  1903.]  State  v,  Durphy.  79 

stance  and  request  of  the  defendants,  and  each  of  them. 
It  therefore  states  a  good  cause  of  action  upon  contract 
against  the  defendant  Thomas  Whitraire,  even  if  the  other 
defendant,  who  was  a  minor,  may  for  that  reason  avoid 
her  contract:  Hamm  v.  Basche,  22  Or.  513  (30  Pac.  501); 
Tillamook  Dairy  Ass^n  v.  Schermerhorn,  31  Or.  308  (51  Pac. 
438). 

3.  The  demurrer,  being  joint,  should  have  been  over- 
ruled :  Boyd  v.  Mutual  Fire  Assoc.  (Wis.),  90  N.  W.  1087, 
1093;  Hirshfdd  v.  Weill,  121  Cal.  13  (53  Pac.  402). 

The  judgment  of  the  court  below  is  reversed,  and  the 

cause  remanded  for  such  further  proceedings  as  may  be 

proper,  not  inconsistent  with  this  opinion. 

Revbksed. 

Decided  12  January,  1903. 

STATE  t'.  DX7BPHT. 

[71  Pac.  eS.] 

Polygamy— Alleging  Marriage  Relation  as  Existing. 

1.  Under  B.  &  C.Comp.  I  1918,  providing  that  if  any  person  having  a  former 
husband  or  wife  living  shall  marry  another  person,  or  live  and  cohabit  with 
another  person  as  husband  or  wife,  such  person  shall  be  deemed  guilty  of  polyg- 
amy, an  information  for  that  offense  must  show  that  the  former  spouse  was  still 
living  and  at  the  time  stated  still  was  spouse  to  the  person  charged. 

Information  for  Polygamy— Duplicity. 

2.  An  information  for  polygamy,  under  B.  &  C.  Gomp.  I  1918,  charging  that  the 
accused,  having  a  wife,  feloniously  married  another  woman  in  Illinois,  and  there- 
after feloniously  cohabited  with  her  in  Oregon,  does  not  chaise  two  crimes,— the 
second  marriage  and  cohabitation,— for  a  marriage  in  another  state  would  not  be 
an  offense  against  the  laws  of  Oregon. 

CONSTRUCTION  OF  INFORMATION  FOR  POLYGAMY. 

3.  An  information  charging  that  a  stated  person  married  a  woman  in  Massa- 
chusetts, **and,  while  she  was  still  his  wife,"  feloniously  married  another  woman 
in  the  State  of  Illinois,  and  subsequently  cohabited  with  the  latter  in  Oregon, 
does  not  charge  the  crime  of  polygamy  in  Or^on,  inasmuch  as  the  phrase,  "and 
while  she  was  still  his  wife,"  refers  to  the  time  of  marriage,  and  not  to  the  cohat)- 
itation  in  Oregon :  State  v.  Abrams^  11  Or.  100,  distinguished. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Judge. 

The  defendant,  Bradley  F.  Durphy,  was  convicted  of  the 
crime  of  polygamy  upon  an  information,  the  charging 
part  of  which  is  as  follows : 
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"The  said  Bradley  F.  Durphy,  on  the  15th  day  of  March, 
A.  D.  1874,  in  the  County  of  Plymouth,  State  of  Massa- 
chusetts, did  marry  one  S.  S.  Bosworth,  and  her  the  said 
S.  S.  Bosworth  then  had  for  his  wife,  and  the  said  Brad- 
ley F.  Durphy,  being  so  married  as  aforesaid  to  the  said 
S.  S.  Bosworth,  afterwards  and  during  the  life  of  S.  S.  Bos- 
worth, and  while  she  was  still  his  wife,  did  on  the  20th 
day  of  July,  A.  D.  1887,  unlawfully  and  feloniously  marry 
one  Margaret  Ryan,  in  the  County  of  Cook,  in  the  State 
of  Illinois,  and  thereafter  he,  the  said  Bradley  F.  Durphy, 
moved  with  the  said  Margaret  Ryan  to  the  City  of  Port- 
land, County  of  Multnomah,  State  of  Oregon,  and  did  in 
said  City  of  Portland,  County  of  Multnomah,  State  of  Ore- 
gon, on  the  15th  day  of  August,  A.  D.  1898,  and  for  a  long 
time  prior  thereto,  then  and  there  being,  then  and  there 
unlawfully  and  feloniously  live  and  cohabit  with  her  the 
said  Margaret  Ryan  as  his  wife,  the  said  S.  S.  Bosworth 
being  then  alive ;"  and  from  the  judgment  which  followed 
he  appeals.  Revbrsbd. 

For  appellant  there  was  a  brief  over  the  names  of  Cicero 
M.  Idleman,  Franklin  P.  Maya,  and  Robert  W.  Galloway, 
with  an  oral  argument  by  Mr.  IdUman  and  Mr,  Mays. 

For  the  state  there  was  a  brief  and  an  oral  argument  by 
Mr.  Geo.  E.  Chamberlain,  District  Attorney,  and  Mr.  George 
H.  Durham. 

Mr.  Justice  Wolvbrton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

1.  At  the  trial  of  the  cause  there  was  an  objection  inter- 
posed on  the  part  of  the  defendant  to  the  introduction  of 
evidence  by  the  prosecution  upon  two  grounds:  (1)  That 
the  information  charges  two  crimes;  and  (2)  that  it  does 
not  charge  any  crime, —  which  was  overruled,  and  at  the 
conclusion  thereof  the  court  was  requested  to  direct  the 
jury  to  return  a  verdict  of  not  guilty,  but  without  success, 
and  error  is  predicated  upon  the  action  of  the  court  in  these 
particulars.  By  these  proceedings  the  sufficiency  of  the 
information  is  challenged,  and  we  will  direct  our  inquiry 
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to  the  single  question  as  to  whether  a  crime  is  charged 
therein,  as  it  is,  in  the  view  we  have  taken  of  the  matter, 
decisive  of  the  case.  The  strong  insistence  of  the  defend- 
ant is  that  the  information  is  deficient  in  that  it  is  not 
alleged  that  at  the  time  the  defendant  is  said  to  have  lived 
and  cohabited  with  Margaret  Ryan,  in  Multnomah  County, 
State  of  Oregon,  the  said  S.  S.  Bosworth  was  then  his  wife. 
The  state  conceding  the  information  to  be  in  artistically 
drawn,  contends  that  a  portion  of  it  should  be  stricken  out 
as  surplusage,  namely,  the  words  and  figures,  **did  on  the 
20th  day  of  July,  A,  D.  1887,  unlawfully  and  feloniously 
marry  one  Margaret  Ryan,  in  the  County  of  Cook,  in  the 
State  of  Illinois,  and  thereafter  he,  the  said  Bradley  F. 
Durphy,  moved  with  the  said  Margaret  Ryan  to  the  City 
of  Portland,  State  of  Oregon,  and";  and  that  what  remains 
would  be  all  that  is  essential  to  state  a  crime.  The  infor- 
mation would  then  read,  after  stating  defendant's  mar- 
riage with  Bosworth,  as  follows :  "And  the  said  Bradley 
F.  Durphy,  being  so  married  as  aforesaid  to  the  said  S.  S. 
Bosworth,  afterwards  and  during  the  life  of  the  said  S.  S. 
Bosworth,  and  while  she  was  still  his  wife,  did  in  said  City 
of  Portland,  County  of  Multnomah,  State  of  Oregon,  on  the 
15th  day  of  August,  A.  D.  1898,  and  for  a  long  time  prior 
thereto,  then  and  there  being,  then  and  there  unlawfully 
and  feloniously  live  and  cohabit  with  her,  the  said  Margaret 
Ryan,  as  his  wife,  the  said  S.  S.  Bosworth  being  then  living, 
contrary  to  the  statute,*'  etc.  Any  person  having  a  former 
husband  or  wife  living  who  shall  marry  another  person,  or 
live  and  cohabit  with  another  person  as  husband  or  wife, 
is  deemed  guilty  of  polygamy :  B.  &  C.  Comp.  §  1918.  It 
is  indispensable  under  the  statute  to  show  that  the  former 
husband  or  wife,  as  the  case  may  be,  is  not  only  living,  but 
is  still,  or  was  at  the  alleged  time  of  the  commission  of  the 
offense,  the  husband  or  wife  of  the  accused,  for  it  may  have 

45  Or,—€, 
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transpired  that  the  parties  were  in  the  meantime  lawfully 
divorced,  and  the  fact  should  so  appear  in  the  informa- 
tion: State  V.  McCrum,  38  Minn.  154  (36  N.  W.  102). 

2.  Now,  to  analyze  the  information,  it  is  manifest  that 
the  pleader  did  not  intend  to  charge  a  crime  by  alleging 
that  the  defendant  did  unlawfully  and  feloniously  marry 
Margaret  Ryan  in  the  State  of  Illinois,  because  the  act 
would  not  be  an  offense  against  this  commonwealth,  but 
that  the  gravamen  of  the  information  is  contained  in  the 
allegation  that  he  lived  and  cohabited  with  Margaret  Ryan, 
in  Multnomah  County,  State  of  Oregon,  and  hence  the  in- 
formation does  not  charge  the  commission  of  two  offenses. 
The  former  allegation  was  meant  no  doubt  as  an  induce- 
ment to  the  latter,  by  showing  the  second  marriage  of  the 
defendant,  and  to  whom,  namely,  Margaret  Ryan,  the  lat- 
ter making  reference  to  her  as**the  said  Margaret  Ryan." 
The  words,  "and  while  she  (S.  S.  Bosworth)  was  still  his 
wife,"  relate,  and  were  so  intended  by  the  pleader,  to  the 
time  of  the  defendant's  marriage  to  Margaret  Ryan,  in  the 
State  of  Illinois,  and  not  to  the  time  of  his  living  with  her 
in  said  County  of  Multnomah.  So  that,  if  the  inducement 
is  to  be  eliminated,  these  words  must  go  with  it,  and  the 
information  would  then  be  undoubtedly  bad.  It  would  be 
unwarrantable,  it  seems  to  us,  to  thus  change  the  relation 
of  a  clause  of  the  information,  thereby  giving  it  an  entirely 
different  signification  ;  or,  rather,  to  so  transpose  the  clause 
with  reference  to  the  context  as  to  make  it  apply  to  the 
gravamen  of  the  offense,  when  in  its'natural  position,  and 
as  designed  by  the  pleader,  it  could  have  no  such  rele- 
vancy. Such  a  rule  would  be  promotive  of  irregularity, 
and  perhaps  injustice,  as  it  might  be  misleading  as  to  the 
specific  crime  charged,  and  the  defendant  be  left  without 
adequate  preparation  for  his  defense.  Hence  we  are  im- 
pelled to  hold  that  the  information  does  not  charge  the 
crime  of  polygamy  under  the  statute.   We  have  examined 
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the  case  of  State  v.  Abrama,  11  Or.  169  (8  Pac.  327),  and 
others  cited  by  the  state,  but  they  do  not  reach  the  vice 
attending  the  present  information. 

The  judgment  of  the  trial  court  will,  therefore,  be  re- 
versed, and  the  cause  remanded  for  such  other  proceedings 
as  may  seem  proper,  not  inconsistent  with  this  opinion. 

Reversed. 

Decided  2  June,  1903. 

HOBSEMAK  v.  HOBSEMAN.  -^-^3 

[72  Pac.  696.]  ^    158 

Public  Landh^Aobeembmt  to  Convey  Moxrstead. 

1.  A  contract  to  convey  the  land  tbat  he  has  entered  under  the  laws  of  the 
United  States  made  by  a  homestead  claimant  before  the  issuance  of  a  patent  is 
void  and  unenforceable  in  the  courts,  since  it  is  a  violation  of  the  public  policy  of 
the  national  government,  as  indicated  by  Sections  2290  and  2291  of  the  Uev.  Stat. 
n.  S.,  which  require  that  lauds  entered  as  homesteads  must  be  for  the  purpose  of 
actual  settlement  by  the  claimants,  and  that  the  patent  shall  issue  only  on  the 
affidavit  of  the  entrymen  that  no  part  of  the  land  has  been  alienated. 

Severability  of  Contract  — Specific  Performance. 

2.  A  contract  to  convey  for  a  fixed  total  sum  certain  specified  real  and  chattel 
property,  t<^ether  with  the  land  covered  by  a  homestead  entry  on  which  final 
proof  had  not  been  made,  is  an  entire  indivisible  contract,  and  enforceable  only 
as  a  whole. 

Enforcement  of  Partly  Void  Contract  — Equity. 
8.  Equity  will  nut  undertake  to  aid  either  party  to  a  void  contract  in  any  way, 
but  will  leave  them  Just  where  they  have  placed  themselves. 

Restoring  Parties  to  Their  Original  Positions. 

4.  In  enforcing  the  rule  that  parlies  to  contracts  against  public  policy  shall  be 
left  where  equity  finds  them  it  is  sometimes  necessary  to  enter  a  Judgment  against 
one  of  the  parties  for  the  value  of  property  received  from  the  other  during  the 
litigation,  and  equity  will  use  appropriate  means  and  orders  to  restore  all  the 
parties  to  their  original  positions  before  dismissing  them. 

From  Umatilla:    W.  R.  Ellis,  Judge. 

This  is  a  suit  by  J.  A.  Horseman  and  Eugene  Corley 
against  Chas.  H.  Horseman.  The  complaint  sets  up  the 
execution  on  February  17, 1898,  by  plaintiffs  to  defendant, 
of  tw.o  promissory  notes,  for  $1,000  and  $2,250,  respect- 
ively, payable  one  and  two  years  after  the  date  thereof, 
with  interest  at  10  per  cent  per  annum,  said  notes  being 
given  for  the  balance  of  the  purchase  price  of  defendant's 
interest  in  all  the  horses,  cattle,  and  real  property  then 


84  Horseman  v.  Horseman.  [43  Or. 

owned  by  the  firm  of  Horseman  Brothers,  composed  of  the 
plaintiff,  J.  A.  Horseman,  and  the  defendant,  Charles  H. 
Horseman ;  that  defendant  delivered  to  plaintiffs  all  his 
interest  in  such  personal  property,  and  conveyed  to  them 
all  his  interest  in  the  real  property,  except  two  quarter 
sections,  namely,  the  southwest  quarter  of  section  19,  and 
the  northwest  quarter  of  section  30,  township  3  south, 
range  30  east,  Willamette  Meridian ;  that,  to  secure  the 
payment  of  said  promissory  notes,  the  plaintiffs  at  the 
same  time  executed  and  delivered  to  defendant  a  chattel 
mortgage  upon  213  head  of  stock  cattle,  and  also  mortgages 
upon  all  of  the  deeded  lands  theretofore  belonging  to  the 
firm ;  that  thereafter  it  was  agreed  by  and  between  the 
plaintiffs  and  defendant  that  if  at  any  time  the  plaintiffs 
could  sell  any  of  the  cattle  covered  by  the  chattel  mortgage, 
and  thereby  raise  sufficient  funds,  the  defendant  would 
accept  the  amount  due  on  such  notes,  with  accrued  interest 
to  the  date  of  payment,  surrender  the  same,  and  cancel 
the  mortgages,  and  that  for  such  purpose  the  plaintiffs 
were  authorized  to  dispose  of  any  and  all  of  said  cattle ; 
that  thereafter  the  plaintiffs  sold  sufficient  of  such  cattle, 
together  with  other  cattle  belonging  to  them  individually, 
to  realize  enough  money  to  pay  said  notes,  and  on  the 
seventeenth  day  of  May,  1898,  tendered  to  the  defendant 
the  full  amount  thereof,  with  interest  accrued  to  that  date, 
which  defendant  refused  to  accept,  and  did  then  and  does 
now  refuse  to  surrender  said  notes  or  cancel  the  mortgages, 
or  to  convey  to  plaintiffs  the  said  two  quarter  sections  of 
land  above  described,  although  demanded  so  to  do.  The 
prayer  is  for  a  decree  requiring  a  surrender  of  the  notes 
and  the  cancellation  of  said  mortgages  upon  payment  of 
the  principal  sum  due  thereon  and  interest  to  May  17, 
1898,  and  the  execution  and  delivery  by  defendant  to  plain- 
tiffs of  a  proper  conveyance  of  the  said  two  quarter  sec- 
tions of  land,  and  for  general  relief.    The  answer  admits 
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the  execution  of  the  notes  and  mortgages,  but  denies  that 
defendant  sold  or  agreed  to  convey  the  southwest  quarter 
of  section  19,  or  the  northwest  quarter  of  section  30,  and 
prays  damages  for  the  alleged  conversion  of  some  horses, 
which  it  avers  were  excepted  from  the  sale.  The  trial 
court's  findings  of  fact  conformed  closely  to  the  allegations 
of  the  complaint,  in  addition  to  which  it  found  that  by  its 
order  of  October  23,  1899,  the  clerk  of  the  court  was  ap- 
pointed receiver  to  take  charge  of  the  money,  notes,  and 
mortgages  mentioned  in  the  complaint ;  that  there  are  in 
his  custody  $2,635.40,  the  note  for  $2,250,  and  the  mort- 
gages ;  that,  of  the  sum  of  $2,700  originally  deposited  in 
the  First  National  Bank  of  Pendleton,  and  delivered  by  it 
to  the  clerk,  $2,271.25  are  the  proceeds  of  the  sale  of  the 
cattle  described  in  the  chattel  mortgage.  It  thereupon  de- 
creed a  dismissal  of  the  suit,  without  prejudice;  that  the 
clerk  indorse  upon  the  said  note  of  $2,250  the  sum  of 
$2,271.25,  and  thereupon  deliver  said  sum  and  the  notes, 
and  mortgages  made  to  secure  the  same,  to  the  defendant. 
From  this  decree  the  plaintiffs  appeal.  Modified. 

For  appellants  there  was  an  oral  argument  by  Mr.  Thos. 
G.  Hailey,  with  a  brief  over  the  names  of  T,  G.  Hailey 
and  John  J.  BaUeray,  to  this  effect : 

1.  A  contract  made  by  a  homestead  claimant  after  entry 
and  after  the  required  residence  thereon,  to  convey  his 
homestead  after  final  proof,  is  valid :  Rev.  Stat.  U.  S.  §  2291; 
Knight  v.  Leary,  54  Wis.  459  (11  N.  W.  600, 605);  Townsend 
V.  Fenion,  30  Minn.  528  (16  N.  W.  421). 

2.  The  word  "alienate"  has  a  technical  legal  meaning, 
and  any  transfer  of  real  estate  short  of  a  conveyance  of  the 
title  is  not  alienation  :  2  Am.  &  Eng.  Ency.  (2  ed.),  p.  61, 
note  ;  Gould  v.  Head,  41  Fed.  245 ;  Hammel  v.  Queen's  Ins. 
Co.  54  Wis.  72  (11  N.  W.  349,  72  Am.  Rep.  1) ;  Union  Ins. 
Co.  V.  Barwick,  36  Neb.  223  (54  N.  W.  519,  521). 
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3.  A  timber-culture  claimant  may  contract  before  final 
proof  to  sell  his  claim :  Adams  v.  Church,  37  Or.  355  (61 
Pac.  639). 

4.  It  is  not  generally  necessary  that  the  vendor  be  able 
to  furnish  a  good  title  at  the  time  of  the  contract  if  he 
be  able  to  do  so  at  the  time  of  the  suit :  Dodson  v.  HayeSy 
29  W.  Va.  577  (2  S.  E.  424) ;  McKinney  v.  Jows,  55  Wis.  39 
(12  N.  W.  381);  Amett  v.  Smith,  11  N.  D.  55 (88  N.  W.  1041). 

For  respondent  there  was  an  oral  argument  by  Mr.  A.  D. 
Stillman  and  Mr.  W.  M.  PiercCy  with  a  brief  to  this  effect : 

In  February,  1898,  the  defendant  was  holding  as  entry- 
man  160  acres  under  the  homestead  laws  (Rev.  Stat. U.S. 
§§  2290,  2291)  of  the  United  States.  He  had  not  even 
attempted  to  make  final  proof.  There  is  no  evidence  that 
he  had  resided  upon  it  the  requisite  length  of  time  or 
made  the  required  improvements.  A  contract  made  at 
that  time  to  execute  a  conveyance  of  the  land  homesteaded 
would  be  null  and  void  as  against  public  policy :  Clark 
V.  Bayley,  5  Or.  343 ;  Warren,  v.  Van  Brunt,  19  Wall.  646 ; 
Robinson  v.  Jones,  31  Neb.  20 (47  N.  W.  480);  Oaks  v.  Heaton, 
44  Iowa,  116 ;  Marshall  v.  Combs,  48  Ark.  362  (3  S.  W.  188); 
Mellison  v.  Allen,  30  Kan.  382 ;  Anderson  v.  Carkins,  135 
U.  S.  483  (10  Sup.  Ct.  905);  Damrell  v.  Mayer,  40  Gal.  166  ; 
Huston  V.  Walker,  47  Cal.  484. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

It  is  established  by  the  evidence  adduced  that  on  and 
prior  to  the  sixteenth  day  of  February,  1898,  the  plaintiff 
J.  A.  Horseman  and  the  defendant  Charles  H.  Horseman 
were  partners,  engaged  in  the  stock  business,  under  the 
firm  name  of  Horseman  Bros.;  that  the  firm  owned  a  large 
number  of  horses  and  cattle,  and  was  in  possession  and 
occupancy  of  a  large  tract  of  land  used  in  connection  with 
the  business,  and  on  that  date  the  defendant  agreed,  for 
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the  consideration  of  $4,250,  to  sell,  transfer,  and  convey 
all  his  interest  in  the  partnership  property,  including 
stocks  and  lands,  to  the  plaintiffs;  that  G.  L.  Horseman 
acted  as  the  agent  of  plaintiffs  in  making  the  agreement, 
and  to  bind  the  bargain  he  paid  defendant  |40,  and  took 
his  receipt  therefor,  as  follows : 

''Pendleton,  Oregon,  Feb.  16,  1898. 
Rec'd  of  G.  L.  Horseman  forty  dollars  ($40  *^/ioo)  as  part 
payment  on  the  property  of  the  interest  of  C.  H.  Horseman 
in  the  Horseman  Bros,  estate  of  which  I,  G.  L.  Horseman, 
agree  to  pay  $4,250  ^/loo  for  after  the  money  that  is  all 
ready  on  hands  is  divided  i  and  i. 

C.  H.  Horseman.*' 

It  is  also  established  that  on  the  next  day  Charles  H. 
Horseman  executed  to  plaintiffs  a  deed  to  certain  lands  that 
stood  in  his  name  individually,  but  were  in  reality  part- 
nership property,  and  the  plaintiffs  executed  and  deliv- 
ered to  him  the  notes  and  mortgages  mentioned  in  the 
complaint,  $1,000  of  the  agreed  consideration  being  paid 
in  cash  before  the  exchange  of  such  instruments ;  that  it 
was  agreed  on  the  day  the  receipt  was  given  that  the  de- 
ferred payments  were  to  be  made  on  or  before  one  and 
two  years  after  date,  to  suit  the  convenience  of  the  pur- 
chasers, but  that  G.  L.  Horseman,  the  agent,  omitted  to 
state  this  condition  to  his  attorney,  and  the  notes  were 
drawn  payable  one  and  two  years,  respectively ;  that  on 
the  17th,  and  prior  to  the  exchange  of  the  papers,  the 
mistake  was  discovered,  and  that  it  was  then  mutually 
agreed  that  the  makers  should  be  permitted  to  discharge 
such  notes  at  any  time  the  cattle  covered  by  the  chattel 
mortgage  could  be  sold  to  realize  the  funds,  by  paying  the 
principal  and  interest  accrued  to  that  time,  and  for  that 
purpose  defendant  authorized  the  plaintiffs  to  dispose  of 
the  cattle.  As  to  this  latter  agreement  the  parties  are  not 
in  accord,  the  defendant  denying  it  in  toio,  but  G.  L.  Horse- 
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man  testifies  positively  in  affirmation  of  it,  and  the  de- 
fendant undeniably  assented  to  the  sale  of  the  cattle  cov- 
ered by  the  mortgage,  so  that  money  could  be  realized 
upon  them  ;  and  we  are  firmly  of  the  opinion  that  such  an 
agreement  was  entered  into  with  reference  to  the  sale  of 
the  stock  and  discharge  of  the  notes,  as  stated. 

It  is  further  shown  that  the  cattle,  or  a  part  of  them  at 
least,  were  sold  on  and  prior  to  the  seventeenth  of  May, 
the  proceeds  of  which,  together  with  11,160  realized  from 
other  cattle  belonging  to  plaintiff  Corley  individually, 
were  sufficient  to  pay  the  notes  and  accumulated  interest 
to  that  date.  But  when  G.  L.  Horseman,  acting  as  the  agent 
of  plaintiffs,  indicated  their  readiness  to  pay,  the  defend- 
ant refused  to  accept  the  principal  and  interest  to  that 
time,  or  to  surrender  the  notes,  until  the  face  thereof,  with 
interest  to  the  dates  of  their  maturity,  was  fully  paid.  G.  L. 
Horseman  testifies  that  he  made  a  tender  of  the  amount  due 
according  to  his  understanding  in  full  payment,  but  on  con- 
dition that  the  defendant  execute  and  deliver  to  the  plain- 
tiffs a  deed  to  his  homestead,  consisting  of  the  northwest 
quarter  of  section  30,  and  the  def  enda  n  t  adm  its  that  a  tender 
was  made  to  Mr.  Wade,  his  agent,  but  declined  by  his  di- 
rection, his  instructions  being  to  accept  nothing  less  than 
the  face  of  the  notes  in  payment  thereof.  Mr.  Wade,  the 
cashier  of  the  First  National  Bank  of  Pendleton,  testifies 
that  the  defendant  left  the  notes  with  the  bank  ;  that  a  few 
months  afterward  G.  L.  Horseman,  representing  the  plain- 
tiffs, and  the  defendant  came  into  the  bank,  the  former 
saying  he  wanted  to  pay  the  notes ;  that  a  dispute  arose 
between  them  relative  to  the  interest,  the  defendant  in- 
sisting upon  the  full  amount  according  to  the  tenor  of  the 
notes,  although  they  were  not  then  due.  He  further  says, 
employing  the  language  of  the  witness :  **  I  counseled  with 
them  some,  and  they  finally  agreed  that,  until  they  could 
settle  it  otherwise,  that  they  would  leave  this  certain  sum 
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of  money,  the  face  of  these  two  notes  and  interest  for  the 
full  time,  in  my  hands  in  escrow  to  take  up  these  notes  as 
they  came  due.  One  of  these  notes  afterwards  came  due, 
and  I  paid  to  Charles  Horseman  the  amount  of  the  money 
and  gave  the  note  to  George  Horseman,  and  took  Charles 
Horseman's  receipt  for  the  money.  The  rest  of  the  money 
was  afterwards  turned  over  to  the  county  clerk  on  order 
of  the  court."  Then  being  asked,  *'Mr.  Wade,  what  in- 
struction did  you  get  from  George  at  the  time  he  left  the 
amount  of  money  in  there,  as  you  say,  to  pay  the  full 
amount  of  the  note  according  to  tenor  ?"  he  answered  as 
follows :  *'He  told  me  the  understanding  was  between  the 
two  I  was  not  to  turn  the  money  over  to  Charlie  Horseman 
until  they  came  due,  unless  otherwise  instructed.  I  was 
to  hold  them  until  that  time,  and  was  not  to  pay  any  of  it 
until  it  came  due,  and,  if  they  agreed  on  a  compromise  of 
any  kind,  they  would  let  me  know." 

The  principal  dispute  in  the  evidence  is  whether  the 
homestead  of  the  defendant  and  another  tract  of  land,  be- 
ing the  said  southwest  quarter  of  section  19,  upon  which 
defendant  had  filed  a  timber  culture  claim,  were  included 
in  the  transaction  of  February  16,  1898.  The  property 
involved  is  the  defendant's  interest  in  the  "Horseman 
Bros.  Estate,"  whatever  that  may  be.  In  1890,  during  the 
early  existence  of  the  co-partnership,  the  defendant  pur- 
chased, with  partnership  assets,  of  one  J.  L.  Hull  his  pre- 
emption claim,  taking  a  deed  therefor  in  his  own  name, 
also  certain  rights  not  clearly  defined  in  the  two  quarter 
sections  of  land,  which  defendant  afterward  entered,  one 
as  a  homestead,  the  other  as  a  timber  culture,  paying  for 
the  whole  money  and  property  equivalent  to  $1,500;  the 
value  of  the  right  to  the  homestead  and  the  timber  culture 
being  estimated  at  $300.  About  the  same  time  the  defend- 
ant purchased  other  lands  with  the  partnership  funds,  tak- 
ing the  title  in  his  individual  name.    All  these  lands  have 
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since  been  used  and  employed  in  connection  with  the  part- 
nership business,  and  treated,  managed,  and  controlled  as 
partnership  assets,  including  both  the  homestead  and  the 
timber  culture  tracts.  The  main  improvements  are  upon 
the  homestead,  which  constituted  the  realty  of  chief  value 
to  the  business  of  the  firm.  J.  A.  Horseman,  G.  L.  Horse- 
man, and  Frank  Spike,  who  were  in  part  instrumental  in 
bringing  about  the  agreement,  all  testify  that  it  was  under- 
stood and  especially  mentioned  that  the  homestead  and 
timber  culture  were  included  in  the  agreement  to  sell ; 
and,  while  defendant  denies  that  such  was  the  case,  he 
made  admissions,  immediately  after  the  agreement  was 
entered  into,  to  Ben  and  Tom  Ogle,  that  he  had  sold  all  his 
interest  in  the  Horseman  Bros.  Estate,  and  that  he  was  to 
deed  some  of  the  land  as  soon  as  he  proved  up  on  it.  He 
executed  a  deed  to  all  the  lands  standing  in  his  name,  and 
it  is  further  shown  that  he  surrendered  possession  of  all 
except  the  homestead,  and  possibly  the  timber  culture,  at 
once ;  but  as  to  these  he  surrendered  possession  to  the  pur- 
chasers after  he  had  made  final  proof  upon  the  homestead, 
which  occurred  April  8,  1898.  From  this  testimony,  and 
the  conduct  of  the  defendant  relative  to  the  homestead 
and  timber  culture  claims,  we  are  impelled  irresistibly  to 
the  conclusion  that  both  were  included  in  the  agreement 
to  sell  and  convey,  and  were  considered  as  constituting  a 
part  of  the  Horseman  Bros.  Estate,  and  that  it  was  so  under- 
stood by  all  the  parties  to  the  contract  of  sale.  These  are, 
in  substance,  all  the  facts  necessary  to  be  noticed  in  the 
determination  of  this  case. 

Counsel  for  plaintiffs  makes  two  contentions:  (1)  That 
plaintiffs  are  entitled  to  have  the  notes  delivered  up  to 
them,  and  the  mortgages  executed  to  secure  their  pay- 
ment canceled;  and  (2)  that  they  are  entitled  to  a  deed 
from  the  defendant  to  his  homestead.  Defendant's  coun- 
sel controvert  both  these  contentions,  and  insist  that  the 
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alleged  agreement  on  the  part  of  the  defendant  to  sell  and 
convey  his  homestead  to  the  plaintiffs  is  against  public 
policy,  having  been  entered  into  prior  to  the  issuance  of 
the  patent  therefor,  and  therefore  that  equity  will  not  in- 
terfere to  enforce  it. 

1.  We  will  inquire  first  as  to  the  validity  of  the  agree- 
ment. Prior  to  March  3,  1891,  any  person  applying  to 
enter  land  as  a  homestead  was  required  to  make  and  file  an 
affidavit  deposing  that  his  application  was  made  for  his 
exclusive  use  and  benefit,  for  the  purpose  of  actual  settle- 
ment and  cultivation,  and  not  either  directly  or  indirectly 
for  the  use  or  benefit  of  any  other  person  :  Rev.  Stat.  U.  S. 
§  2290.  The  amendment  of  March  3, 1891  (chapter  561, 
§  5,  26  Stat.  1097),  makes  some  changes,  but  the  section 
remains  substantially  the  same  as  to  the  provisions  noted  : 
See  U.  S.  Comp.  Stat.  1901,  p.  1389,  §  2290.  By  the  section 
next  succeeding  it  is  provided  that  no  certificate  or  patent 
shall  issue,  except  upon  affidavit  of  the  entryman,  his 
widow,  heirs,  or  devisees,  that  no  part  of  such  land  has 
been  alienated,  except,  as  provided  in  a  previous  section, 
for  church, cemetery,  or  school  purposes,  etc.  This  statute 
has  received  explicit  consideration  by  the  federal  supreme 
court,  which  tribunal  has  declared  it  to  be  the  purpose  of 
the  general  government  by  the  enactment  to  secure  home- 
steads to  actual  settlers,  whose  intent  and  purpose  it  is  to 
occupy  and  cultivate  the  lands ;  that  it  is  the  manifest 
policy  of  the  government  to  interdict  alienation  by  the 
settler  until  he  has  performed  upon  his  part  all  that  is  * 
required  of  him  for  the  acquirement  of  the  title,  and  that 
the  exaction  of  the  affidavit  of  nonalienation  is  a  clear 
expression  of  the  legislative  intent  in  that  relation  ;  that 
a  contract  to  convey,  made  during  the  transition  period, 
having  for  its  purpose  the  execution  of  a  regular  convey- 
ance of  the  title  when  acquired,  is  an  alienation,  within  the 
spirit  and  purpose  of  the  statute,  and  is  therefore  illegal 
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and  void ;  that  the  consummation  of  such  a  contract  would 
necessarily  rest  in  perjury,  presumbly  within  the  contem- 
plation of  both  vendor  and  purchaser ;  and  that  courts  will 
refuse  to  enforce  such  a  relation,  not  from  any  regard  to 
the  vendor,  but  from  suggestions  and  motives  of  public 
policy:  Anderson  v.  Carkins,  135  U.  S.  483(10  Sup.  Ct.  905). 
And  the  undoubted  preponderance  of  the  adjudications 
of  the  state  courts  is  to  the  same  purpose.  Mr.  Justice 
Brewer,  while  a  member  of  the  Supreme  Court  of  Kan- 
sas, said  "that,  whether  the  contract  be  absolutely  void 
or  not,  it  is  so  clearly  against  the  will  and  policy  of  the 
government,  and  so  necessarily  resting  upon  perjury,  that 
a  court  of  equity  will  have  nothing  to  do  wath  it'':  Melli- 
son  V.  Allen,  30  Kan.  382,  385  (2  Pac.  97,  99).  Again,  in 
Dawson  v.  Merrille,  2  Neb.  119,  124,  it  is  said:  "These 
provisions,  if  they  do  not  directly  prohibit  the  making  of 
this  contract,  do  yet  most  clearly  indicate  a  policy  adverse 
to  such  contracts.  The  cases  are  numerous  in  which  it 
has  been  held  that  such  contracts  are  void.  ♦  ♦  The  court 
will  not  lend  its  aid  to  the  enforcement  of  such  contracts 
by  decreeing  their  specific  performance  or  otherwise."  So, 
in  Oaks  v.  Heaton,  44  Iowa,  116,  120,  the  court  say:  **  If 
plaintiff  had  agreed  with  defendant  that  plaintiff  would 
abandon  his  preemption  claim  in  consideration  that  de- 
fendant would  convey  to  plaintiff  one  half  the  land,  and 
then  go  before  the  register  or  receiver  of  the  land  office 
and  falsely  make  affidavit  that  no  part  of  the  land  had 
"been  alienated,  and  thus,  by  perpetrating  a  fraud  upon 
the  government  and  committing  a  felony,  obtain  a  patent 
for  the  land,  no  one,  probably,  would  claim  that  any  court 
could  lend  its  aid  to  the  enforcement  of  the  agreement. 
Although  not  in  words  so  expressed,  yet  such  is  precisely 
the  effect  of  the  agreement  which  the  plaintiff  seeks  to 
enforce."  And  this  court  has  said,  having  the  statute  in 
view :    **  If  Thorn  could  not  lawfully  have  made,  in  express 
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terms,  a  contract  of  this  kind,  none  will  be  implied,  and 
equity  will  not  decree  any  relief  in  such  a  case":  Clark  v. 
Bayley,  5  Or.  343, 352.  See,  also,  Robinson  v.  Jones j  31  Neb. 
20  (47  N.  W.  480). 

2.  A  court  of  equity  will  therefore  not  help  parties,  find- 
ing, them  in  the  position  of  contracting,  whereby  they  have 
in  contemplation,  by  necessary  implication  or  otherwise, 
an  infraction  of  the  law  for  the  consummation  of  their 
mutual  purposes,  but  will  leave  them  where  it  finds  them. 
It  will  not  assist  the  party  that  may  be  benefited  by  such 
a  fraud  upon  the  government,  and  it  cannot,  for  the  same 
reason,  aid  the  party  that  might  be  injured  by  the  non- 
execution  of  the  undertaking.  The  contract  of  the  parties 
to  this  cause  falls  clearly  within  the  interdiction  of  the 
statute.  There  was  an  undertaking  by  defendant  to  con- 
vey his  homestead  to  plaintiffs  after  he  acquired  the  title 
from  the  government  or  had  proved  up,  and,  although  he 
remained  in  possession  until  he  made  final  proof,  that  cir- 
cumstance does  not  validate  the  contract.  He  had  alien- 
ated the  land,  contrary  to  the  spirit  and  policy  of  the 
law,  when  he  sold  and  agreed  to  convey,  and  hence  could 
not  afterward  make  his  final  proof  without  an  infraction 
thereof,  and  the  plaintiffs  necessarily  contemplated  ac- 
quirement of  title  through  such  illegal  course. 

"Where,"  say  the  learned  authors  of  the  American  & 
English  Encyclopedia  of  Law(2ed.),vol.  15,  p.  988, "a  con- 
tract which  is  entire  contains  a  stipulation  or  agreement 
which,  is  illegal,  and  which,  therefore,  is  not  severable 
from  the  balance  of  the  contract,  such  illegal  stipulation 
or  agreement  cannot  be  ignored  and  the  other  provisions 
of  the  contract  enforced.  The  illegal  stipulation  or  agree- 
ment in  such  a  case  penetrates  and  corrupts  the  whole  con- 
tract, and  vitiates  it  as  an  entirety."  But  it  is  argued  that 
the  contract  here  involved  is  severable,  so  that  the  court 
may  enforce  the  good,  and  leave  the  parties  without  relief 
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as  to  the  bad.  We  cannot  concur  in  that  view.  Quoting 
again :  **A  contract  may  be  said  to  be  entire  when,  by  its 
terms,  nature,  and  purposes,  it  contemplates  and  intends 
that  each  and  all  of  its  parts,  material  provisions,  and  the 
consideration  are  common  each  to  the  other  and  interde- 
pendent. A  divisible  contract  is  one  in  its  nature  and 
purposes  susceptible  of  division  and  apportionment,  hav- 
ing two  or  more  parts  in  respect  to  matters  and  things 
contemplated  and  embraced  by  it,  not  necessarily  depend- 
ent upon  each  other,  nor  intended  by  the  parties  to  be  so": 
15  Am.  &  Eng.  Ency.  Law  (2  ed.),  p  988.  By  the  present 
contract  the  property  was  sold  in  a  mass,  for  the  lump 
consideration  of  $4,250,  without  specific  designation  or 
agreement  as  to  the  valu^  of  particular  items  thereof,  each 
and  all  of  its  parts  being  common  to  each  other  and  in- 
terdependent, so  that  it  is  clearly  an  entire  contract,  within 
the  definition  above  given.  For  a  case  of  marked  analogy 
see  Wehrung  v.  Denham,  42  Or.  386  (71  Pac.  133). 

3.  This  conclusion  renders  it  unnecessary  to  consider 
whether  plaintiffs  are  entitled  to  have  the  notes  delivered 
and  the  mortgages  canceled,  for  the  court  will  leave  the 
parties  where  it  found  them,  without  rendering  aid  or  re- 
lief to  either.  It  will  not  enforce  a  specific  performance 
relative  to  the  conveyance  of  the  homestead,  neither  will 
it  require  a  surrender  or  cancellation  of  the  unpaid  note 
and  mortgages,  or  interfere  to  relieve  against  the  condition 
in  which  the  parties  have  voluntarily  placed  themselves. 
As  found  by  the  trial  court  there  was  in  the  hands  of  the 
olerk  $2,271.25  in  money  which  the  plaintiffs  realized  from 
the  cattle  covered  by  the  alleged  chattel  mortgage,  which 
had  been  paid  into  the  First  National  Bank  of  Pendleton 
by  plaintiffs,  and  transferred  by  order  of  the  court  to  the 
clerk.  This  money  was  not  paid  in  execution  of  the  con- 
tract, but  was  deposited  in  the  bank  with  the  understand- 
ing that,  until  the  parties  should  settle  the  dispute  other- 
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wise — that  is,  as  to  the  amount  of  money  necessary  to 
discharge  the  notes  —  it  should  be  used  to  take  up  the  notes 
as  they  became  due.  One  of  them  was  taken  up  before 
the  money  came  into  the  custody  of  the  court,  but  the 
other  never  has  been,  ai]d  the  dispute  resulting  in  this 
litigation  has  never  been  settled.  It  was  error,  therefore, 
to  direct  the  clerk  to  indorse  this  sum  on  the  note,  and  to 
deliver  the  same  to  the  defendant,  as  such  disposition  of 
the  fund  was  an  enforcement  in  part  of  the  contract.  The 
money  should  have  been  returned  to  plaintiffs,  and  the 
note  to  the  bank,  its  custodian  for  defendant. 

4.  Assuming  that  the  decree  has  been  carried  into  effect, 
and  the  money  paid  over  by  the  clerk  to  defendant  as 
directed,  the  decree  of  this  court  will  be  that  plaintiffs 
have  and  recover  of  and  from  the  defendant  the  sum  of 
$2,271.25,  with  legal  interest  from  the  date  of  such  decree, 
together  with  their  costs  and  disbursements  on  this  appeal, 
and  that  otherwise  the  cause  be  dismissed  without  preju- 
dice to  the  parties.  Modified. 

Argued  29  December,  1902;  decided  26  January,  1908.  __ 

STATE  V.  BELDnra.  ^  2^1 

[71  Pac.  830.1  ^^' 

Criminal  Law  — Information  — Need  of  Preliminary  Examination. 

1.  Section  1000  of  B.  A  C.  Com  p.,  providing  that  '*The  defendant  must  In  all 
cases  be  taken  before  the  magistrate  without  delay/'  is  not  mandatory,  but  should 
be  considered  in  connection  with  sections  1258  and  1260,  providing  for  the  filing  of 
informations  by  district  attorneys  on  or  before  the  first  day  of  the  next  r^ular 
term  of  the  circuit  court  before  which  be  Is  requlrcKl  to  appear  In  cases  where  the 
defendant  has  been  held  to  answer,  and  when  so  read  It  is  directory  only,  for  sec- 
tion 1200  permits  the  district  attorney  to  charge  a  person  with  the  commission  of 
a  crime  without  a  preliminary  examination  before  a  magistrate. 

INDOR.SEMENT  OF  INFORMATION  BY  DISTRICT  ATTORNEY. 

2.  The  district  attorney  alone  Is  responsible  for  the  filing  of  an  information, 
and  the  fact  that  it  is  filed  snflnclently  indicates  his  conclusion  as  to  whether  an 
otten»e  has  been  committed,  without  any  indorsement  such  as  Is  required  where 
an  indictment  Is  returned  by  a  grand  Jury. 

Idem. 

3.  An  information  filed  by  a  district  attorney  indorsed  "A  true  Information," 
followed  by  the  printed  words  "Geo.  E.  Chamberlain,  District  Attorney,"  Issufll- 
clently  indorsed,  for  by  filing  it  the  printed  signature  was  adopted  by  the  district 
attorney  as  his  own. 
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iNDOBsiMG  Names  of  Witnesses  on  Information. 

4.  The  provision  of  Section  1262,  B.  &  C.  Comp.,  that  the  names  of  all  witnesses 
examined  on  oath  or  aftirmation  by  the  district  attorney  in  support  of  an  In- 
formation must  be  added  thereto  before  it  is  filed,  or  the  testimony  of  such  wit- 
nesses cannot  be  heard,  is  not  a  requirement  that  the  accused  shall  be  furnished 
with  the  names  of  intended  witnesses  who  were  examined  after  the  tiling  of  the 
information,  nor  a  prohibition  against  calling  other  witnesses  than  those  whose 
names  were  added  to  the  information. 

From  Multnomah:  Melvin  C.  George,  Judge. 

A.  L.  Belding  appeals  from  a  judgment  of  death  on  a 
conviction  of  murder.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Mur- 
phy, Swett  &  WattSy  with  an  oral  argument  by  Mr.  Daniel 
JR.  Murphy. 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Mr.  Geo.  E.  Chamberlain,  District  Attorney. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

The  defendant,  A.  L.  Belding,  was  informed  against, 
tried,  and  convicted  of  the  crime  of  murder  in  the  first 
degree,  alleged  to  have  been  committed  in  Multnomah 
County,  Oregon,  July  11,  1902,  by  killing  one  Deborah  A. 
McCroskey,  and  from  the  judgment  which  followed  he 
appeals. 

1.  The  bill  of  exceptions  shows  that  he  was  arrested  a 
few  minutes  after  the  homicide,  charged  therewith,  and 
lodged  in  jail  without  bail,  and  without  any  commitment 
by  a  magistrate.  The  information  was  filed  July  15,  1902, 
and  upon  being  arraigned  he  moved  to  set  it  aside  on  the 
ground  that  he  had  been  deprived  of  the  benefit  of  a  pre- 
liminary examination,  which  motion  being  overruled,  his 
counsel  contend  that  an  error  was  thereby  committed.  It 
is  argued  that  the  following  clause,  prescribing  the  pro- 
cedure in  criminal  cases,  is  mandatory,  to  wit,  "The  de- 
fendant must,  in  all  cases,  be  taken  before  the  magistrate 
without  delay":  B.  &  C.  Comp.  §  1600.  It  is  maintained 
by  the  district  attorney,  however,  that  the  following  pro- 
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vision,  passed  at  the  same  session  of  the  legislative  assem- 
bly as  that  quoted,  must  be  read  in  connection  with  it,  and 
that,  when  construed  together,  the  former  becomes  direc- 
tory only,  viz.:  **The  grand  jury  may  indict  or  present  a 
person  for  a  crime,  when  they  believe  him  guilty  thereof, 
whether  such  person  has  been  held  to  answer  for  such 
crime  or  not":  B.  &  C.  Comp.  §  1278.  It  is  possible  so  to 
construe  these  sections  as  to  permit  each  to  remain  intact, 
on  the  assumption  that  both  were  adopted  as  a  part  of  the 
same  general  plan  of  criminal  procedure ;  for  it  will  be 
observed  that,  though  a  person  charged  with  the  commis- 
sion of  a  crime  might,  upon  his  preliminary  examination, 
be  discharged  by  a  magistrate,  such  exoneration  would 
not  preclude  the  grand  jury  from  indicting  him.  If  it  be 
conceded  that  the  position  assumed  by  defendant's  coun- 
sel is  correct,  that  Section  1600,  B.  &  C.  Comp.,  requiring 
all  persons  arrested  for  the  commission  of  a  crime  to  be 
taken  before  a  magistrate  without  delay,  is  mandatory,  the 
act  of  February  17,  1899,  providing  for  criminal  prosecu- 
tions on  information  (B.  &  C.  Comp.  §§  1258-1264),  per- 
mits a  district  attorney,  in  our  opinion,  legally  to  charge 
any  person  with  the  commission  of  a  crime  without  his 
having  been  taken  before  a  magistrate  for  a  preliminary 
examination.  The  act  in  question  provides,  in  effect,  that 
it  shall  be  lawful  for,  and  is  made  the  duty  of,  the  district 
attorney  to  file  an  information  in  the  county  where  a  crime 
has  been  committed,  charging  any  person  therewith  : 
B.  &  C.  Comp.  §  1258.  The  information  shall  be  substan- 
tially in  the  form  and  according  to  the  manner  of  stating 
the  act  constituting  the  crime  as  provided  for  in  an  indict- 
ment, except  that  the  words  "district  attorney"  shall  be 
used,  instead  of  the  words  "grand  jury,"  wherever  they 
occur:  B.  &  C.  Comp.  §  1259.  From  the  time  the  infor- 
mation is  filed  it  shall  be  construed  like,  and  deemed  in 
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all  respects  as,  an  indictment,  and  subject  to  the  same  pro- 
ceedings, including  judgment  and  execution,  as  if  it  had 
been  returned  by  a  grand  jury:  "Provided,  that  when  a 
defendant  has  been  held  to  answer,  as  provided  in  Chap- 
ter XXII  of  Title  XVIII  of  said  Criminal  Code,  the  infor- 
mation against  him  shall  be  filed  on  or  before  the  first  day 
of  the  next  regular  term  of  the  circuit  court,  before  which 
he  is  required  to  appear,  unless  such  circuit  court,  upon 
good  cause  stated  by  the  district  attorney,  shall  extend  the 
time":  B.  &  C.  Comp.  §  1260.  The  requirement  that  the 
information  shall  be  filed  within  the  time  prescribed  w^hen 
the  defendant  has  been  held  to  answer  clearly  implies  that 
a  person  may  be  charged  by  the  district  attorney  with  the 
commission  of  a  crime  without  having  had  a  preliminary 
examination  of  the  case  before  a  magistrate. 

It  must  be  admitted  that  the  act  of  1899,  under  consid- 
eration, vests  the  district  attorney  with  vast  power,  which, 
if  oppressively  exercised,  might  possibly  abridge  the  con- 
stitutional right  of  one  accused  of  a  crime  to  demand  the 
nature  and  cause  of  the  accusation  against  him :  Const. 
Or.  Art.  I,  §  11.  When  a  defendant  in  a  criminal  action  is 
examined  before  a  magistrate,  the  state  is  expected  to  pro- 
duce sufficient  testimony  to  prove  that  a  crime  has  been 
committed,  and  also  to  make  a  prima  facie  showing  that 
the  person  accused  thereof  is  apparently  guilty:  B.  &  C. 
Comp.  §  1643.  By  this  means  the  defendant,  without 
offering  any  testimony  in  exculpation,  is  generally  enabled 
to  ascertain  the  nature  of  the  indictment  likely  to  be  re- 
turned against  him,  and  also  to  anticipate  the  extent  and 
character  of  the  testimony  that  will  probably  be  produced 
in  support  of  the  charge,  thus  enabling  him  intelligently 
to  prepare  for  his  defense.  The  practice,  however,  of  in- 
dicting persons  without  according  them  preliminary  exam- 
inations (B.  &  C.  Comp.  §  1278),  has  long  been  acquiesced 
in  by  the  courts  of  this  state,  but  in  such  cases  the  per- 
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sons  accused,  relying  upon  the  presumption  that  official 
duty  has  been  regularly  performed  (B.  &  C.  Comp.  §  788, 
subd.  15),  might  safely  conclude  that  five  of  the  grand 
jurors,  at  least,  concurred  in  believing  that  all  the  evi- 
dence before  them,  taken  together,  was  such  as,  in  their 
judgment,  would,  if  unexplained  or  uncontradicted,  war- 
rant a  conviction  by  a  trial  jury  :  B.  &  C.  Comp.  §§  1284, 
1294.  It  is  possible  that  the  district  attorney,  under  the 
act  of  1899,  might  call  in  support  of  a  criminal  charge 
but  few  witnesses,  whose  names  would  be  inserted  at  the 
foot  of  or  indorsed  upon  an  information,  and  the  person 
accused  have  no  knowledge  of  the  proceeding  until  taken 
before  a  court  for  arraignment;  and,  though  he  would 
then  be  informed  of  the  nature  of  the  accusation  against 
him,  and  supplied  with  a  copy  thereof,  he  might  be  sur- 
prised at  the  trial  by  the  testimony  of  many  other  wit- 
nesses against  him  whose  names  were  not  so  inserted  or 
indorsed.  So,  too,  he  might  be  arrested,  and,  without  a 
preliminary  examination,  lodged  in  jail,  charged  by  the 
district  attorney  with  a  nonbailable  crime  (Const.  Or.  Art. 
I,  §  14),  to  abide  the  result  of  his  trial  in  the  circuit  court 
upon  an  information,  thus  depriving  him  in  the  mean 
time  of  any  opportunity  to  establish  his  innocence;  and, 
though  the  letter  of  the  law  may  have  been  strictly  kept 
by  the  procedure  adopted,  the  spirit  of  fairness  that  has 
ever  characterized  American  jurisprudence,  as  applied  to 
criminal  prosecutions,  would  thereby  be  grossly  violated. 
We  do  not  wish  to  be  understood  as  intimating  that  in 
the  case  at  bar  the  district  attorney  has  exercised  any  au- 
thority to  the  oppression  of  the  defendant.  The  guaranty 
of  the  organic  law  of  the  state  that  the  accused  in  a  crimi- 
nal prosecution  shall  have  the  right  to  meet  the  witnesses 
face  to  face  (Const.  Or.  Art.  I,  §  11)  is  satisfied  when  at 
some  stage  of  the  trial  the  defendant  is  confronted  with 
the  witnesses,  and  given  an  opportunity  to  cross-examine 
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them:  Goldaby  v.  United  States,  160  U.  S.  70  (16  Sup.Ct. 
2H!) ;  In  re  Bates,  Fed.  Cas.  No.  1,099a.  The  right  of  the 
IfegiHlative  assembly  to  prescribe  the  mode  of  procedure  in 
the  trial  of  criminal  actions,  when  not  violative  of  the 
organic  act  of  the  state,  is  conceded,  but  as  the  practice 
under  the  actot  1899  has  evoked  much  criticism  from  the 
memljers  of  the  bar,  upon  the  theory  that  the  district  at- 
t^^rney  has  been  clothed  with  too  much  power,  an  amend- 
ifiMil  of  that  act,  so  as  to  make  it  conform  to,  and  bring 
il  in  harmony  with,  the  spirit  of  the  age,  would  undoubt- 
*;d!y  conduce  to  the  general  welfare  of  the  state,  and  safe- 
(jiiard  the  interests  of  those  persons  who  may  be  accused 
Iff  the  commission  of  crimes  upon  information.  The  stat- 
ute having  authorized  the  district  attorney  to  file  an  in- 
formation without  an  examination  of  the  charge  by  a 
committing  magistrate,  no  error  was  committed  in  refus- 
ing to  net  aside  the  information  because  it  was  so  tiled. 

2.  It  is  insisted  by  defendant's  counsel  that  the  court 
also  erred  in  overruling  their  motion  to  set  aside  the  in- 
formation on  the  ground  that  it  was  not  properly  indorsed. 
The  statute  regulating  procedure  of  this  character  pro- 
vides that  an  information  shall  be  substantially  in  the 
form  prescribed  for  an  indictment  (B.  &  C.  Comp.  §  1259), 
which  form  requires  that  the  latter  pleading  shall  be  in- 
dorsed "A  true  bill,"  and  signed  by  the  foreman  of  the 
grand  jury:  B.  &  C.  Comp.  g  1304.  The  purpose  to  be 
subserved  by  recjuiring  an  indictment  to  be  indorsed  in 
the  manner  indicated  was  evidently  to  certify  to  the  court 
the  conclusion  reached  by  at  least  five  of  the  grand  jurors, 
who  must  concur  therein  before  it  is  returned  (B.  &.  C, 
^'omp.  §  1294);  but  such  indorsement  is  not  a  jurisdic- 
tional prerequisite,  nor  is  it  an  essential  statement  of  any 
fact  constituting  the  commission  of  the  crime:  State  v. 
Mr.Elvain,  35  Or.  365  (58  Pac.  525).  The  district  attorney 
responsible  tor  informations  returned  into  court. 
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the  filing  of  which  affords  conclusive  evidence  of  his  in- 
tention to  prosecute  the  persons  charged  ;  and,  as  the  law 
does  not  require  the  performance  of  vain  things,  no  neces- 
sity would  appear  to  exist  for  indorsing  the  information 
in  the  manner  insisted  upon. 

3.  Besides,  the  pleading  is  indorsed  **A  true  informa- 
tion," under  which  appear  the  printed  words  "Geo.  E. 
Chamberlain,  District  Attorney."  This  was  an  adoption 
by  that  officer  of  the  printed  signature  as  his  own,  bind- 
ing him  as  effectually  as  if  personally  subscribed  by  him, 
and  rendering  the  indorsement  a  substantial  compliance 
with  the  provisions  of  the  statute. 

4.  The  information  contains  the  names  of  nine  witnesses 
who  had  been  examined  in  support  of  the  charge,  and  on 
the  day  of  the  trial  the  district  attorney,  at  defendant's 
request,  furnished  him  a  list  of  the  names  of  such  other 
witnesses  as  he  expected  to  call  on  behalf  of  the  state ;  but 
he  was  permitted,  over  defendant's  objection  and  excep- 
tion, to  introduce  the  testimony  of  five  other  witnesses, 
whose  names  did  not  appear  on  the  information  or  in  the 
list  so  supplied,  and  it  is  contended  that  an  error  was 
thereby  committed.  The  statute  requires  that  the  name 
of  each  witness  examined  on  oath  or  affirmation  by  the 
district  attorney  in  support  of  any  information  shall  be 
inserted  at  the  foot  of  or  indorsed  thereon  before  it  is 
filed ;  otherwise  the  testimony  of  such  witnesses  cannot  be 
heard  against  the  defendant  at  the  trial  of  such  informa- 
tion :  B.  &  C.  Comp.  §  1202.  No  complaint  is  made  that 
the  district  attorney  did  not  indorse  upon  the  information 
the  names  of  all  the  witnesses  examined  by  him  upon  oath 
or  affirmation  in  support  of  the  charge.  The  statute  does 
not  require  that  a  person  accused  of  a  crime  shall  be  fur- 
nished with  the  names  of  witnesses  who  were  not  examined 
by  the  district  attorney  prior  to  filing  the  information  be- 
fore they  can  testify  against  him  in  a  criminal  action,  but, 
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such  course  having  been  adopted  in  the  present  instance, 
dispels  every  inference  of  a  purpose  to  mislead  the  defend- 
ant. There  being  no  evidence  of  any  practice  tending  to 
restrict  the  rights  of  the  defendant  to  a  fair  trial,  or  to 
take  an  advantage  of  him,  no  error  was  committed  in  per- 
mitting witnesses  whose  names  are  not  noted  on  the  in- 
formation to  testify  for  the  state  at  the  trial :  State  v.  War- 
ren, 41  Or.  348  (69  Pac.  679);  Keener  v.  State,  18  Ga.  194 
(63  Am.  Dec.  269);  State  v.  Abrahams,  6  Iowa,  117  (71  Am. 
Dec.  399). 

No  error  appearing  from  the  bill  of  exceptions,  it  fol- 
lows that  the  judgment  is  affirmed.  Affirmed. 


Decided  2  June,  1908. 

WALKEB  V.  FIRST  NATIONAL  BANK. 

[72  Pac.  835.] 

NECK8SARY   ELEMENTS  OF  CONVER.SION. 

1.  To  constitute  a  conversion  It  mustappear  that  the  person  charged  haH  exer- 
cised some  act  of  dominion  or  control  over  the  property  of  another  Inconsistent 
with  the  latter'H  rights,  or  has  aided  or  assisted  some  one  else  to  do  so. 

Accepting  Prockeds  of  Another's  Property  Not  a  Conversion. 

2.  The  acceptance  by  a  creditor  of  money  In  payment  of  a  debt,  not  knowing 
that  it  did  not  belong  to  the  debtor.  Is  not  a  conversion  by  such  creditor  of  the 
money,  though  It  might  be  otherwise  if  he  had  received  possession  of  property 
that  the  debtor  did  not  own. 

Passing  Title  by  Delivf.ring  Bill  of  Lading  — Parol  Evidence. 

3.  Although  a  bill  of  lading  rt^pn^sents  the  property  for  which  it  was  given, and 
title  to  such  property,  when  so  intended  by  the  parties,  may  pass  by  indorsement 
or  delivery  of  the  bill,  neither  Indorsement  nor  delivery  has  any  such  effect  iu 
passing  title,  except  as  the  result  of  contract  between  the  parties,  and  the  real 
transactii>n  may  be  shown  by  parol. 

Example  of  Conduct  Not  Constituting  a  Conversion. 

-I.  A  bank  cannot  bo  held  liable  for  conversion  by  a  flouring  mill  company  In 
manufacturing  flour  from  wheat  belonging  to  platntlfl",  and  selling  the  same,  by 
receiving  In  good  faith,  and  without  knowk*dge  of  plain tlff*'s  rights,  a  draft  drawn 
on  the  purcbaser  for  collection,  together  with  a  bill  of  lading  for  the  flour,  and 
after  making  collection,  disbursing  the  proceeds. 

From  Umatilla:   \V.  R.  Ellis,  Judge. 

This  is  an  action  l)y  J.  M.  Walker  against  the  First  Na- 
tional Bank  of  Athena  and  Hugh  McLean  for  the  alleged 
conversion  bv  the  defendants  of  1,020  sacks  of  flour  manu- 
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factured  from  wheat  belonging  to  the  plaintiff.  The  facts 
are  that  some  time  prior  to  Januar)',  1902,  the  Athena 
Flouring  Mill  Company  owned  and  operated  a  flouring 
mill  at  Athena,  and  was  engaged  in  the  business  of  pur- 
chasing wheat  and  manufacturing  it  into  flour  for  sale. 
It  also  received  grain  on  storage,  for  which  it  issued  ware- 
house receipts.  During  the  month  of  December,  1901, 
it  wrongfully  and  without  authority  converted  into  flour 
wheat  which  plaintiff  had  in  store  with  it,  and  loaded  it, 
with  other  flour  belonging  to  the  company,  aboard  a  car, 
for  shipment  and  sale.  While  the  car  containing  such 
flour  was  standing  on  the  mill  track  or  spur,  defendant 
McLean  demanded  of  the  company  pay  for  wheat  it  had 
previously  purchased,  and  threatened,  in  case  payment 
was  not  made,  to  attach  the  car  load  of  flour.  The  man- 
ager of  the  company  told  him  that  it  was  needless  for  him 
to  do  so,  and  that  he  should  be  paid  out  of  the  proceeds  of 
the  flour  as  soon  as  received.  McLean,  assenting  to  this 
arrangement,  took  no  further  steps  for  the  collection  of 
his  debt;  and  the  mill  company  thereafter  shipped  the 
flour  in  its  own  name  to  Newhall  &  Co.,  San  Francisco, 
drew  its  draft  on  the  consignee  for  the  value  thereof,  and 
deposited  the  same,  with  the  bill  of  lading  attached,  in  the 
defendant  bank  for  collection,  with  instructions  to  retain 
from  the  proceeds  the  sum  of  $87.50  for  money  the  bank 
advanced  for  freight  on  the  shipment,  and  from  the  re- 
mainder to  pay  the  amount  due  McLean.  The  draft  and 
bill  of  lading  were  forwarded  to  San  Francisco,  where  the 
draft  was  collected ;  and  the  bank,  after  deducting  the 
money  advanced  by  it,  paid  the  debt  due  McLean  from 
the  mill  company,  and  disbursed  the  balance  upon  checks 
drawn  against  it  by  the  company.  Both  the  bank  and 
McLean  acted  in  good  faith.  Neither  had  any  notice  or 
knowledge  that  the  plaintiff  had  any  interest  in  the  flour, 
or  that  it  was  manufactured  from  his  wheat,  but  both  sup- 
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posed  it  was  the  property  of  the  mill  company,  and  did  not 
learn  of  the  plaintiff^s  claim  thereto  until  long  after  the 
money  had  been  collected  and  disbursed  as  above  stated. 
The  court  below  held  that  upon  these  facts  the  defendants 
were  not  liable  for  a  conversion  of  the  flour,  and  entered 
judgment  accordingly,  and  the  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  R.  J. 
Slater  and  Jas.  A.  Fee^  with  an  oral  argument  by  Mr,  Slater. 

For  respondents  there  was  a  brief  over  the  names  of 
Carter  &  Raley  and  Balleray  &  Mc Court,  with  an  oral  ar- 
gument by  Mr.  Chas.  H.  Carter  and  Mr.  John  J.  Balleray. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

1.  A  conversion  is  defined  by  this  court,  in  Ramsby  v. 
Beezley,  11  Or.  49  (8  Pac.  288),  as  '*any  distinct  act  of  do- 
minion wrongfully  exerted  over  one's  property  in  denial 
of  his  right,  or  inconsistent  with  if;  and  in  Perkins  v.  Mc- 
Cullough,  36  Or.  14G  (59  Pac.  182),  it  is  held  that  *^all  per- 
sons who  aid,  advise,  or  assist  the  commission  of  a  tort  are 
as  fully  liable  as  if  they  had  personally  committed  the  ob- 
jectionable act."  Before  the  defendants,  or  either  of  them, 
can  be  held  liable  for  a  conversion  of  the  plaintiff's  prop- 
erty, therefore,  it  must  appear  from  the  testimony  that 
they  have  exercised  some  act  of  dominion  or  control  over 
it  inconsistent  with  his  rights,  or  have  aided  or  assisted 
some  other  person  to  do  so. 

2.  Now,  it  does  not  appear  that  either  McLean  or  the 
bank  had  or  exercised  any  dominion  or  control  over  the 
flour,  nor  was  the  conversion  by  the  mill  company  with 
or  by  their  advice  or  approval.  McLean's  only  part  in  the 
transaction  was  to  receive  and  accept  in  good  faith  a  part 
of  the  proceeds  of  the  flour  in  payment  of  a  debt  due  him 
from  the  company,  without  any  knowledge  or  notice  that 
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the  flour  belonged  to  the  plaintiff,  or  that  he  had  any  in- 
terest in  or  claim  thereto.  The  receipt  by  a  creditor  of 
money  in  payment  of  a  debt,  without  knowledge  or  means 
of  knowledge,  that  it  did  not  belong  to  the  debtor,  does  not 
make  him  liable  therefor  to  the  true  owner:  Newhall  v. 
Wyatt,  139  N.  Y.  452  (34  N.  E.  1045,  36  Am.  St.  Rep.  712). 
When  personal  property  has  been  converted  by  a  wrong- 
doer, it  may  be  followed  by  the  owner  into  the  hands  of 
any  one  receiving  it,  whether  taken  with  knowledge  of  his 
right,  or  not,  so  long  as  the  identity  of  the  property  can 
be  shown,  whatever  form  it  may  take :  Velsian  v.  Lewis, 
15  Or.  539  (16  Pac.  631,  3  Am.  St.  Rep.  184);  Williams  v. 
Merle,  11  Wend.  81  (25  Am.  Dec.  604);  Merchants'  &  P.  Bank 
V.  Meyer,  56  Ark.  499  (20  S.  W.  406);  Kimball  v.  Billings, 
55  Me.  147  (92  Am.  Dec.  581);  Swim  v.  Wilson,  90  Cal. 
126  (27  Pac.  33,  13  L.  R.  A.  605,  25  Am.  St.  Rep.  110). 
But  when  the  property  has  been  converted  into  money, 
and  the  money  has  lost  its  specific  identity  by  becoming 
a  part  of  a  large  mass,  the  original  owner  of  the  property 
cannot  assert  his  right  against  the  one  receiving  the 
money  in  good  faith:  Le  Breton  v.  Pierce,  2  Allen,  8. 

It  is  settled  by  repeated  decisions  that  money,  even  when 
obtained  by  fraud  or  felony,  cannot  be  followed  by  the  true 
owner  into  the  hands  of  one  who  has  received  it  bona  fide 
and  for  a  valuable  consideration  in  the  due  course  of  busi- 
ness. *'It  is  absolutely  necessary  for  practical  business 
transactions,"  say  the  Supreme  Court  of  New  York  in 
Stepliens  v.  Board  of  Education,  79  N.  Y.  183,  187  (35  Am. 
Rep.  511),  "that  the  payee  of  money  in  due  course  of  busi- 
ness shall  not  be  put  upon  inquiry,  at  his  peril,  as  to  the 
title  of  the  payor.  Money  has  no  earmark.  The  purchaser 
of  a  chattel  or  a  chose  in  action  may,  by  inquiry,  in  most 
cases,  ascertain  the  right  of  the  person  from  whom  he 
takes  the  title.  But  it  is  generally  impracticable  to  trace 
the  source  from  which  the  possessor  of  money  has  derived 
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it.  It  would  introduce  great  confusion  into  commercial 
dealings  if  the  creditor  who  receives  money  in  payment 
of  a  debt  is  subject  to  the  risk  of  accounting  therefor  to 
a  third  person  who  may  be  able  to  show  that  the  debtor 
obtained  it  from  him  by  felony  or  fraud.  The  law  wisely, 
from  considerations  of  public  policy  and  convenience,  and 
to  give  security  and  certainty  to  business  transactions,  ad- 
judges that  the  possession  of  money  vests  the  title  in  the 
holder,  as  to  third  persons  dealing  with  him,  and  receiv- 
ing it  in  due  course  of  business  and  in  good  faith  upon  a 
valid  consideration."  And  Lord  Mansfield,  in  Miller  v. 
Racej4t  Burr,  432, says  that  money  ''never  shall  be  followed 
into  the  hands  of  a  person  who  bona  fide  took  it  in  the 
course  of  currency,  and  in  the  way  of  his  business."  We 
think  it  clear,  therefore,  that  McLean  cannot  be  held  lia- 
ble for  a  conversion  of  property  belonging  to  plaintiff,  by 
simply  receiving  in  good  faith,  in  payment  of  a  debt  due 
him,  a  part  of  the  money  for  which  it  was  sold,  although 
he  knew  the  source  from  which  the  money  was  derived. 
By  so  doing  he  was  not  guilty  of  a  conversion  of  the  prop- 
erty. He  did  not  exercise  any  control  or  dominion  over 
it  inconsistent  with  the  plaintiff's  rights. 

3.  It  is  argued,  however,  that  the  bank  is  liable  in  any 
event,  because  the  bill  of  lading  was  delivered  to  it  by  the 
mill  company,  transmitted  by  it  to  San  Francisco,  and 
there  delivered  to  the  consignee.  A  bill  of  lading  repre- 
sents and  stands  for  the  property  for  which  it  was  given, 
and  the  right  and  title  of  such  property  may  pass  by  an 
indorsement  of  the  bill,  or  by  a  mere  delivery  thereof, 
when  such  was  the  intention  with  which  the  indorsement 
or  delivery  was  made:  4  Am.  &  Eng.  Ency.  Law  (2  ed.), 
547.  But  neither  the  indorsement  nor  delivery  of  a  bill  of 
lading  has  any  effect  in  passing  the  title  or  dominion  or 
control  over  the  property,  except  as  the  result  of  a  con- 


June,  1903.]    Walkbr  v.  First  National  Bank.  107 

tract  between  the  parties,  and  the  real  transaction  may  be 
shown  by  parol. 

Now,  the  evidence  in  this  case  shows  that  the  bill  of  lad- 
ing was  not  transferred  or  delivered  to  the  bank  with  any 
intention  that  either  the  title  or  control  of  the  property 
should  pass  to  it.  The  bank  was  simply  used  as  a  con- 
venient means  by  which  the  mill  company  could  transmit 
the  bill  of  lading  to  its  consignee,  and  receive  the  money 
for  the  flour  before  the  delivery  of  the  bill.  It  acted  as  a 
mere  agent  for  the  collection  of  the  money  due  from  the 
consignee,  and  not  for  the  sale  or  disposition  of  the  flour. 
It  did  not  own  the  bill,  had  no  connection  whatever  with 
the  contract  of  sale  by  the  mill  company  to  the  consignee, 
took  no  part  therein,  and  was  in  no  way  identified  there- 
with. If  the  draft  accompanying  the  bill  had  not  been  paid 
on  presentation,  the  bank  would  have  had  no  authority, 
without  further  directions  from  the  mill  company,  to  sell 
or  dispose  of  the  flour,  or  to  exercise  any  dominion  or  con- 
trol over  it.  In  Dodge  v.  Meyer,  01  Cal.  403,  relied  upon 
by  the  plaintiff,  the  defendant  purchased  from  the  con- 
signor of  grain  shipped  to  Europe  a  draft  drawn  on  the 
consignee,  and  received  as  security  therefor  an  assignment 
or  transfer  of  the  bill  of  lading,  knowing  at  the  time  that 
the  goods  did  not  belong  to  the  consignor,  but  to  the  plain- 
tiffs. The  majority  of  the  court  held  that  under  the  cir- 
cumstances the  transaction  operated  and  was  intended  as 
a  pledge  of  the  goods  to  the  defendant  as  security  for  the 
draft,  and,  as  a  holder  of  the  bill,  he  was  guilty  of  conver- 
sion in  refusing  to  deliver  it  to  the  plaintiffs  on  demand. 
There  is  a  strong  intimation  in  the  opinion,  however,  that 
he  would  not  have  been  liable  if  he  had  been  a  mere  col- 
lecting agent  for  the  consignor.  The  case,  on  its  facts, 
differs  materially  from  the  one  now  under  consideration. 
Here  the  bank  did  not  purchase  the  draft,  and  had  no  in- 
terest therein,  except  as  a  mere  collecting  agent.    It  knew 
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nothing  of  the  plaintiff's  ownership  of  the  property,  but 
supposed  that  it  belonged  to  the  mill  company.  The  bill 
of  lading  was  not  delivered  to  it  with  any  intention  of 
passing  title,  or  as  security  for  the  payment  of  the  draft. 
The  position  of  the  plaintiff  is,  in  effect,  that  every  bank 
which  in  due  course  of  business  and  in  good  faith  receives 
for  collection  a  draft  drawn  by  a  consignor  of  goods  upon 
his  consignee,  if  accompanied  by  the  bill  of  lading,  be- 
comes ipso  facto  a  pledgee  of  the  goods,  and  is  guilty  of  a 
conversion  if  they  do  not  in  fact  belong  to  the  consignor, 
although  it  never  received  possession  of  them,  nor  exer- 
cised any  dominion  or  control  over  them.  We  do  not  find 
any  support  in  the  authorities  for  such  a  doctrine,  and  are 
unwilling  to  announce  it  as  a  principle  of  commercial  law. 
It  has,  indeed,  been  held  that  where  a  bank  discounted  a 
draft  of  the  consignor,  and  was  itself  named  as  the  con- 
signee in  the  bill  of  lading,  its  indorsement  and  delivery 
of  the  bill  to  the  drawee  of  the  draft  and  party  for  whom 
the  goods  were  intended,  upon  receiving  the  pay  therefor, 
did  not  make  it  liable  for  a  conversion,  because  there  was 
not  such  an  appropriation  or  assumption  of  such  dominion 
or  control  over  the  property,  to  the  exclusion  of  the  real 
owner,  as  amounted  to  a  conversion.  It  was  shown,  not- 
withstanding the  form  of  transaction,  that  the  bank  was 
in  fact  acting  as  a  mere  financial  agent  for  the  consignor 
for  the  transmission  of  the  bill  of  lading  and  the  collection 
of  the  money :  Leuthold  v.  Fairchild,  35  Minn.  99  (27  N.  W. 
503,  28  N.  W.  218). 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 
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STATE  V,  SMITH. 
[71  Pac.  978.] 

Criminal  Law— Res  OestwB. 

1.  A  declaration  by  a  person  charged  with  a  crime,  made  after  his  arrest  and 
when  sufficient  time  had  elapsed  to  formulate  a  plan  of  defense,  is  not  part  of  the 
rea  geslcg^  since  It  is  not  so  Intimately  connected  with  the  principal  event,  either 
in  time  or  character,  as  to  explain  or  illustrate  it. 

Rule  as  to  Error  in  Refusing  Instructions. 

2.  A  court  may  properly  refuse  requested  instructions  to  a  Jury  where  they 
are  not  correct  expositions  of  the  law  as  applied  to  the  theory  adopted  by  the 
party  presenting  them,  and  the  court  does  not  thereby  refuse  to  present  the 
theory  of  the  party  desiring  the  instructions. 

HoxiciDB — Self-Defense  —  Imminent  Danger — Threats. 

8.  The  right  of  self-defense  Justifying  a  homicide  rests  on  the  necessity  of  pro- 
tection trom.  a  reasonably  apprehended  imminent  danger,  and  must  be  based  on 
some  overt  act  of  hostility,  mere  threats  not  being  sufficient. 

Self-Defense— Danger  Must  Be  Imminent. 

4.  An  apprehended  bodily  danger  that  will  Justify  a  resort  to  force,  and  an  as- 
sertion of  the  right  of  self-defense,  must  be  imminent,  or  apparently  likely  to  at 
once  be  experienced. 

Idem. 

5.  To  And  a  person  guiltless  of  homicide  In  any  d^ree  on  the  ground  of  self- 
defense,  the  Jury  must  find,  not  only  that  accused  acted  under  fear  of  imminent 
death  or  great  bodily  harm,  but  that  there  was  actually  reasonable  ground  for 
such  fear  on  his  part. 

Idem. 

6.  A  homicide  cannot  be  Justified  on  the  ground  of  self-defense  unless  it  is 
made  to  appear  that  accused  had  been  put  in  imminent  danger  by  another,  and 
that  the  IcilUng  was  done  to  prevent  the  apparent  commission  of  a  felony  by  that 
other  on  accused. 

Impeaching  Verdict  by  Affidavit  of  Juror. 

7.  Affidavits  or  statements  of  Jurors  will  not  be  received  to  impeach  their 
verdict. 

From  Multnomah :  Melvin  C.  George,  Judge. 

George  Smith  appeals  from  a  sentence  of  death  for  mur- 
der. Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Chaa. 

A.  Petrain  and  Wilson  T,  Hume^  with  an  oral  argument  by 
Mr.  Hume. 

For  the  state  there  was  a  brief  over  the  names  of  John 
Manning,  District  Attorney,  Arthur  C.  Spencer,  and  Harry 

B.  Adams,  with  an  oral  argument  by  Mr.  Manning. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 
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The  defendant,  George  Smith,  having  been  convicted 
of  the  crime  of  murder  in  the  first  degree,  alleged  to  have 
been  committed  in  Multnomah  County,  Oregon,  August 
22,  1902,  by  killing  one  Annie  Smith,  appeals  from  the 
judgment  which  followed. 

1.  At  the  trial,  Frank  Snow,  a  detective,  having  testified 
that  about  12  o'clock  m.  of  the  day  of  the  homicide  the  de- 
fendant was  brought  as  a  prisoner  to  the  police  station  in 
Portland,  and  that  he  received  some  keys  from  him,  was 
asked  by  defendant's  counsel,  "What  did  he  say  with  refer- 
ence to  those  keys  when  he  gave  them  to  you?"  An  objec- 
tion to  the  question  on  the  ground  that  it  was  incompetent 
having  been  sustained,  it  is  contended  that  the  court  erred 
in  not  permitting  it  to  be  answered.  The  bill  of  exceptions 
shows  that  the  defendant  is  a  colored  man,  and  that  the 
deceased,  a  white  woman,  was  his  wife,  and  at  the  time  of 
her  death  an  inmate  of  a  house  of  ill-fame.  A  witness  for 
the  state  testified  that  a  few  hours  before  the  homicide  he 
saw  the  defendant  exhibit  a  revolver  to  another  colored 
man,  saying,  **I  will  get  some  white  person  before  long." 
But  the  defendant,  as  a  witness  in  his  own  behalf^  denied 
that  he  made  the  threat  so  imputed  to  him,  and  sought  to 
show,  by  the  question  propounded  to  Snow,  that  he  went 
to  his  wife's  room  for  a  lawful  purpose  at  the  time  she  was 
killed.  To  render  declarations  made  by  a  party  after  the 
commission  of  an  act  which  is  the  subject  of  inquiry  ad- 
missible in  evidence  as  a  part  of  the  res  gesUej  they  must 
have  grown  out  of  and  been  so  intimately  connected  and 
contemporaneous  with  such  act  as  to  illustrate  its  charac- 
ter, affording  a  mirror  which  involuntarily  reflects  the 
cause,  motive,  or  effect  of  the  particular  action :  State  v. 
G/a««,  5  Or.  73  ;  State  v,  Anderson,  10  Or.  448;  State  y.Ching 
Ling,  16  Or.  419  (18  Pac.  844);  State  v.  Henderson,  24  Or. 
100  (32  Pac.  1030);  State  v.  Brown,  28  Or.  147  (41  Pac. 
1042);  State  v.  Sargent,  32  Or.  110  (49  Pac.  889).    The 
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bill  of  exceptions  does  not  show  what  time  elapsed  between 
the  homicide  and  the  defendant's  incarceration,  but,  as  it 
must  have  been  ample  for  him  to  formulate  a  plan  of  de- 
fense justifying  his  conduct  or  mitigating  the  consequences 
of  his  act,  the  declaration  sought  to  be  established  was 
self-serving,  and  no  error  was  committed  in  excluding  it. 
2.  It  is  maintained  that  the  court  erred  in  refusing  to 
give  the  jury  certain  instructions  requested  by  defendant's 
counsel.  Testimony  was  introduced  by  defendant  tending 
to  prove  that  one  Ed  Potello,  alias  **Kansas,"  was  keeping 
the  defendant's  wife  as  his  mistress ;  that,  a  controversy 
having  ensued  in  consequence  of  such  conduct,  Potello 
assaulted  the  defendant  with  a  pistol,  inflicting  a  wound 
upon  his  head ;  that  Potello  had  informed  others  that  he 
intended  to  kill  the  defendant,  and,  such  threats  having 
been  communicated  to  the  latter  prior  to  the  homicide, 
he  sought  protection  from  the  chief  of  police  and  other 
officers ;  that  defendant,  having  secured  his  wife's  trunk, 
containing  some  of  her  clothing,  locked  it  in  his  room, 
refusing  to  deliver  it  upon  demand,  and  that  on  the  day 
before  the  homicide  he  secured  a  ticket,  intending  to  go  to 
Astoria.  The  defendant,  as  a  witness  in  his  own  behalf, 
testified  as  follows :  "On  the  day  of  the  shooting  I  went 
down  to  my  wife's  room  with  the  keys  to  the  room  where 
her  trunk  was,  to  give  her  the  keys,  so  she  could  get  the 
things.  I  went  to  her  room,  and  she  told  me  to  go  away, 
as  there  was  somebody  in  there.  I  asked  her  to  have  a 
drink.  Some  man's  voice  said  to  me,*Bring  up  two  bottles 
of  wine,  you  black  *  ♦'  I  went  down  stairs,  and  brought 
up  the  drinks.  My  wife  opened  the  door,  and  we  talked 
about  the  keys,  and  my  going  away  to  Astoria.  While  I 
was  talking  to  her,  I  saw  a  man  who  I  thought  was  *  Kan- 
sas' crouching  past  by  the  bureau  and  get  behind  the  door 
in  a  crouching  position  and  come  towards  me.  I  thought 
the  man  was  'Kansas,'  and  that  he  was  going  to  try  to 


112  State  v.  Smith.  [43  Or. 

kill  me.  I  fired  the  shot  intending  to  protect  myself  from 
*Kansas,'  and  as  I  fired,  my  wife  drew  back  suddenly  to- 
wards where  the  man  was  inside,  and  the  bullet  struck 
her." 

The  instructions  which  the  court  refused  to  give,  so  far 
as  deemed  applicable  to  the  question  involved,  are  as  fol- 
lows: 

**  There  has  been  some  evidence  introduced  in  behalf  of 
the  defense  in  this  case,  which,  it  is  claimed  by  the  de- 
fendant, tends  to  prove  that  one  EJd.  Potello,  otherwise 
known  in  the  testimony  as  '  Kansas,'  had  made  threats  to 
inflict  bodily  harm  upon  the  defendant,  and  that,  in  pur- 
suance of  such  threats,  there  had  been  at  different  times 
altercations  between  the  defendant  and  the  said  *  Kansas,' 
and  that  at  the  time  of  the  shooting  testified  to  in  this  case 
the  defendant  believed  that  this  man  'Kansas'  was  in  the 
room  where  the  deceased  was;  and  it  is  claimed  by  the 
defendant  that,  seeing  a  man  in  the  room  with  the  de- 
ceased, he  believed  that  the  man  was  '  Kansas,'  and  feared 
that  the  said  *  Kansas'  would  carry  out  his  threats  to  in- 
flict great  bodily  harm  upon  or  to  take  the  life  of  the  de- 
fendant, and  that,  believing  this,  he  acted  upon  the  im- 
pulse to  protect  himself  and  to  prevent  the  said  'Kansas' 
from  inflicting  the  said  harm,  and  fired  the  fatal  shot 
with  the  intention  of  preventing  the  said  'Kansas'  from 
assaulting  him,  and  without  the  intention  of  shooting  the 
deceased. 

"(1)  I  therefore  charge  you  that  if  you  believe,  from  the 
evidence  in  this  case,  that  Ed.  Potello,  or,  as  he  is  known 
in  the  testimony,  *  Kansas,'  had  made  threats  against  the 
defendant  to  inflict  death  or  great  bodily  harm  upon  him, 
that  the  defendant  would  have  had  a  right  to  use  such 
reasonable  means  to  protect  himself  as,  under  the  circum- 
stances, an  ordinarily  reasonable  man  would  have  used,  if 
the  person  in  the  room  with  the  deceased  had  been  *  Kan- 
sas' —  that  is,  if  vou  believe  that  the  threats  testified  to 
were  made,  and  the  defendant  had  reasonable  ground  to 
believe  that  the  said  threats  would  be  carried  out  by  *  Kan- 
sas,' under  all  the  circumstances  of  the  case,  an  ordinary 
reasonable  man  would  have  had  a  right  to  believe  that  the 
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person  in  the  room  with  the  deceased  was  *  Kansas/  and 
there  were  such  circumstances  and  surroundings  that 
would  lead  an  ordinary  man  to  believe  that  he  was  in 
danger  of  being  assaulted  or  of  receiving  great  bodily  harm 
from  the  person  so  in  the  room  with  the  deceased  —  then 
I  charge  you  that  the  defendant  had  a  right  to  act  upon 
appearances  as  they  looked  to  him  at  the  time,  or  as  they 
would  have  looked  to  an  ordinarv  man  under  all  the  tes- 
timony  in  this  case ;  and  if  the  testimony  should  show  that 
the  defendant  was  mistaken  in  the  fact  that  the  man  in 
the  room  with  the  deceased  was  *  Kansas/  he  would  only 
be  responsible  for  the  appearances  as  they  looked  to  him 
at  the  time ;  and  if  you  have  a  reasonable  doubt  from  the 
evidence  as  to  whether  or  not  the  defendant  believed  that 
the  man  in  the  room  with  the  deceased  was  '  Kansas/  and 
that  the  defendant,  in  fear  of  the  said  '  Kansas/  on  account 
of  the  threats  and  other  circumstances  as  I  have  instructed 
you,  fired  the  fatal  shot,  intending  then  and  there  to  pro- 
tect or  defend  himself  against  an  anticipated  assault,  and 
that  inadvertently  and  without  his  fault  the  deceased  came 
in  range  of  his  pistol  and  received  the  bullet  therefrom 
which  caused  her  death,  and  if  you  have  a  reasonable 
doubt  as  to  whether  or  not  the  defendant  intended  the 
said  bullet  to  strike  and  wound  the  deceased,  then  I  charge 
you  that  the  defendant  would  not  be  guilty  of  murder  in 
the  first  degree,  and  you  must  find  him  not  guilty  thereof. 

"(2)  And  I  further  charge  you  that  if  you  have  a  rea- 
sonable doubt  as  to  whether  or  not  the  defendant,  acting 
under  fear  of  receiving  death  or  great  bodily  harm  from 
the  man  in  the  room  on  account  of  any  circumstances, 
whether  threats  heretofore  made  bv  'Kansas'  and  com- 
municated  to  the  defendant,  or  by  reason  of  the  crouching 
position  or  other  suspicious  movements  of  the  man  in  the 
room,  he  fired  the  fatal  shot  upon  the  sudden  impulse, 
acting  under  such  fear  and  under  such  circumstances, 
and  you  have  a  reasonable  doubt  as  to  whether  or  not  he 
intended  to  shoot  or  wound  the  deceased,  you  will  find  the 
defendant  not  guilty. 

"(3)  Where  threats  are  made  against  a  man's  life,  or 
threats  to  inflict  great  bodily  harm  or  personal  injury  are 
made  by  a  person  whom  the  defendant,  from  the  circum- 
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stances  and  dealings  with  such  man,  has  reason  to  believe 
that  such  threats  will  be  carried  out,  and  has  full  knowl- 
edge of  the  character  of  such  threats  and  the  person  mak- 
ing the  same,  he  is  not  required  to  wait  until  he  is  assaulted 
or  put  in  imminent  danger  of  having  such  threats  exe- 
cuted by  the  person  making  the  same,  but  he  has  a  right 
to  act  upon  appearances,  and,  if  it  shall  reasonably  appear 
to  him  that  the  person  making  such  threats  is  about  to 
execute  the  same,  he  may  use  all  reasonable  means  at  his 
command,  which  appear  necessary  to  him  at  the  time,  to 
defend  himself,  and  prevent  the  execution  or  carrying  out 
of  such  threats,  and  if  he  so  does  he  is  not  guilty  of  any 
offense;  and  if,  in  so  defending  himself,  he  causes  an  in- 
jury or  the  death  of  a  person  other  than  the  one  making 
the  threats,  if,  under  all  the  circumstances  of  the  case,  he 
acted  upon  reasonable  appearances,  and  drew  such  con- 
clusions from  the  circumstances  as  they  appeared  to  him 
that  a  reasonable  man  would  draw,  he  will  not  be  responsi- 
ble for  the  inj  ury  or  death  resulting  from  his  act,  if  he  is  mis- 
taken in  the  person  receiving  the  injury;  and  in  this  case, 
if  you  have  a  reasonable  doubt  as  to  whether  or  not  the 
defendant  believed  the  man  in  the  room  was  Ed.  Potello  or 
*  Kansas,'  and  under  the  circumstances  of  the  case  he  had 
a  right,  under  the  law,  as  I  have  instructed  you,  to  defend 
himself,  and  was  honestly  mistaken  in  regard  to  the  iden- 
tity of  the  man  in  the  room,  he  would  not  be  criminally 
responsible  for  the  result  of  the  shooting.  If  you  have  a 
reasonable  doubt  as  to  whether  or  not  he  intended  to  shoot 
at  the  man  in  the  room  or  at  the  deceased,  you  must  ac- 
quit the  defendant.'* 

Exceptions  having  been  taken  to  the  court's  refusal  to 
give  these  instructions,  it  is  argued  that  the  defendant 
was  entitled  to  have  his  theory  of  the  case  fully  presented  to 
the  jury,  and,  that  right  having  been  denied  him,  error  was 
thereby  committed.  The  rule  is  well  settled  in  this  state 
that  a  party  to  an  action,  who  has  given  testimony  tending 
to  sustain  the  issues  on  his  part,  is  entitled  to  have  the  jury 
instructed  on  his  theory  of  the  case :  Fiore  v.  Ladd,  25  Or. 
423  (36  Pac.572);  Barnhart  y.  Ehrhart,  33 Or.  27 4(54  Fac. 
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195) ;  Farmers'  Bank  v.  Woodell,  38  Or.  294  (61  Pac.  837, 
65  Pac.  520) ;  Lewis  v.  Craft,  39  Or.  305  (64  Pac.  809).  In 
Anderson  v.  North  Pac.  Lum.  Co,  21  Or.  281  (28  Pac.  5), 
Mr.  Justice  Lord,  commenting  upon  this  principle,  says  : 
"  Without  doubt  it  is  the  duty  of  the  court  to  instruct  the 
jury  upon  every  point  relevant  to  the  issue,  and  either 
party  has  the  right  to  have  the  jury  so  instructed  plainly 
and  pointedly,  so  as  to  avoid  liability  to  mistake  or  error. 
Nor  can  it  be  denied  that,  if  the  court  should  fail  so  to 
instruct,  it  would  be  error  to  refuse  instructions  calculated 
to  cure  the  omission.*'  But  before  error  can  be  success- 
fully predicated  upon  the  court's  refusal  to  give  the  in- 
structions requested,  it  must  appear  that  they  were  correct 
expositions  of  the  law  applicable  to  the  theory  adopted  by 
the  defendant:    Blashfield,  Instr.  to  Juries,  §  137. 

3.  The  first  instruction  asked  for  stated  that  if  the  jury 
believed  that  Potello  had  made  threats  against  the  defend- 
ant to  inflict  death  or  great  bodily  harm  upon  him,  he 
would  have  had  a  right  to  use  such  reasonable  means  to 
protect  himself  as,  under  the  circumstances,  an  ordinary 
reasonable  man  would  have  used,  if  the  person  in  the  room 
with  the  deceased  had  been  ** Kansas."  The  reasonable 
means  to  be  used  in  case  of  such  threats  is  not  indicated, 
but,  as  death  ensued  from  the  use  of  a  pistol,  it  would  seem 
to  be  implied  from  the  language  stated  that,  if  Potello  had 
threatened  to  kill  the  defendant,  or  to  inflict  upon  him 
great  bodily  injury,  he  was  thereupon  justified  in  using  a 
deadly  weapon  which  might  result  in  taking  the  life  of 
Potello,  without  any  overt  act  of  a  hostile  character  or  any 
demonstration  upon  the  part  of  the  latter  that  would  in- 
duce the  defendant,  as  a  reasonably  prudent  man,  to  believe 
that  he  was  in  imminent  danger.  Such  is  not  the  law.  The 
right  of  self-defense  rests  upon  the  broad  foundation  of 
necessity  {State  v.  Morey,  25  Or.  241,  35  Pac.  655,36  Pac. 
573 ;  Stanley  v.  Commonwealth,  86  Ky.  440,  6  S.  W.  155,  9 
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Am.  St.  Rep.  305),  which  is  evidenced  by  a  real  or  an  ap- 
parent exhibition  of  force,  to  repel  which,  and  to  allay  a 
reasonable  apprehension  of  imminent  danger,  superin- 
duced by  some  overt  act,  force  may  also  be  used  (United 
States  V.  Outerbridge,  Fed.  Cas.  No.  15,978),  but  without 
such  necessity  the  right  to  resort  thereto  does  not  exist. 

4.  It  is  further  stated  in  said  first  instruction  that,  if 
''there  were  such  circumstances  and  surroundings  that 
would  lead  an  ordinary  man  to  believe  that  he  was  in  dan- 
ger of  being  assaulted  or  of  receiving  great  bodily  harm 
from  the  person  so  in  the  room  of  the  deceased,  then  I 
charge  you,"  etc.  It  will  be  observed  that  the  word  "dan- 
ger" is  not  qualified  by  the  word  "imminent."  In  United 
States  V.  Outerbridge,  Fed.  Cas.  No.  15,978,  Mr.  Justice 
Field,  in  defining  such  limiting  w^ord,  says  :  "By  'immi- 
nent danger'  is  meant  immediate  danger — one  that  must 
be  instantly  met,  one  that  cannot  be  guarded  against  by 
calling  on  the  assistance  of  others  or  the  protection  of  the 
law."  If  the  defendant  did  not,  as  a  reasonably  prudent 
man,  apprehend  the  existence  of  immediate  danger  from 
the  apparently  probable  execution  of  said  threats,  the  ne- 
cessity adverted  to  did  not  exist,  and  therefore  he  was  not 
justified  in  resorting  to  the  use  of  force.  These  elements 
having  been  omitted,  no  error  was  committed  in  refusing 
to  give  the  first  instruction. 

5.  In  the  second,  the  charge  requested  reads  in  part : 
"And  I  further  charge  you  that  if  you  have  a  reasonable 
doubt  as  to  whether  or  not  the  defendant,  acting  under 
fear  of  receiving  death  or  great  bodily  harm  from  the  man 
in  the  room,  »  *  fired  the  fatal  shot  upon  the  sudden 
impulse,  acting  under  such  fear  and  under  such  circum- 
stances, and  you  have  a  reasonable  doubt  as  to  whether  or 
not  he  intended  to  shoot  or  wound  the  deceased,  you  will 
find  the  defendant  not  guilty."  In  State  v.  Morey,  25  Or. 
241  (35  Pac.  655,  36  Pac.  573),  it  was  held  that  the  right 
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of  self-defense  does  not  depend  wholly  upon  the  belief 
which  the  person  claiming  it  entertained,  but  whether  or 
not  there  was  ground  for  a  reasonable  belief  on  his  part 
that  he  was  in  danger  of  death  or  great  bodily  harm  ;  Mr. 
Justice  Bban  saying :  *'A  man,  though  in  no  apparent  dan- 
ger, might  kill  another  through  fear,  alarm,  or  cowardice, 
under  the  belief,  honestly  entertained,  that  great  bodily 
harm  is  about  to  be  inflicted  upon  him ;  and  certainly  it 
could  not  be  claimed  that  under  such  circumstances  he 
would  be  justified  in  so  doing,  because  the  belief  would  be 
an  unreasonable  one,  and  not  justified  by  the  circumstances 
in  which  he  was  placed.  ♦  ♦  The  reasonableness  of  the 
defendant's  belief  was  to  be  determined  from  his  stand- 
point, but  it  was  a  question  for  the  jury  as  to  whether  he 
had  suflBcient  grounds  upon  which  to  base  such  belief." 
If  the  defendant's  fear  was  not  well  founded,  he  would  not 
be  guiltless  in  taking  the  life  of  a  person  whom  he  might 
have  suspected  of  being  Potello ;  for  if  he,  intending  to 
kill  Potello,  shot  at,  and,  missing  him,  killed  his  wife,  he 
is  as  guilty  as  though  he  had  killed  Potello :  State  v.  John- 
son, 7  Or.  210.  Unless  his  fears  were  such  as  a  reason- 
ably prudent  man  would  have  entertained  under  all  the 
circumstances,  he  would  have  been  guilty  of  manslaughter 
at  least;  and  hence  an  instruction  to  the  jury  to  find  him 
not  guilty  would  be  erroneous,  and  no  error  was  com- 
mitted in  refusing  to  give  it. 

6.  The  statement  in  the  third  refused  instruction  that 
defendant  was  not  required  to  wait  until  put  in  imminent 
danger  is  clearly  erroneous.  The  right  of  self-defense  will 
not  avail  where  the  difficulty  was  induced  by  the  party 
himself:  State  y,  Hawkins,  IS  Or  AIQ  (23  ThcAl  5).  Before 
one  can  excuse  his  conduct  in  taking  the  life  of  another, 
it  must  appear  that  it  was  done  to  prevent  the  apparent 
commission  of  a  felony  by  the  latter  upon  him:  State  v. 
Olds,  19  Or.  397  (24  Pac.  394).    No  one  is  justified  in  taking 
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the  life  of  aDotber,  unless  the  danger  of  suffering  great 
bodily  barm,  or  of  losing  his  own  life  is  imminent:  Good- 
all  V.  State,  1  Or.  334  (80  Am.  Dec.  396);  State  v.  Tarter, 
26  Or.  38  (37  Pac.  53);  StaU  v.  Porter,  32  Or.  135  (49  Pac. 
964).  The  legal  principle  stated  in  the  third  instruction 
asked  for  being  erroneous,  no  error  was  committed  in  re- 
fusing the  request  therefor. 

7.  It  is  insisted  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  and  that,  notwithstanding  the  ac- 
tion of  a  court  in  such  matters  is  an  exercise  of  discretion 
repeatedly  held  not  to  be  subject  to  review,  the  conse- 
quences resulting  from  its  refusal  in  this  case  ought  to 
render  an  examination  of  the  error  assigned  necessary. 
Assuming,  in  favorem  vitae,  that  the  point  insisted  upon  is 
well  taken,  we  will,  in  the  present  instance,  examine  the 
reasons  advanced  in  support  of  the  motion  for  a  new  trial : 
State  V.  Magers,  36  Or.  38  (58  Pac.  892).  The  affidavit  of  one 
of  the  jurors  is  to  the  effect  that  during  the  trial  Ghauncey 
Ball,  another  juror,  became  dangerously  ill,  necessitating 
a  postponement  of  one  day  ;  that  when  Ball  returned,  and 
the  trial  was  resumed,  he  was  unable  to  occupy  his  chair, 
and  was  frequently  attended  by  a  physician ;  that  when 
the  jury  retired  to  deliberate  on  their  verdict  the  juror 
making  the  affidavit  was  induced  to  consent  to  the  con- 
clusion reached  under  the  apprehension  that  if  they  were 
not  discharged  without  delay  the  effect  of  the  confinement 
upon  Ball  would  be  serious.  The  affidavits  of  two  other 
jurors,  however,  while  admitting  Ball's  indisposition,  are 
to  the  effect  that  his  condition  in  the  jury  room  was  no 
worse  than  at  the  trial ;  that  he  took  a  part  with  the  other 
jurors  in  discussing  the  testimony  and  deliberating  upon 
the  verdict ;  and  that  they  heard  nothing  said  by  any  of  the 
jurors  leading  them  to  believe  that  the  verdict  of  murder 
in  the  first  degree  was  agreed  upon  because  of  Ball's  con- 
dition.   In  Cline  v.  Broy,  1  Or.  89,  it  was  held  that  the 
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affidavit  of  jurors  will  not  be  received  to  impeach  their 
verdict.  Judge  Thompson,  in  his  work  on  Trials  (vol.  2, 
§  2618),  speaking  upon  this  subject,  says :  "  Upon  grounds 
of  public  policy,  courts  have  almost  universally  agreed 
upon  the  rule  that  no  affidavit,  deposition,  or  other  sworn 
statement  of  a  juror  will  be  received  to  impeach  the  ver- 
dict." The  rule  thus  announced  is  supported  by  such  a 
decided  weight  of  judicial  utterance  that  we  deem  further 
citation  of  authority  in  support  thereof  unnecessary. 

No  error  having  been  committed  by  the  trial  court,  it 
follows  that  the  judgment  is  affirmed.  Affirmed. 

Decided  2  June,  1908. 

MABTIN   I*.  MABTIN. 

[72  Pac.  839] 

Evidence  of  Tbansfer  in  Trust. 

1.  The  evidence  satisfies  the  court  that  the  transfer  questioned  In  this  suit  was 
made  to  the  defendant  as  a  trustee  for  plaintiff. 

Parol  Evidence  of  Trust  in  Personal.  Property— Varying  Writing. 

2.  Parol  evidence  is  competent  to  show  that  a  transfer  of  personal  property  by 
a  bill  of  sale  absolute  in  form  was  In  trust  for  the  assignor. 

Accounting  — Interest  on  Trust  Funds. 

3.  A  trustee  Is  not  chargeable  with  interest  on  trust  funds  in  his  hands  unless 
he  has  been  negligent  or  unDaithful  lo  his  duty. 

From  Union :   Robert  Eakin,  Judge. 

This  is  a  suit  by  Joseph  Martin  against  his  son  John 
Martin  to  declare  a  trust  in, personal  property  and  for  an 
accounting.  In  September,  1896,  the  plaintiff  transferred 
to  his  son,  the  defendant,  seven  certain  promissory  notes 
by  indorsement  and  a  bill  of  sale,  of  which  the  following 
is  a  copy,  omitting  signatures : 

**Cove,  Union  County,  Oregon, 

September  the  8,  1896. 
This  is  to  certify  that  I,  Joseph  Martin,  have  this  day 
sold  to  John  Martin  all  of  the  following  notes  and  accounts, 
for  which  I,  Joseph  Martin,  have  received  full  payment  of 
the  said  John  Martin,  for  all  of  the  following  notes  and 
accounts :  One  note  of  six  hundred  dollars,  maker  Harris 
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H.  French  &  Adelaide  R.  French,  dated  Feb.  1,1895 ;  one 
five  hundred  and  sixty, makers  W.T.Martin  and  Rebecca 
Tolly,  dated  Feb.  17,  1894 ;  one  note  fifty  dollars,  dated 
March  21,  1895,  made  by  John  Martin;  one  note  of  two 
hundred  and  fifty  dollars,  dated  March  8,  1892,  makers 
M.  S.  Warren  and  Warren  Sisters ;  one  note  of  one  hun- 
dred and  forty  dollars,  dated  November  22,  1892,  maker 
M.  S.  Warren;  one  note  of  four  hundred  dollars,  dated 
June  the  1,  1895,  maker  John  Martin;  one  note  of  one 
hundred  and  fifty  dollars,  dated  December  the  17,  1889, 
makers  Thomas  F.  Weaver,  Joseph  Huffman,  W.  W.  Gor- 
dan,  Joel  Weaver." 

The  defendant  has  collected  $600  on  the  Martin  and 
Tolly  note,  $150  on  the  W^eaver  note,  and  converted  to  his 
own  use  the  two  notes  made  bj^  himself.  The  French  note 
was  paid  to  the  plaintiff,  who  claims  to  have  turned  the 
money  over  to  the  defendant;  but  this  is  denied.  The  note 
of  M.  S.  Warren  and  Warren  Sisters  has  not  been  collected, 
nor  has  that  of  M.  S.  Warren, and  the  makers  are  probably 
insolvent.  At  the  time  of  the  transfer  the  plaintiff  was 
about  eighty-five  years  of  age,  feeble,  and  practically  in- 
capacitated from  attending  to  his  business.  He  claims  and 
alleges  that  the  notes  were  assigned  and  transferred  to  his 
son,  in  trust  to  collect  the  same,  use  a  sufficient  amount 
of  the  proceeds  thereof  to  pay  for  his  (plaintiff's)  support 
and  maintenance,  and  to  invest  and  account  to  him  for 
the  remainder.  The  defendant,  on  the  other  hand,  con- 
tends and  avers  that  the  transaction  was  an  absolute  sale, 
for  an  adequate  consideration,  consisting  of  some  $500  pre- 
viously paid  on  account  of  board  for  the  plaintiff,  and  $20 
in  cash  paid  at  the  time  of  the  transfer.  He  also  alleges 
that  he  has  since  paid  out  for  the  plaintiff  and  on  his  ac- 
count for  board,  clothing,  and  other  necessary  expenses 
various  sums,  aggregating  $766.40.  The  trial  court  found 
that  the  transfer  was  made  in  trust  for  the  plaintiff,  charged 
defendant  with   the  amount  of  the  various   notes,  with 


June,  1903.]  Martin  v.  Martin.  121 

interest,  except  the  balance  of  the  Weaver  note,  the  two 
notes  given  by  the  Warrens,  and  the  amount  paid  plain- 
tiff on  the  French  note,  allowed  him  credit  for  money  ex- 
pended for  board  and  other  expenses  of  the  plaintiff  since 
the  transfer,  amounting  to  $747.10,  and  entered  a  decree 
against  him  for  a  balance  of  $1,010.17,  and  he  appeals. 

Modified. 

For  appellant  there  was  a  brief  over  the  name  of  Ram- 
sey &  Oliver,  with  an  oral  argument  by  Mr.  William  M, 
Ramsey. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  H.  Crawford. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

1.  From  an  examination  of  the  evidence  we  are  satisfied 
that  the  findings  of  the  trial  court  to  the  effect  that  the 
transfer  of  the  promissory  notes  in  question  was  not  in- 
tended as  an  absolute  sale,  but  was  made  in  trust  for  the 
use  and  benefit  of  the  plaintiff,  must  be  sustained.  The 
plaintiff  testifies  that  he  was  planning  to  go  East  on  a  visit, 
and  his  son  was  to  keep  the  notes  for  him  until  his  return, 
and  then  give  them  back  to  him  ;  that  he  did  not  go,  but 
allowed  the  arrangement  to  continue,  and  afterward  col- 
lected the  Martin  and  Tolly  note,  and  turned  the  money 
over  to  defendant,  who  agreed  to  invest  it  in  county  war- 
rants, or  put  it  in  the  bank  to  plaintiff's  credit.  Mr.  Prill- 
aman,  who  drew  the  bill  of  sale,  testifies  that  plaintiff  and 
defendant  came  to  his  office,  and  told  him  that  plaintiff 
had  some  notes  he  desired  to  turn  over  to  defendant,  and 
wanted  a  list  of  them  made  out ;  that  they  told  him  how 
they  wanted  the  bill  of  sale  written,  and  he  did  as  they  re- 
quested ;  that  plaintiff  said  he  wanted  to  go  back  to  Iowa, 
and  defendant  was  to  let  him  have  the  money  for  that  pur- 
pose, and  paid  him  $20  at  the  time.    Mrs.  William  Martin 
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says  that  in  the  spring  of  1901  plaintiff  owed  her  for  board, 
and  she  asked  defendant  to  pay  the  bill ;  that  he  said  he 
had  been  paying  plaintiff's  bills  for  some  time,  but  would 
not  do  so  any  more,  and  that  there  were  $100  left,  which 
he  was  going  to  keep  for  the  plaintiff's  necessary  needs. 
W.  T.  Martin  had  a  conversation  with  the  defendant  about 
two  years  before  this  suit  was  commenced,  in  which  the 
defendant  made  no  claim  that  he  had  purchased  the  notes 
from  his  father,  but  said  that  they  could  be  credited  "ac- 
cording to  law ;"  that  there  were  $100  back  and  unpaid  on 
the  Weaver  note,  and  that  the  plaintiff  could  get  that  at 
anv  time  he  wished.  The  defendant  testifies  that  he  had 
a  settlement  with  his  father  at  the  time  of  the  transfer, 
but  gives  no  details  thereof,  and,  in  referring  to  the  trans- 
fer itself,  says  that  it  was  made  to  him  as  a  gift,  and  in 
consideration  of  his  advancing  the  plaintiff  money  to  take 
him  to  Iowa ;  that  he  gave  his  father  money  for  that  pur- 
pose (without  stating  the  amount),  and  then  persuaded 
him  not  to  go.  The  evidence  of  the  defendant  itself  does 
not  tend  to  prove  a  sale  of  the  property  to  him  as  alleged 
in  the  answer,  and,  to  our  minds,  the  entire  testimony  in- 
dicates very  clearly  that  the  transfer  was  not  so  intended, 
but  that  it  was  made  in  trust  for  the  use  and  benefit  of  the 
plaintiff.  He  was  old  and  feeble  at  the  time,  and  practi- 
cally unable  to  attend  to  his  business  affairs.  He  was  con- 
templating a  trip  East,  and  had  the  utmost  confidence  in 
his  son.  It  was  very  natural,  under  such  circumstances, 
that  he  should  transfer  these  notes  to  his  son  with  the  un- 
derstanding that  the  son  should  use  the  proceeds  thereof, 
or  as  much  as  might  be  necessary,  for  his  (plaintiff's) 
support  and  maintenance.  Defendant's  subsequent  con- 
duct in  furnishing  money  for  that  purpose  is  corrobo- 
rative of  this  theory.  It  is  also  borne  out  by  the  circum- 
stance that  after  the  transfer  the  plaintiff  collected  the 
amount  due  on  one  of  the  notes,  and,  according  to  the  de- 
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fendant's  testimony,  he  appropriated  it  to  his  own  use. 
The  defendant,  however,  never  made  any  demand  or  claim 
on  him  for  it,  thus  recognizing  his  right  to  its  possession. 
2.  On  behalf  of  the  defendant  it  is  argued  that  the  evi- 
dence of  the  property  having  been  transferred  in  trust 
varies  or  contradicts  the  written  bill  of  sale,  and  hence  it 
was  error  to  admit  it.  The  rule  is  elementary  that  parol 
evidence  is  not  admissible  to  vary  the  terms  of  a  written 
instrument,  but  a  trust  in  personal  property  may  be  cre- 
ated or  declared  by  parol :  Cooper  v.  Thomason^  30  Or.  161 
(45Pac.296);  27Am.&Eng.Ency.Law(led.),54;  Savings 
Inatitutionv. Hathom, 88 Me.  122(33Atl. 836, 32 L. R.  A. 377,  , 
51  Am.  St.  Rep.  382,  and  note).  Such  evidence  is  also  com- 
petent to  show  that  the  transfer  of  personal  property  by  a 
conveyance  absolute  in  form  was  in  trust  for  the  assignor : 
Chace  V.  Chapin,  130  Mass.  128.  A  trust  in  real  property 
can  be  created  and  preserved  only  by  a  writing,  but  in  the 
case  of  personal  property  it  may  be  done  by  parol.  In 
either  instance,  however,  the  proof  of  a  trust  does  not  vary 
or  contradict  the  writing  conveying  the  title,  where  it 
does  not  contain  the  terms  of  the  trust,  but  simply  shows 
the  purpose  for  which  the  conveyance  was  made.  The  bill 
of  sale  under  consideration  transferred  the  legal  title  to  the 
notes  described  therein  to  the  defendant.  This  is  not  de- 
nied by  the  plaintiff.  Indeed,  the  foundation  of  his  suit 
is  that  the  legal  title  of  the  property  is  in  the  defendant, 
but  that  he  holds  it  as  a  trustee  only.  The  bill  of  sale  does 
not  declare  or  negative  a  trust ;  hence  parol  testimony  is 
admissible  to  show  the  real  purpose  of  the  transfer,  and 
does  not  vary  or  contradict  the  writing.  We  conclude, 
therefore,  that  the  defendant  received  and  now  holds  the 
property,  or  such  part  of  the  proceeds  as  he  has  not  ex- 
pended for  the  use  and  benefit  of  the  plaintiff,  in  trust  for 
him,  and  the  only  remaining  question  is  as  to  the  account- 
ing. 
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3.  The  court  below  made  no  finding  as-to  the  money  re- 
ceived by  the  plaintiff  on  the  French  note.  That  it  was 
paid  to  him  is  conclusively  shown  by  the  check  drawn  in 
his  Javor,  indorsed  and  cashed  by  him  at  the  bank.  He 
has  no  recollection  as  to  what  he  did  with  the  money,  and 
the  defendant  testifies  positively  that  no  part  of  it  ever 
came  into  his  hands.  Upon  this  issue,  therefore,  the  plain- 
tiff must  fail.  The  two  Warren  notes  have  not  been  col- 
lected, and,  although  the  makers  are  probably  insolvent, 
the  plaintiff  is  entitled  to  the  possession  of  the  notes.  The 
Weaver  note,  upon  which  there  is  a  balance  still  due, 
should  also  be  turned  over  to  him.  The  court  below  held 
the  defendant  to  a  strict  accounting,  and  charged  him  with 
interest  on  -the  money  collected  on  the  Martin  and  Tolly 
note  and  on  the  Weaver  note.  In  our  opinion,  however, 
there  is  not  sufficient  evidence  to  sustain  this  charge.  A 
trustee  is  not  chargeable  with  interest  on  the  trust  funds, 
unless  he  has  used  them  for  his  own  profit,  or  invested 
them  so  as  to  produce  interest,  or  suffered  them  to  lie  idle 
when  they  might  have  been  invested,  or  needlessly  de- 
layed settlement  and  surrender  of  the  property,  or  in  some 
other  way  shown  a  want  of  diligence  and  good  faith:  27 
Am.  &  Eng.  Ency.  Law  (1  ed.),  179.  It  has  not  been  estab- 
lished here,  however,  that  the  defendant  ever  received  any 
•interest  on  the  money,  or  that  he  invested  it,  or  was  negli- 
gent in  not  doing  so,  or  converted  it  to  his  own  use.  Under 
such  circumstances,  we  do  not  think  he  should  be  held  to 
a  strict  accountability,  and  charged  with  interest  on  the 
fund. 

The  credits  allowed  him  by  the  court  below  are,  in  our 
opinion,  in  accordance  with  the  testimony.  His  claim  for 
money  paid  for  the  board  of  plaintiff  prior  to  the  transfer 
to  him  of  the  notes  in  question  is  not  borne  out  by  the 
evidence.  There  is  nothing  to  show  how  much  money  he 
expended  on  that  account,  or  for  what  length  of  time  he 
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paid  the  plaintiff's  board.  Plaintiff  bad  ample  means  witb 
wbicb  to  pay  bis  own  board,  and  tbere  is  no  reason  ad- 
duced wby  be  did  not  do  so.  In  addition  to  tbis,  a  sbort 
time  before  tbe  transfer  tbe  defendant  borrowed  $450  of 
the  plaintiff,  on  which  he  afterwards  made  some  payments 
of  interest,  without  claiming  that  the  plaintiff  was  in- 
debted to  him  in  any  sum.  All  this  is  inconsistent  with 
his  present  position.  The  decree  of  the  court  below  will 
therefore  be  modified  by  eliminating  the  charge  for  inter- 
est on  the  money  collected  from  the  Martin  and  Tolly  note 
and  the  Weaver  note,  and  in  all  other  respects  affirmed. 

Modified. 

AiKued  18  March,  decided  80  March,  190B. 

STATE  V.  HOUGHTON. 

[71  Pac.  962.] 

Criminal  Law  — Identification  of  Photograph  as  Meaiu»ay. 

1.  Testimony  that  a  proaecotlng  witness  recognised  a  photograph  of  defend- 
ant as  that  of  the  person  whom  he  desired  to  complain  against  is  hearsay  and 
inadmissible. 

Hkar&ay  Evidbncb  —  Harmless  Error. 

2.  Where  a  witness  was  erroneously  permitted  to  testify  that  a  prosecutor  rec- 
ognized defendant's  photograph  at  the  police  station  as  a  photograph  of  the  per- 
son who  he  claimed  had  committed  a  crime,  and  there  was  subsequent  testimony 
tending  to  show  that  defendant's  photograph  was  in  the  rogues*  gallery  because 
of  his  having  committed  other  crimes,  the  error  was  not  harmless. 

Evidence  of  Other  and  Disconnected  Crimes. 

3.  It  is  reversible  error  to  admit  in  a  criminal  case  evidence  that  defendant 
had  committed  other  crimes  in  no  way  connected  with  the  one  charged. 

Error  Made  Harmless  by  Other  Evidence. 

4.  Error  in  admitting  detailed  evidence  of  hearsay  matters  Is  not  rendered 
harmless  by  evidence  of  the  same  matter  given  without  objection,  but  in  a  cur- 
sory way  as  an  incident  of  a  greater  story  and  without  details  or  emphasis. 

From  Multnomah :  Arthur  L.  Frazbr,  Judge. 
Charles,  better  known  as  "Chick"  Houghton,  was  con- 
victed of  an  assault  with  intent  to  rob,  and  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Wil- 
son T.  Hume  and  Chas,  F.  Lord,  with  an  oral  argument  by 
Mr.  Hume, 
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For  the  state  there  was  a  brief  over  the  names  of  John 
Manning,  District  Attorney,  and  Arthur  C.  Spencer^  with 
an  oral  argument  by  Mr.  Spencer. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  defendant  was  charged  with  the  crime  of  robbery 
from  the  person  of  one  Balch,  by  assault  and  putting  in 
fear,  and  upon  his  trial  was  convicted  of  an  assault  with 
intent  to  rob.  .  Balch  was  assaulted  by  three  men,  and 
robbed  of  a  check  for  $7,  and  $20  to  $25  in  money,  about 
11  o'clock  on  the  night  of  November  7,  1902,  on  a  street 
in  the  **North  End"  of  the  City  of  Portland.  A  short  time 
before  the  robbery  he  was  in  the  Mint  saloon,  and  while 
there  received  change  for  a  twenty-dollar  gold  piece.  Sev- 
eral persons,  strangers  to  him,  were  in  the  saloon  at  the 
time,  one  of  whom  he  testifies  was  the  defendant.  After 
receiving  his  change  he  went  out  on  the  street,  where  he 
was  accosted,  as  he  says,  by  the  defendant,  who  inquired 
if  he  was  a  stranger  in  town,  and,  receiving  an  answer  in 
the  affirmative,  said  that  he  was  also  a  stranger,  and  sug- 
gested that  they  walk  around  and  see  the  town  together. 
They  soon  after  started,  and  had  gone  but  a  short  distance 
when  two  persons  suddenly  stepped  out  in  front  of  them, 
and,  with  the  aid  of  defendant,  as  Balch  testifies,  commit- 
ted the  robbery.  Balch  immediately  reported  the  crime 
to  the  police.  At  the  trial  he  testified,  without  objection, 
that  the  morning  after  the  robbery  he  recognized  a  pho- 
tograph of  the  defendant  at  the  police  station  as  being  that 
of  one  of  the  persons  engaged  in  the  commission  of  the 
crime.  Joseph  Day  was  thereupon  called  as  a  witness  for 
the  prosecution,  and,  after  testifying  that  he  was  a  mem- 
ber of  the  detective  force,  and  detailed  to  inquire  into  the 
commission  of  this  particular  offense,  stated  that  Balch 
described  to  him  one  of  the  men  engaged  in  its  commis- 
sion, and  said  that  he  would  know  him  if  he  saw  him  ; 
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that  he  asked  Balch  if  he  thought  he  would  recognize  the 
picture  of  the  man,  and  took  down  the  book  belonging  to 
the  office,  containing  photographs  of  sundry  persons.  Ob- 
jection was  made  to  this  testimony  because  it  was  hearsay, 
but  the  objection  was  ^overruled,  and  the  witness  contin- 
ued :  "I  took  down  the  book,  and  turned  over,  page  by 
page,  from  A,  B,  C,  all  through,  and  let  him  look  at  the 
pictures,  and  he  came  to  Houghton's  picture,  and  he  said, 
*That  is  the  man.'  "  A  motion  was  thereupon  made  to  strike 
out  this  evidence,  and  the  district  attorney  remarked  that 
he  had  no  objection.  The  court,  however,  ruled  that  it 
might  be  stricken  out  if  the  district  attorney  consented, 
but  that,  in  his  opinion,  it  was  competent.  Exception  was 
taken  to  the  ruling  as  to  the  competency  of  the  testimony, 
when  the  court  remarked :  "I  think  the  fact  that  he  was 
able  to  pick  out  his  picture  is  material  evidence  in  this 
case."  The  motion  to  strike  out  was  renewed  and  over- 
ruled. 

The  defendant,  testifying  in  his  own  behalf,  among  ether 
things,  in  response  to  questions  of  his  counsel,  said  that 
his  picture  had  been  taken  and  was  at  the  station  because 
he  would  not  act  as  a  **stool  pigeon"  for  Dectective  Day ; 
that  he  was  walking  along  the  street  one  day,  when  the 
detective  seized  him,  took  him  to  the  station,  and  had 
his  picture  taken,  without  any  charge  having  been  pre- 
ferred against  him.  On  cross-examination  he  was  asked : 
**You  say  that  Joe  Day  just  walked  out  on  the  street,  and 
run  you  into  the  station,  and  took  your  photograph  in  the 
gallery  ?  A.  That  is  exactly  what  he  did.  Q.  I  wall  ask 
you  if  it  is  not  a  fact,  and  that  you  know  it,  that  the  reason 
that  picture  was  taken  was  because  you  held  up  a  man  at 
the  point  of  a  gun,  and  another  man  robbed  him,  and  you 
ran  up  into  a  house  and  jumped  out  of  the  window,  and 
as  soon  as  they  arrested  you  they  had  your  photograph 
taken  ?"    Objection  was  made  to  this  question,  and  the 
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court  requested  to  instruct  the  jury  to  disregard  it,  but 
the  request  was  denied,  and  the  examination  proceeded : 
**Q.  I  will  ask  you  if  it  is  not  a  fact  that  you  saw  Joe  Day 
in  Seattle,  near  the  corner  of  Second  Avenue  and  Yesler 
Street,  and  when  you  saw  him  you  ran  and  hid  in  a  stair- 
way ?  A.  No;  I  did  not.  Q.  You  did  not  see  him  over  there 
at  all  ?  A.  No,  sir ;  I  did  not.  Why  should  I  run  from  him  ? 
Q.  Probably  you  know.  #  *  You  did  not  resist  the  taking 
of  that  picture,  did  you  ?  A.  Yes ;  I  did.  I  told  them  they 
had  no  right  to  take  that  picture ;  I  was  not  arrested  for 
nothing;  that  I  could  not  walk  down  the  street;  it  was  a 
funny  thing,  when  I  was  not  arrested,  that  I  could  not 
turn  a  corner  but  what  Joe  Day  was  near  at  hand."  Ob- 
jection was  made  to  this  question,  but  overruled  by  the 
court.  **Q.  You  know  that  a  little  while  before  that  you 
had  stolen  $200?"  An  objection  was  sustained  to  this 
question  but  the  witness  answered,  "It  ain't  so ;"  and  upon 
motion  this  was  stricken  out,  and  the  jury  instructed  to 
disregard  it.  Day  was  subsequently  called  in  rebuttal, 
and  was  interrogated  by  the  district  attorney  and  answered 
as  follows :  "You  heard  the  explanation  of  Houghton 
about  taking  his  picture  ?  A.  Yes ;  I  did.  Q.  I  wish  you 
would  explain  the  circumstances  of  taking  that  picture." 
The  question  was  objected  to  because  it  was  irrelevant  and 
immaterial,  but  the  objection  was  overruled,  and  the  ex- 
amination proceeded  :  "Q.  State  whether  or  not  the  pic- 
ture was  taken  because  of  any  robbery  or  crime  the  de- 
fendant, Houghton,  had  committed  ?  A.  Yes.  Q.  What 
was  the  crime  he  had  committed  ?"  Objection  was  made 
to  the  last  question,  and  it  was  not  insisted  upon  by  the 
district  attorney. 

1.  The  admission  of  the  testimony  of  Detective  Day  that 
the  prosecuting  witness,  Balch,  the  morning  after  the  rob- 
bery, identified  the  photograph  of  the  defendant  in  the 
rogues'  gallery  at  the  police  station  as  that  of  one  of  the 
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parties  engaged  in  the  commission  of  the  crime,  the  admis- 
sion of  the  testimony  as  to  when  and  under  what  circum- 
stances the  defendant's  photograph  was  taken,  and  the 
ruling  of  the  court  on  his  cross-examination  in  reference 
thereto,  are  all  made  the  basis  of  separate  assignments  of 
error.  Without  noticing  the  assignments  in  detail,  how- 
ever, it  is  clear  that  they  are  of  such  a  character  as  to  re- 
quire a  reversal  of  the  judgment.  The  testimony  that 
Balch  identified  the  defendant's  photograph  as  that  of  one 
of  the  guilty  parties  was  mere  hearsay,  and,  under  the  cir- 
cumstances, prejudicial  to  the  defendant.  The  crime  for 
which  he  was  being  tried  was  committed  at  night,  and,  as 
he  was  a  stranger  to  the  prosecuting  witness,  an  impor- 
tant and  material  question  in  the  case  was  whether  Balch 
was  able  to  identify  him  as  one  of  the  guilty  parties.  The 
fact  that  the  next  morning  Balch  was  shown  by  the  de- 
tective a  photograph  of  the  defendant,  and  identified  it  as 
a  picture  of  one  of  the  parties  concerned  in  the  commis- 
sion of  the  crime,  was  damaging  testimony,  in  view  of  the 
ruling  of  the  court  that  it  "was  material  evidence  in  the 
case."  It  amounted  to  nothing  more  than  an  identifica- 
tion or  description  of  the  culprit,  and,  as  it  was  not  in  the 
presence  of  the  defendant,  was  hearsay  evidence  and  in- 
competent. This  is  in  accordance  with  oft-repeated  hold- 
ings of  the  courts.  Thus,  in  People  v.  Johnson  91  Cal.  265 
(27  Pac.  663),  and  People  v.  McNamara,  94  Cal.  509  (29 
Pac.  953),  the  testimony  of  an  officer  as  to  the  description 
of  the  culprit  given  him  by  the  prosecuting  witness  before 
the  arrest  in  each  instance  was  held  to  be  hearsay,  and  its 
admission  prejudicial  error,  for  which  the  cases  were  re- 
versed. Again,  in  Murphy^  alias  Jones  v.  State,  41  Tex. 
Cr.  R.  120  (51 S.  W.  940),  it  was  held  that  on  a  trial  for  mur- 
der it  was  incompetent  and  inadmissible,  as  original  evi- 
dence, to  prove  by  a  witness  who  was  present  at  the  killing, 

4J  Or,— 9, 


130  State  v.  Houghton.  [43  Or. 

and  only  saw  defendant  for  an  instant  at  that  time,  that 
subsequently  she  picked  him  out  and  identified  him  at  the 
jail,  among  several  other  inmates,  as  the  person  who  com- 
mitted the  murder.  So,  also,  in  Commonwealth  v.  Fagan, 
108  Mass.  471,  evidence  that  the  person  who  was  robbed 
described  the  robber  to  the  officer,  and  that  the  officer 
thereupon  went  in  search  of  the  defendant,  was  held  hear- 
say, and  not  admissible  to  identify  the  robber  with  the 
defendant.  And  in  0' Toole  v.  State]  105  Wis.  18  (80  N.  W. 
915) — a  case  somewhat  similar  to  the  one  at  bar  —  two 
policemen  testified  to  the  effect  that  the  prosecuting  wit- 
ness on  the  day  after  the  robbery  stated  that  plaintiff  in 
error  was  the  man  who  committed  it;  but  the  court  held 
the  admission  of  such  testimon}''  error,  saying:  "It  was 
placing  before  the  jury  an  unsworn  declaration  under  cir- 
cumstances likely  to  give  it  great  weight.  The  darkness 
and  confusion  surrounding  the  robbery  justified  an  argu- 
ment upon  the  improbability  of  the  prosecutor's  ability  to 
have  seen  his  assailant  sufficiently  to  identify  him,  and 
the  declaration  of  defendant's  identity  when  presented 
among  others  before  complainant  must  be  weighed  with 
the  jury  upon  the  facts  so  declared,  and  therefore  preju- 
diced the  accused.  Error  was  thus  committed  for  which 
the  judgment  must  be  reversed."  The  admission  of  the 
testimony  that  the  prosecuting  witness  recognized  defend- 
ant's photograph  at  the  police  station  the  morning  after 
the  robbery  as  that  of  one  of  the  parties  engaged  in  its 
commission  was  therefore  error. 

2.  Nor  was  the  error  harmless,  as  it  brought  prominently 
before  the  jury  the  fact  that  the  defendant's  picture  was 
in  the  rogues'  gallery,  presumably  because  of  the  commis- 
sion of  other  crimes  by  him,  or  because  he  was  regarded 
by  the  police  as  a  common  criminal,  which,  in  connection 
with  the  nature  of  his  subsequent  cross-examination,  prac- 
tically amounted  to  an  attack  on  his  general  character. 
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3.  In  addition  to  this  the  testimony  concerning  the 
commission  by  him  of  other  distinct  crimes  was  in  no  way 
connected  with  that  for  which  he  ^as  on  trial,  thus  vio- 
lating a  universal  rule  of  law. 

4.  Neither  was  this  error  cured  by  Balch's  testimony, 
admitted  without  objection.  Balch  did  not  go  into  details, 
and  his  evidence  on  this  subject  could  perhaps  be  regarded 
only  as  a  circumstance  attending  the  search  for  the  guilty 
parties.  When  Day  was  called,  however,  the  entire  mat- 
ter was  gone  into,  over  the  objection  of  the  defendant,  and 
under  the  ruling  of  the  court  that  such  evidence  was  ma- 
terial testimony  against  him. 

As  these  views  require  a  reversal  of  the  judgment,  it  is 
perhaps  unnecessary  to  consider  whether  the  crime  of 
which  the  defendant  was  convicted  was  included  in  the 
one  charged  in  the  information ;  but  it  is  difficult  to  un- 
derstand how  robbery  from  the  person  by  assault  and 
putting  in  fear  could  be  committed  without  an  assault 
with  an  intent  to  rob. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

Reversed. 

Decided  8  June,  rehearing  denied  3  August,  1908. 

8LATBB  v.  liA  GBAKDE  POWEB  CO. 

[72  Pac.  738.1 

Arbitration  and  Award  — Notice  of  Mekting  of  Arbitrators. 

A  Rubmlsslon  was  made  to  two  arbitrators,  wltti  power  to  choose  a  third.  The 
parlies  appeared  before  the  two,  and  made  statements  of  their  claims.  The  two. 
Calling  to  agree,  chose  a  third,  who,  without  examining  the  work  to  be  passed  on, 
met  with  the  other  two.  The  arbitrator  appointed  by  plaintiff  withdrew  without 
his  knowledge,  and  the  others  made  the  award.  Heldj  that  notice  to  the  parties 
of  the  meeting  by  the  three  was  necessary  to  give  Jurisdiction,  and,  none  having 
been  given,and  plalntiflTnot  having  known  that  the  arbitrator  appointed  by  him 
had  withdrawn,  the  award  was  void,  though  the  parties  knew  the  arbitrators  were 
In  seKBlon  after  the  third  was  chosen. 

From  Union :   Robert  Eakin,  Judge. 

Suit  by  J.  L.  Slater  against  the  La  Grande  Light  &  Power 
Company  and  others  to  foreclose  a  lien.    The  facts  are  that 
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after  plaintiff  had  commenced  to  furnish  the  material  and 
to  construct  a  dam  in  the  Grande  Ronde  River  for  the  de- 
fendant under  an  agreement  that  he  was  to  receive  there- 
for the  sum  of  $6,300,  the  plan  and  specifications  were 
modified,  increasing,  in  some  particulars,  the  labor  and 
material,  diminishing  the  size  of  the  dam,  and  relieving 
the  plaintiff  from  filling  a  crib  with  rock,  it  being  under- 
stood that  he  was  to  be  paid  the  reasonable  value  of  the 
extra  labor  and  material  necessitated  by  the  change,  and 
that  defendant  should  be  credited  with  the  cost  of  filling 
a  crib  of  the  dimensions  specified  in  the  contract,  and  also 
with  the  value  of  the  material  saved  by  the  modifications 
of  the  plan.  The  dam  having  been  completed  January  12, 
1901,  the  plaintiff,  about  three  days  thereafter,  presented 
a  bill  therefor, which,  omitting  details,  is  as  follows: 

To  contract  price  of  dam $  6,300  00 

To  extras :   33,024  ft.  lumber  (fl^  815  per  M 495  00 

876  feet  (c^  $10  per  M 8  76 

Labor. 153  50 

Drift  bolts _  18  75 

Driving  piling •  80  00 

Total ._. _$7,a56  01 

By  434  cu.  yds.  stone  placed  in  crib  (d  50c  per  yd $     217  00 

10  cu.  yds.  placed  in  apron  (a)  80c  per  yd. 8  00 

Lumber  saved  by  change  of  plan,  4,916  feet,  (a)  $15 
per  M ..._  73  74 

Caslj  received 5,500  00 

Balance  due _     1,257  27 

Total.-.- - $7,056  01 

The  defendant's  agents  being  dissatisfied  with*  the  ac- 
count  rendered,  it  was  orally  agreed  that  all  matters  outside 
the  original  contract  should  be  submitted  to  arbitrators, 
one  to  be  chosen  by  plaintiff,  another  by  the  defendant, 
and,  if  they  could  not  agree,  a  third  should  be  selected.  In 
pursuance  of  such  agreement, plaintiff  chose  C.R.Thorn- 
ton, and  the  defendant  E.  J,  Stuart,  and,  upon  their  dis- 
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agreement,  J.  S.  Scranton  was  appointed,  who,  in  a  few 
days  thereafter,  met  with  the  others.  Thornton  soon  there- 
after, and  without  plaintiff's  knowledge,  withdrew,  where- 
upon Stuartand  Scranton  signed  a  memorandum,  in  which 
they  found  that  there  was  due  from  the  defendant  to  the 
plaintiff  the  sum  of  $1,136.16,  which  he  refused  to  accept, 
and  on  March  6,  1901,  filed  a  claim  of  lien  to  secure  the 
sum  of  $1,360.62,  and  instituted  this  suit  for  its  foreclo- 
sure. The  answer  admits  that  the  dam  was  constructed, 
but  denies  that  the  sums  demanded  for  extra  labor  and 
material  are  reasonable,  sets  up  the  alleged  award,  and 
avers  a  tender  to  plaintiff  of  the  sum  found  by  the  arbitra- 
tors to  be  due  him,  which  it  deposited  for  him  with  the 
clerk  of  the  court.  For  a  further  defense  the  original 
contract  is  set  out,  and  it  is  alleged  that  under  its  terms 
plaintiff  was  required  to  drive  sheet  piling  in  a  specified 
manner,  but  that  he  performed  that  part  of  his  agreement 
so  negligently  that  defendant  was  damaged  thereby  in  the 
sum  of  $250.  The  reply  admits  the  agreement  to  arbitrate 
the  matters  in  dispute,  avers  that  plaintiff  revoked  the  sub- 
mission before  any  award  was  published,  and  denies  the 
other  material  allegations  of  new  matter  in  the  answer. 
The  cause,  being  at  issue,  was  referred  to  H.  R.  Hanna, 
who  took  and  reported  the  testimony,  from  which  the 
court  found  the  facts,  in  effect,  as  hereinbefore  stated,  and, 
having  concluded,  as  a  matter  of  law,  that  the  submission 
and  award  were  valid  and  binding  upon  the  parties,  ren- 
dered a  decree  dismissing  the  suit,  and  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Robert 
J.  Slater,  with  a  brief  over  the  names  of  J,  D.  Slater  and 
R.  J.  Slater  to  this  effect : 

The  award  is  void  because  the  third  arbitrator  did  not 
hear  the  statements  of  the  parties  and  took  no  evidence  in 
the  matter  and  did  not  notify  either  of  the  parties  to  be 
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present  and  make  a  statement  or  produce  evidence,  and 
the  plaintiff  was  not  present  and  had  no  opportunity  to 
make  any  statement  or  produce  evidence :  Falconer  v. 
Montgomery,  4  U.  S.  (4  Dall.)  232 ;  Parsons  v.  Pettit,  4  U.  S. 
(4  Dall.)  27 ;  Day  v.  Hammond,  57  N.  Y.  479  (15  Am.  Rep. 
522);  Haven  v.  Winnisimmet  Co.  11  Allen,  377 (87  Am.  Dec. 
723);  Ingraham  v.  Whitman,  75  111.  30;  Elmendorfy.  Harris, 
23  Wend.  628  (35  Am.  Dec.  587);  Buhon  v.  Lohnes,  29  N. Y. 
291 ;  Daniel  v.  Daniel,^  Dana,  93 ;  Frissell  v.  Picks, 27  Mo. 
557 ;  Walker  v.  Walker,  28  Ga.  140;  Small  v.  Courtney,  1 
Brev.  (S.  Car.)  205 ;  Coon  v.  Coon,  95  Va.  434  (64  Am.  St. 
Rep.  804);  3  Cyc.  640. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  W.  Knowles  to  this  effect : 

Unless  a  parol  submission  to  arbitration  is  uncondi- 
tionally revoked  before  the  award  is  made,  it  is  binding 
upon  the  parties  even  where  one  of  the  parties  refused  to 
reduce  the  submission  to  writing:  Dilks  v.  Hammond,  86 
Ind.  563 ;  Notes  in  2  Am.  &  Eng.  Ency.  Law  (2  ed.),  p. 
597,  and  cases  there  cited. 

After  a  question  is  referred  to  arbitrators,  and  they  have 
acted  under  the  reference,  one  of  the  parties  cannot  put 
an  end  to  the  contract  and  revoke  the  authority  of  the 
arbitrators  by  an  expression  of  a  determination  not  to 
stand  by  the  agreement.  Such  declarations  are  nugatory 
unless  the  party  expressly  revokes  the  authority  of  the 
arbitrator :   Brown  v.  Welcher,  1  Cold.  (Tenn.)  197. 

After  an  award  is  once  made  the  submission  cannot  be 
revoked  by  either  without  the  other's  consent :  Union  Ins. 
Co.  V.  Central  Trust  Co.  13  N.  Y.  Supp.  17  ;  2  Am.  &  Eng. 
Ency.  Law  (2  ed.),  p.  597  ;  Toby  v.  Preston,  3  Story,  800. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

It  is  contended  by  plaintiff's  counsel  that  their  client 
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having  no  notice  of  the  time  and  place  of  hearing  before 
the  arbitrators  after  Scranton's  appointment,  and  not  hav- 
ing waived  his  right  to  appear  before  them  and  offer  his 
evidence,  any  conclusion  they  may  have  reached  in  re- 
spect to  the  sum  due  either  party  is  void,  and,  this  being 
so,  that  the  court  erred  in  dismissing  the  suit,  and  in  not 
foreclosing  the  lien  for  the  sum  prayed  for  in  the  com- 
plaint. The  transcript  fails  to  show  that  any  notice  was 
ever  given  to  the  plaintiff  of  the  time  and  place  of  hear- 
ing before  the  three  arbitrators,  or  that  he  ever  in  any 
manner  waived  the  right  to  be  heard,  though  he  knew 
they  were  in  session  after  Scranton  met  with  the  others, 
but  did  not  know  that  Thornton  had  withdrawn  until  the 
award  had  been  made  by  the  other  two.  The  plaintiff  and 
the  defendant's  agents  went  before  Thornton  and  Stuart 
prior  to  their  disagreement,  and  made  statements  con- 
cerning their  respective  claims  against  each  other ;  but 
neither  party  appeared  or  offered  any  evidence  after 
Scranton  was  selected.  Thornton  being  an  architect,  Stuart 
a  mechanic,  and  Scranton  a  millwright,  it  might  reason- 
ably seem  to  be  inferred  from  their  several  qualifications 
that  they  were  selected  because  of  their  peculiar  knowledge 
of  the  matters  submitted  to  them,  so  that  a  hearing  was 
thus  made  unnecessary  (Morse,  Arb.  p.  143 ;  Stemmer  v. 
Scottish  Ins.  Co.  33  Or.  65,  49  Pac.  588,  53  Pac.  498  ;  Wib^ 
erly  v.  Matthews,  91  N.  Y.  648);  but,  as  the  parties  appeared 
before  and  made  statements  of  their  respective  demands 
to  Thornton  and  Stuart  prior  to  their  disagreement,  any 
inference  that  might  seem  to  be  deducible  from  the  special 
qualifications  of  the  abitrators  is  dispelled.  This  conclu- 
sion is  strengthened  by  the  fact  that  Scranton  never  in- 
spected the  work  so  as  to  qualify  himself  to  determine  the 
reasonable  value  of  the  labor  performed  or  material  fur- 
nished, for  on  cross-examination,  in  answer  to  the  ques- 
tion, "Did  you  go  up  there  and  examine  that  dam  ?"  he 
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said,  "No,  sir ;  I  have  been  over  the  dam  two  or  three 
times,  but  never  went  to  examine  it.'*  In  Falconer  v.  Mont- 
gomery, 4  U.  S.  (4  Dall.)  232,  a  submission  having  been 
made  to  two  arbitrators  with  power  to  choose  an  umpire 
if  they  disagreed,  an  umpire  was  appointed,  who  received 
a  statement  of  the  case  from  the  arbitrators,  in  the  absence 
of  the  parties,  and  without  giving  them  a  hearing,  and  it 
was  held  that  the  award  should  be  set  aside;  the  court 
saying :  "The  plainest  dictates  of  natural  justice  must  fur- 
nish to  every  tribunal  the  law  that  'no  man  shall  be  con- 
demned unheard.'  It  is  not  only  an  abstract  rule  or  posi- 
tive right,  but  it  is  the  result  of  long  experience  and  of  a 
wise  attention  to  the  feelings  and  dispositions  of  human 
nature." 

The  rule  in  this  country  is  quite  general  that,  in  the 
absence  of  any  stipulation  of  the  parties  regulating  the 
matter,  the  duty  of  giving  notice  of  the  time  and  place  of 
hearing  upon  the  submission  of  a  controversy  devolves 
upon  the  arbitrators,  but  the  manner  of  giving  it,  so  long 
as  it  is  reasonably  adequate  to  accomplish  the  purpose  for 
which  it  was  designed,  rests  largely  in  their  discretion : 
Morse,  Arb.  p.  118.  In  Wood  v.  Helme,  14  R.  I.  325,  a  dis- 
pute concerning  a  building  contract  was  submitted  to  two 
arbitrators  under  a  stipulation  that,  if  they  could  not  agree, 
they  were  to  choose  a  third,  the  decision  of  any  two  of 
them  to  be  final.  A  disagreement  having  occurred,  a  third 
arbitrator  was  chosen,  who,  in  company  with  one  of  the 
others,  visited  the  premises,  and  heard  ex  parte  statements 
from  the  defendant's  brother  concerning  the  matter  sub- 
mitted, in  the  absence  of  the  plaintiffs,  and  without  notice 
to  them.  An  award  having  been  made,  it  was  set  aside 
as  void,  the  court,  in  speaking  of  the  duty  of  arbitrators 
under  a  submission  silent  in  respect  to  notice,  saying: 
"Without  question  it  was  the  duty  of  the  arbitrators,  under 
the  submission  in  this  case  to  give  due  notice  to  the  parties 
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of  the  time  and  place  of  hearing  the  cause  before  proceed- 
ing therein."  Further  in  the  opinion  it  is  said :  **And  it 
makes  no  difference  in  this  respect  that  there  has  been  a 
regular  hearing  in  the  case  before  the  two  arbitrators  origi- 
nally chosen,  who  were  unable  to  agree,  and  thereupon 
called  in  a  third  person ;  for  the  proceeding  then  com- 
mences de  novo,  and  the  parties  are  entitled  to  the  same 
notice  as  though  no  proceeding  had  been  previously  had." 
In  Day  v.  Hammond,  57  N.  Y.  479  (15  Am.  Rep.  522),  a 
controversy  was  submitted  to  two  arbitrators  in  pursuance 
of  like  terms,  and,  a  disagreement  having  resulted,  a  third 
arbitrator  was  chosen,  who,  with  one  of  the  others,  made 
an  award  without  hearing  the  parties,  and  it  was  held  that 
the  failure  to  have  a  rehearing  u{ion  due  notice  to  them 
rendered  the  award  invalid,  the  court  saying:  "There  is 
no  necessity  to  take  proceedings  in  equity  to  set  the  award 
aside."  In  the  case  at  bar  the  plaintiff  never  received  any 
notice  from  the  arbitrators,  after  Scranton  was  appointed, 
of  the  time  or  place  of  hearing,  though  he  knew  they  were 
in  session  in  the  office  of  the  defendant  company.  He  had 
no  knowledge,  however,  that  the  arbitrator  selected  by  him 
had  withdrawn,  or  refused  to  consider  the  matters  sub- 
mitted to  him  and  his  associates.  The  right  to  hear  and 
determine  the  subject-matter  in  proceedings  of  this  char- 
acter is  conferred  by  the  submission,  while  jurisdiction  of 
the  parties,  in  the  absence  of  any  stipulation,  prescribing 
the  time  and  place  of  hearing,  or  of  any  waiver  thereof,  is 
secured  by  notice  to  them  from  the  arbitrators.  Thornton 
and  Stuart  having  failed  to  agree,  Scranton,  upon  being 
selected  and  accepting  the  appointment,  ipso  facto  became 
a  member  of  a  new  board  of  arbitrators,  the  hearing  be- 
fore whom  was  a  trial  de  novo  upon  the  meiits  of  the 
controversy :  Wood  v.  Helme,  14  R.  I.  325.  True,  the  plain- 
tiff knew  the  arbitrators  were  in  session  when  Scranton 
undertook  the  performance  of   the  duty  incident  to  an 
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acceptance  of  his  appointment,  but,  as  he  assumed  that 
he  was  being  represented  by  Thornton,  who,  without  his 
knowledge,  withdrew  from  the  conference,  and  as  jurisdic- 
tion of  the  person  is  secured  by  notice  of  some  character, 
emanating  from  the  arbitrators,  their  failure  to  notify  him 
of  the  time  and  place  of  the  rehearing,  so  as  to  afford  him 
an  opportunity  to  introduce  his  evidence  and  to  make  an 
argument  in  support  thereof,  if  he  so  desired,  renders  the 
award  void,  and,  this  being  so,  it  may  be  challenged  in  a 
collateral  proceeding  when  an  opportunity  offers,  such  as 
this  suit  affords :  Day  v.  Hammond,  57  N.  Y.  479 ;  Elm- 
endorf  v.  Harris,  23  Wend.  628  (35  Am.  Dec.  587).  Hav- 
ing reached  the  conclusion  that  the  award  is  void  for  lack 
of  notice,  it  is  unnecessary  to  consider  other  reasons  as- 
signed by  plaintiff's  counsel  as  grounds  for  setting  it  aside. 
Having  found  that  the  court  erred  in  dismissing  the 
suit,  there  remains  to  be  ascertained  the  amounts  due  the 
plaintiff  for  the  extra  labor  and  material  necessitated  by 
a  change  in  the  plans  and  the  credits  to  which  the  defend- 
ant is  justly  entitled  for  causing  the  rock  to  be  furnished 
for  the  crib,  the  value  of  the  material  saved  by  reducing 
the  size  of  the  dam,  and  the  damage,  if  any,  that  it  sus- 
tained in  consequence  of  the  manner  of  driving  the  sheet 
piling.  It  will  be  remembered  that  the  bill  presented  by 
plaintiff  to  the  defendant  shows  that  the  extra  lumber  used 
was  33,024  feet  and  876  feet,  at  $15  and  110,  respectivel}% 
per  M,  amounting  to  $503.76,  an  undervaluation  of  36 
cents.  The  quantity  specified  in  the  complaint,  as  evi- 
denced by  the  notice  of  lien,  is  stated  to  be  16,936  feet,  at 
$15  per  M,  which  sum  is  made  up  as  follows:  $10  per  M 
for  the  lumber,  $3.50  per  M  for  the  labor,  and  $1.50  per 
M  for  the  nails  and  drift  bolts  used  in  putting  the  material 
in  place,  or  $254.04;  15,360  feet  at  $16.75  per  M,  this 
amount  being  $11.35  per  M  for  the  lumber,  $3.50  per  M 
for  the  labor  employed,  and  $1.90  per  M  for  the  nails  and 
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drift  bolts  used  therein,  or  $274.03  —  evidently  an  erro- 
neous overcharge  of  $16.75;  and  1,604  feet  at  $10  per  M, 
or  $16.04  —  making  in  all  the  sum  of  $544.11,  a  difference 
of  $40.35  between  the  bill  as  rendered,  in  respect  to  this 
item,  and  the  sum  demanded  in  the  complaint.  The  fol- 
lowing items  stated  in  the  complaint  do  not  appear  in  the 
bill  rendered,  to  wit:  To  excess  of  rock  in  pier,  120  cubic 
yards,  at  50  cents  per  yard,  $60,  and  to  sizing  timber  for 
flood  gates,  $3,  thus  claiming  the  sum  of  $103.35  in  excess 
of  the  original  bill.  The  plaintiff,  as  a  witness  in  his  own 
behalf,  testifies  that  the  charge  of  $15  per  M  in  the  bill  as 
originally  rendered  was  made  for  the  extra  lumber  used, 
and  was  intended  to  include  the  item  of  15,360  feet  of  that 
material  for  which  he  now  demands  $16.75  per  M ;  say- 
ing: ^'This  bill  was  put  in  in  the  attempt  to  get  a  settle- 
ment as  a  sort  of  a  compromise.  There  was  a  chance  for 
a  difference  between  us.  I  made  out  that  bill,  and  made 
it  just  as  low  as  I  possibly  could,  and  gave  it  in  to  them.'* 
He  says,  however,  that  prior  to  presenting  it  there  had 
been  no  dispute  concerning  any  item  thereof.  He  further 
testifies  that  he  gave  the  defendant  credit  for  434  cubic 
yards  of  stone  at  50  cents  per  yard,  which  it  caused  to  be 
placed  in  a  pier,  this  being  120  cubic  yards  in  excess  of 
that  to  which  it  was  entitled,  thus  crediting  it  with  $60  too 
much  by  mistake,  for  which  he  should  have  credit.  The 
original  contract  provided  for  the  construction  of  a  pier 
64  feet  long,  4  feet  wide,  and  24  feet  high,  but  by  the 
modified  agreement  it  was  built  44  feet  long,  14  feet  wide, 
and  24  feet  high,  using  timbers  10  inches  thick  and  hav- 
ing 5  cross-tiers,  which  required  434  cubic  yards  of  rock 
to  fill,  or  120  cubic  yards  in  excess  of  that  necesasry  to 
fill  a  pier  of  the  dimensions  prescribed  in  the  original 
specifications.  The  plaintiff,  on  cross-examination,  in 
speaking  of  his  reasons  for  omitting  this  $60  charge,  says, 
"Well,  I  left  it  out  partly  because  I  overlooked  it,  and 
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partly  because  I  wanted  to  keep  the  bill  to  get  a  settle- 
ment." The  plaintiff,  explaining  the  charge  of  $3  for  re- 
adjusting timbers  used  in  the  flood  gate,  testifies  as  fol- 
lows :  "  They  had  plans  drawn  for  certain  kinds  of  lifts, 
but  when  the  irons  came  they  required  different  sized 
timbers,  so  I  sized  them  down  by  hand,  and  charged  them 
for  it."  In  explaining  how  he  omitted  this  item  from  the 
original  bill,  he  says  :  "  I  overlooked  it.  I  told  Mr.  Palmer 
(the  president  and  general  manager  of  the  defendant  com- 
pany) that  there  was  other  things  I  was  entitled  to.  Q. 
You  didn't  keep  that  sum  out  to  save  a  law  suit?  A.  I 
kept  it  out  to  try  and  get  a  settlement."  The  plaintiff  fur- 
ther testifies  that  the  charges  on  account  of  the  several 
items  specified  in  the  notice  of  lien  and  demanded  in  the 
complaint,  together  with  the  credits  to  the  defendant,  are 
reasonable,  and  that  there  is  due  him  from  it,  over  and 
above  all  payments  and  credits,  the  sum  of  $1,343.37. 

The  specifications  prescribing  the  kind  of  material  to  be 
furnished  and  the  character  of  work  to  be  performed  in 
constructing  the  dam  were  in  typewriting,  one  clause  of 
which  is  as  follows :  * 'Planking  and  sheathing  to  be  tama- 
rack, two  thicknesses,  2x12,  laid  to  break  joints  on  the  face 
ribs  of  the  dam  cribs  and  apron  and  spiked  thereto."  A 
punctuation  mark  in  the  language  quoted  is  inade  with 
graphite,  and  the  plaintiff,  referring  thereto,  says :  *'The 
comma  in  pencil  has  been  put  in  between  the  two  words 
'dam*  and  'cribs'  since  these  specifications  left  my  hands, 
if  ihese  are  the  same  ones."  E.  J.  Stuart,  as  defendant's 
witness,  speaking  of  this  clause,  and  also  referring  to 
plaintiff's  bill,  as  rendered,  for  1,400  feet  and  1,650  feet  of 
1x1 2-inch  lumber  used  on  the  north  and  south  piers  of 
the  dam,  respectively,  for  which  a  charge  of  $15  per  M  is 
made,  says  that  this  material  was  not  extra,  and  plaintiff 
was  required  to  furnish  it  at  his  own  expense,  under  the 
terms  of  the  contract.    The  testimony  of  this  witness  is 
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corroborated  by  that  of  Joseph  Palmer  and  W.  G.  Master- 
ton.  It  would  seem  to  be  implied  from  the  absence  of  the 
comma  in  the  clause  quoted  that  under  the  specifications, 
as  originally  prepared,  the  piers  were  not  to  be  sheathed, 
and  that  a  distinction  is  made  between  the  words  "piers" 
and  "  cribs ;"  the  latter  only,  when  forming  a  part  of  the 
dam,  to  be  planked  under  the  contract,  though  Masterton 
says  the  words  are  synonymous.  If  this  be  so,  the  comma 
must  have  been  inserted  in  the  specifications  when  the 
contract  was  entered  into ;  but  we  think  from  plaintiff's 
testimony  that  the  change  was  made  therein  afterwards, 
and  for  this  reason  he  will  be  allowed  compensation  for 
this  lumber  as  extra  material. 

It  will  be  remembered  that  plaintiff  seeks  to  recover  $15 
per  M  for  16,936  feet,  $16.75  per  M  for  15,360  feet,  and 
$10  per  M  for  1,604  feet  of  extra  lumber  furnished,  the 
prices  respectively  demanded  therefor  including  the  cost 
of  the  lumber,  nails,  and  drift  bolts,  and  also  the  value 
of  the  labor  employed  in  placing  the  material  in  the 
structure.  Stuart  and  Scranton  estimate  the  reasonable 
value  of  the  lumber  so  used,  including  nails,  drift  bolts, 
and  labor,  at  $14  per  M.  The  plaintiff,  testifying  in  rela- 
tion to  the  charge  of  $16.75  per  M,  says  that  in  changing 
the  pier  from  4  to  14  feet  in  width  he  was  obliged  to  use 
16-foot  timbers  which  he  had  ordered,  and  could  not  secure 
material  therefor  that  was  of  the  proper  length,  thereby 
causing  a  waste,  for  which  he  made  the  extra  charge  of 
$1.35  per  M.  We  think  the  preponderance  of  the  testi- 
mony shows  that  the  reasonable  value  of  the  material  fur- 
nished was  only  $14  per  M,  including  nails,  drift  bolts, 
and  labor,  and  this  sum  will  be  awarded  for  32,296  feet, 
and  $10  per  M,  the  sum  demanded,  for  1,600,  an  error  of 
4  feet  having  been  made  in  the  computation  as  set  forth 
in  the  complaint.  The  waste  claimed,  as  we  understand 
the  matter,  is  not  so  much  as  stated.    There  are  five  cross- 
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tiers,  14  feet  long,  in  the  pier  as  changed,  and  if  material 
16  feet  in  length  were  used,  there  would  be  a  waste  of  2 
feet.  The  timber  used  was  laid  10  inches  thick,  thereby 
causing  a  waste  of  2,400  feet,  for  which  an  allowance  of 
$24  is  made  in  addition  to  the  above. 

It  will  be  remembered  that  the  sum  demanded  for  driv- 
ing the  piling  is  $80.  We  think  the  weight  of  the  testi- 
mony shows  that  the  reasonable  value  of  this  work  was 
only  $56,  which  sum  will  be  allowed  therefor.  For  the 
extra  drift  bolts  furnished,  $18.75,  and  the  value  of  the 
extra  labor  employed,  $353.50,  and  for  sizing  the  timber 
for  the  flood  gate,  $3,  will  be  allowed  on  said  items  re- 
spectively. The  defendant  is  credited  with  434  cubic 
yards  of  stone  placed  in  a  pier  at  50  cents  per  cubic  yard, 
or  $217,  and  plaintiff,  in  the  complaint,  makes  a  counter 
charge  of  120  cubic  yards  at  the  same  price,  or  $60.  The 
defendant  should  only  be  credited  with  filling  a  pier  64 
feet  long,  4  feet  wide,  and  24  feet  high,  the  dimensions  of 
the  one  agreed  to  be  filled  by  plaintiff,  or  314  yards.  We 
think  the  weight  of  the  testimony  shows  that  the  reason- 
able value  of  this  work  was  75*cents  per  cubic  yard,  which 
sum  w411  be  awarded  therefor. 

The  contract  required  plaintiff  to  drive  in  the  bed  of 
the  river  a  row  of  sheet  piling,  the  top  part  of  which  was 
to  be  spiked  to  the  dam,  and  it  is  alleged  in  the  answer 
that  this  work  was  so  carelessly  done  that  defendants  were 
damaged  thereby  in  the  sum  of  $250.  The  witness  J.  D. 
McKennon,  in  answer  to  the  question  as  to  how  much 
damage  defendant  sustained  in  this  respect,  testifies  as 
follows  :  **That  is  a  hard  question  to  answer.  We  cannot 
really  estimate  the  damage  that  that  has  done  us  by  reason 
of  their  not  being  driven  according  to  the  plans  and  speci- 
fications. It  has  cost  a  great  deal  of  money  to  stop  the 
leaking,  which  is  certainly  caused  by  reason  of  the  fact 
that  the  piles  are  not  driven  close  together.    It  does  not 
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stop  the  flow  as  it  would  have  if  they  had  been  driven  in 
a  perfect  line  according  to  the  plans  and  specifications." 
The  witness  Joseph  Palmer,  in  answer  to  a  similar  ques- 
tion, says:  "Well,  I  could  not  possibly  estimate  the  dam- 
age—  how  much  it  is.  We  have  no  water  in  the  summer 
time  on  account  of  the  leakages."  We  think  this  evidence 
too  indefinite  to  base  any  conclusion  thereon  in  respect  to 
the  amount  of  damage  sustained  by  the  defendants,  and 
hence  the  claim  therefor  will  be  disallowed. 

It  is  stated  in  defendants'  brief,  and  not  controverted  at 
the  trial,  that  plaintiff  secured  from  the  county  clerk  the 
sum  of  $1,136.16,  deposited  for  him.  This  being  so,  the 
account  will  be  recast  as  follows  : 

Contract  price  of  dam $6,300  00 

To  32,296  ft.  extra  lumber  (a)  $14  V  M. 452  14 

1,600  ft.  extra  lumber  (a)  $10  V  M _  16  00 

Waste 24  00 

Labor 153  50 

Drift  bolts 18  76 

Driving  piling^ 56  00 

Sizing  gate _ 3  00 

Total $7,023  39 


»•* 


By  314  cu.  yds.  stone  (fl^  75c  f  cu.  yd $     235  50 

10  cu.  yds.  (d  80c 8  00 

Lumber  saved,  4,916  feet,  (a)  $14  V  M 68  82 

Cash  paid . 5,500  00 

Cash  deposited 1,136  16 

Balance  due 74  91 

Total $7,023  39 

This  shows  that  plaintiff  is  entitled  to  recover  the  sura 
of  $74.91,  and  the  further  sum  of  $1.50  which  the  testi- 
mony shows  he  paid  for  filing  the  lien.  The  decree  of 
the  court  below  will  therefore  be  reversed,  and  one  en- 
tered here  foreclosing  the  lien  for  the  sum  so  found  to  be 
due.  Reversed. 


1? 
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[71  Pac.  1042.] 

Municipal  Control  Ovbr  Salks  of  Liquors  on  Sunday. 

1.  A  manlclpal  power  to  "re8:alate,  restrain  and  prohibit"  the  sale  of  liquors 
necessarily  includes  the  power  to  make  and  enforce  any  reasonable  rules  In  ref> 
erence  thereto,  of  which  an  inhibition  of  Sunday  sales  is  an  Instance. 

Municipal  Control  Over  Liquor  Selling —Statutes. 

2.  A  municipal  power  to  ''regulate,  restrain  and  prohibit*'  the  sale  of  liquors, 
provided  that  each  applicant  for  a  license  shall  present  a  bond  of  a  certain 
amount  and  with  certain  conditions,  is  not  limited  by  the  terms  of  the  proviso, 
except  as  to  the  conditions  under  which  a  license  may  be  granted,— In  other 
words,  the  power  conferred  may  be  exercised  otherwise  than  by  licensing. 

Information  —  Duplicity  —  Conjunctfive  Allegation.* 

3.  Where  a  statute  or  a  city  ordinance  prohibits  the  doing  disjunctively  of 
any  of  several  stated  acts,  the  information  may  charge  the  commission  of  all  the 
acts  coi\Junctlvely. 

Constitutional  Right  to  a  Jury  Trial. 

4.  The  right  of  trial  before  a  Jury  secured  by  constitutional  provislonsf  is  the 
right  as  it  existed  when  such  provisions  were  adopted,  and  does  not  Include 
minor  offences  before  Justices  and  police  magistrates,  such  as  violations  of  city 
ordinances  regulating  the  sales  of  liquors. 

Appeal  — Prehumption  Against  Error. 

5.  Where  the  transcript  does  not  contain  all  the  record  necessary  to  the  deter- 
mination of  a  disputed  question,  it  will  be  presumed  that  there  was  no  error:  for 
example,  in  the  absence  of  the  city  ordinances  it  will  be  presumed,  in  favor  of 
the  Judgment  below,  that  there  was  an  ordinance  authorizing  the  court  to  tax 
against  sl'd  accused  person  the  costs  of  a  successful  liquor  prosecution. 

From  Linn :  Reuben  P.  Boise,  Judge. 

The  appellant,  H.  L.  Cranor,  was  arrested  under  a  war- 
rant issued  out  of  the  Recorder's  Court  of  the  City  of  Al- 
bany, charged  with  the  violation  of  a  city  ordinance  which 
provides,  among  other  things,  that,  if  any  person  duly 
licensed  to  engage  in  the  sale  of  spirituous,  fermented, 
malt,  or  vinous  liquors  within  the  city  "shall  sell,  give 
away,  or  in  any  manner  dispose  of,  or  suffer,  permit,  or 
allow  to  be  sold,  given  away,  or  in  any  manner  disposed  of, 
on  the  first  day  of  the  week,  commonly  called  Sunday,  any 
spirituous,  fermented,  malt,  or  vinous  liquors,"  he  shall, 
upon  conviction  thereof  before  the  recorder's  court,  be 
punished  by  a  fine  of  not  less  than  $50  nor  more  than  $100, 

♦Note.—  See,  also,  State  v.  Humphreys,  43  Or.  44.  Reporter. 

fConst.  U.  S.  Sixth  Amendment;  Const.  Or.  Art.  1, 1 11. 
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or  by  imprisonment  in  the  city  jail  for  not  less  than  twenty- 
five  days,  nor  more  than  fifty  days,  or  by  both  such  fine 
and  imprisonment,  at  the  discretion  of  the  court.  The  in- 
formation upon  which  the  warrant  was  issued  charges,  in 
substance,  that  on  the  twenty-sixth  of  January,  1902,  the 
plaintiff,  at  his  saloon  in  the  City  of  Albany,  did  willfully 
and  unlawfully,  **on  said  date,  the  same  being  the  first  day 
of  the  week,  commonly  called  Sunday,  sell,  give  away  and 
dispose  to  one  O.  M.  Hickey  one  half  pint  of  whisky,  the 
same  being  spirituous,  fermented,  malt,  and  vinous  liquor, 
and  received  therefor  the  sum  of  twenty-five  cents  (25c.), 
he,  the  said  defendant,  then  and  there  being  duly  licensed 
to  engage,  and  was  engaged,  in  the  sale  of  spirituous,  fer- 
mented, malt,  and  vinous  liquor  within  the  said  City  of 
Albany,  contrary  to  the  ordinance  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  city." 
A  demurrer  to  the  information  on  the  grounds  (1)  that  it 
stated  more  than  one  cause  of  action,  (2)  that  the  court 
had  no  jurisdiction  of  the  crime  or  misdemeanor  charged 
therein,  and  (3)  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  was  overruled.  The  appellant 
thereupon  entered  a  plea  of  not  guilty,  and  moved  the 
court  for  a  trial  before  a  jury,  which  motion  was  also  de- 
nied. A  trial  before  the  recorder  resulted  in  a  judgment 
of  conviction  and  a  sentence  that  the  appellant  pay  a  fine 
of  $50  and  the  costs  and  disbursements  of  the  action, 
taxed  at  $9.85.  He  afterward  brought  the  record  before 
the  circuit  court  by  a  writ  of  review,  where  the  judgment 
was  affirmed,  and  he  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  W.  R, 
Bilyeu  and  Lauflin  M,  Curly  with  an  oral  argument  by  Mr. 
Curl, 

For  respondent  there  was  a  brief  over  the  names  of 

l^  Or,— 10, 
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Weather/ord  &  Wyatt  and  Hewitt  &  Sox,  with  an  oral  ar- 
gument by  Mr.  J.  R.  Wyatt. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going words,  delivered  the  opinion  of  the  court. 

1.  It  is  contended,  first,  that  the  ordinance  for  the  vio- 
lation of  which  the  plaintiff  was  arrested,  tried,  and  con- 
victed is  invalid,  because  not  within  the  power  of  the  city 
to  enact.  By  subdivision  9  of  section  34  of  the  charter  of 
Albany  (Sp.  Laws  1901,  p.  314),  the  common  council  is 
given  power  and  authority  "to  tax,  license,  regulate,  re- 
strain, and  prohibit  the  sale  of  spirituous,  vinous,  or  malt 
liquors,  bars,  barrooms,  drinking  shops,  and  tippling- 
houses,"  etc.,  provided  that  each  applicant  for  a  license 
shall  present  to  the  council  at  the  time  of  making  appli- 
cation a  bond  in  the  sum  of  $1,000,  with  two  or  more  sure- 
ties, conditioned  that  he  will  keep  an  orderly  house,  etc.; 
that  no  license  for  the  sale  of  spirituous,  vinous,  or  malt 
liquors  shall  issue  for  a  less  sum  than  is  prescribed  by  the 
general  laws  of  the  state,  or  for  a  less  period  than  six 
months,  or  more  than  one  year,  or  to  any  woman  or  mi- 
nor, or  to  any  person  who  shall  permit  any  woman,  girl, 
or  male  minor  to  frequent  his  place  of  business,  either  as 
guest,  servant,  waiter,  etc.,  and  that  if,  after  license  shall 
have  been  granted,  the  person  to  whom  it  is  issued,  or  any 
one  in  his  employ,  shall  give  or  sell  liquor  to  a  common 
drunkard  or  intoxicated  person,  or  to  any  woman,  girl, 
minor,  or  Indian,  or  shall  permit  any  woman  or  girl  or 
minor  to  frequent  or  to  loiter  about  his  place,  and  shall 
be  found  guilty  thereof  before  any  court  having  jurisdic- 
tion, or  shall  be  found  guilty  of  violating  the  provisions 
of  any  ordinance  that  now  is  or  hereafter  may  be  in  that 
behalf  passed,  such  judgment  of  conviction  shall  be  a  rev- 
ocation of  his  license,  and  he  shall  not  be  granted  another 
license  for  the  period  of  one  year ;  but  such  revocation 
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shall  not  in  any  manner  operate  to  release  the  person  or 
persons  to  whom  the  same  has  been  granted  from  the 
penalty  or  punishment  provided  by  the  ordinance  for  the 
violation  of  any  of  the  provisions  of  the  act.  The  author- 
ity to  regulate,  restrain,  and  prohibit  the  sale  of  spirituous, 
vinous,  or  malt  liquor  necessarily  confers  the  power  to 
make  and  enact  any  reasonable  ordinance  or  regulation 
in  reference  thereto,  and  an  ordinance  inhibiting  the  sale 
of  such  liquor  on  Sunday  is  within  the  just  exercise  of 
such  power.  This  has  been  so  often  held  by  the  courts 
that  we  need  only  call  attention  to  some  of  the  authorities : 
17  Am.  &  Eng.  Ency.  Law  (2  ed.),  288  ;  Piqua  v.  ZimTner- 
lin,  35  Ohio  St.  507 ;  Decker  v.  Sargeant,  125  Ind.  404  (25 
N.  E.  458) ;  State  v.  Ludwig^  21  Minn.  20-2  ;  Schwuchow  v. 
City  of  Chicago,  68  111.  444. 

2.  Nor  is  the  power  of  the  City  of  Albany  to  regulate, 
prohibit,  and  restrain  the  sale  of  such  liquor  limited  or 
confined  to  the  matters  contained  in  the  subsequent  spe- 
cific provisions  of  the  section,  which  are  in  no  sense  re- 
strictive of  the  general  powers  previously  conferred,  except 
in  so  far  as  they  may  affect  the  conditions  under  which  a 
license  mav  be  issued  and  the  duties  of  the  licensee. 

3.  It  is  next  urged  that  the  information  or  complaint  filed 
in  the  recorder's  court  against  the  plaintiff  charges  more 
than  one  crime,  as  it  alleges  that  he  did  "sell,  give  away, 
and  dispose''  of  spirituous  liquor,  etc.  The  ordinance 
makes  it  an  offense  for  any  person  duly  licensed  to  en- 
gage in  the  sale  of  spirituous  liquors  within  the  city  to 
sell,  give  away,  or  in  any  manner  dispose  of  on  the  first 
day  of  the  week,  commonly  called  Sunday,  any  spirituous, 
fermented,  malt,  or  vinous  liquors.  Under  the  doctrine 
of  State  V.  Carr,  6  Or.  133,  and  subsequent  decisions  (State 
V.  Bergman,  6  Or.  341;  State  v.  Dale,  8  Or.  229),  it  is  com- 
petent for  the  prosecution,  where  the  statute  makes  it  a 
crime  to  do  either  of  several  things  stated  disjunctively, 
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to  embrace  the  whole  in  a  single  count,  using  the  con- 
junction "and"  where  "or'*  occurs  in  the  statute,  and  hence 
the  information  is  not  open  to  the  objection  urged. 

4.  Next,  it  is  insisted  that  it  was  error  of  the  recorder's 
court  to  overrule  the  motion  for  a  trial  before  a  jury.  By 
section  43  of  the  charter  of  Albany  the  recorder  is  given 
jurisdiction  of  all  crimes  and  offenses  defined  and  made 
punishable  by  any  ordinance  of  the  city,  and  of  actions 
brought  to  recover  or  enforce  any  forfeiture  or  penalty, 
without  a  jury.  A  similar  provision  of  a  city  charter  was 
held  constitutional  and  valid  in  Wong  v.  City  of  Astoria, 
13  Or.  538  (11  Pac.  295),  and  this  is  in  accordance  with 
the  general  doctrine  on  the  subject.  Constitutional  pro- 
visions securing-  to  litigants  the  right  to  a  trial  by  jury 
are  construed  as  preserving  the  right  in  substance  as  it 
existed  at  the  time  of  their  adoption,  and  in  the  class  of 
cases  to  which  it  then  applied.  They  are  generally  re- 
garded as  having  no  application  to  the  prosecution  of 
minor  and  trivial  offenses  before  justices  and  police  mag- 
istrates, as  such  offenses  were  summarily  punished  at 
common  law:  6  Am.  &  Eng.  Ency.  Law  (2ed.),978;  Byers 
V.  Commonwealth^  42  Pa.  89.  The  section  of  the  city  char- 
ter giving  the  recorder  jurisdiction  of  all  crimes  and 
offenses  defined  and  made  punishable  by  ordinance,  and 
the  power  to  try  persons  accused  thereof  without  a  jury, 
is  constitutional  and  valid.  Nor  is  it  in  any  way  modified 
or  qualified  by  the  provisions  of  Ordinance  No.  156.  This 
ordinance  was  adopted  in  1887,  while  the  charter  was 
passed  in  1901,  and  continued  in  force  only  such  ordi- 
nances or  parts  of  ordinances  as  were  not  in  conflict  with 
its  provisions. 

5.  It  is  next  contended  that  the  recorder  was  in  error 
in  taxing  the  costs  of  the  prosecution  against  the  appellant. 
As  a  general  rule,  costs  are  not  allowed  unless  pursuant  to 
some  statute.    The  record,  however,  does  not  contain  the 
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ordinances  of  Albany  that  provide  for  the  trial  of  persons 
guilty  of  offenses  against  the  city,  and  we  must,  therefore, 
assume  in  favor  of  the  judgment  that  the  taxation  was  in 
pursuance  of  a  valid  ordinance  to  that  effect,  and  we  are 
in  a  measure  supported  by  what  purports  to  be  such  an 
ordinance  printed  in  one  of  the  briefs. 

Poinding  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed.  Affirmed. 

Decided  8  Jane,  1908. 
POTTER  V.  POTTEB.  /<?^^» 
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Contract  Between  Husband  and  Wife— Dower  and  Curtesy. 

1.  A  contract  between  a  husband  and  his  wife  providing  for  the  mutual  exe- 
cution of  papers  so  that  certain  land  owned  In  fee  by  him  should  become  "exclu- 
sively" his,  and  land  owned  in  fee  by  her  should  become  "exclusively"  hers,  Is  one 
In  relation  to  dower  and  curtesy,  and  is  void  under  B.  A  C.  Comp.  g  5234,  providing 
that,  when  property  is  owned  by  either  husband  or  wife,  the  other  has  no  Interest 
therein  which  can  be  the  subject  of  contract  between  them. 

Entire  or  Severable  Contract*  — Specific  Perfoivmancb. 

2.  A  contract  between  a  husband  and  his  wife  by  which,  on  payment  to  him 
by  her  of  a  stated  sum  of  money,  they  were  to  divide  their  respective  lands  so 
that  neither  should  thereafter  have  any  interest  or  right  in  any  land  of  the  other 
Is  entire  and  indivisible  Such  a  contract  cannot  be  enforced  in  any  imrtleular, 
since  it  Is  Indivisible,  and  Is  void  as  to  the  interests  to  be  transferred. 

From  Wasco:  W.  L.  Bradshaw,  Judge. 

Suit  by  Eleanor  Potter  against  M.  P.  Potter  for  the  spe- 
cific performance  of  a  contract  to  execute  certain  convey- 
ances.   Decree  for  plaintiff,  from  which  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Oilbert  W.  Phelps  and  Mr.  W.  H.  Wilson. 


^  Note.— See  the  following  Oregon  cases  on  this  subject : 

Entire  OorUracU:  Banfu  v.  Oou;,  8  Or.  477;  Scheiand  v.  Erpelding^ti  Or.  258;  Sun 
Pub.  Oo.  V.  Minnesota  Type  Foundry  Co.  22  Or.  49;  Wehruny  v.  Denfuim,  42  Or.  386; 
Ilorteman  v.  Horaeman^  43  Or.  8S 

Severable  Contracts:  Southwell  v.  Beezley^S  Or.  458;  Tenny  v.  Mulvany,  8  Or.  129; 
Bartel  v.  McUhias,  19  Or.  482;  Ruasel  v.  lAUenthal,  36  Or.  105 ;  Oliver  v.  Oregon  Suyar 
Co.  42  Or.  276. 

See  also,  these  cases,  which  are  annotated,  Kratz  v.  Bedford^  1  L.  R.  A.  820;  Hu- 
yett  d:  Smith  Oo.  v.  Oiicago  Edison  Oo.  50  Am.  St.  Rep.  272,  277-295.       Reporter. 
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For  respondent  there  was  a  brief  over  the  name  of  Will- 
iams,  Wood  &  Linthicum,  with  an  oral  argument  by  Mr.  Geo. 
H.  Williams. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  enforce  the  specific  performance  of  the 
following  agreement : 

"  For  and  in  consideration  of  one  dollar  to  me  paid,  and 
for  the  purpose  of  effecting  an  immediate  sale  and  settle- 
ment, I,  M.  B.  Potter,  do  hereby  agree  that  on  the  pay- 
ment to  me  of  five  thousand  dollars  ($5,000.00)  in  cash, 
on  or  before  the  14th  day  of  September,  1901,  to  transfer 
bv  usual  warrantv  deed  my  unencumbered  interest  in 
what  is  known  as  the  Potter  Place  at  Belmont  in  Hood 
River,  Wasco,  Co.,  Oregon,  containing  one  hundred  and 
forty-five  (145)  acres,  with  buildings,  etc.,  to  whomsoever 
my  wife  Eleanor  Potter  may  designate; 

Provided,  that  a  certain  40  acres  on  the  other  side  of 
Hood  River  shall  become  exclusively  mine;  and 

Provided,  that  a  certain  5  acres  known  as  the  'Garden* 
shall  become  exclusivelv  Mrs.  Potter's;  and  such  neces- 
sary  papers  as  will  accomplish  this  are  to  be  mutually 
signed  by  us  at  the  same  time  that  the  above-mentioned 
transfer  of  the  Potter  Place  is  effected ;  and 

Provided,  that  this  transaction  is  exclusive  of  the  per- 
sonal property  in  and  upon  the  said  Potter  Place. 

Dated  at  Hood  River  this  fourth  day  of  September, 
A.  D.  1901.  M.  B.  Potter." 

The  plaintiff  and  defendant  are  husband  and  wife.  At 
the  time  of  making  the  contract,  there  was,  anct  for  some 
time  prior  thereto  had  been,  irreconcilable  differences  be- 
tween them.  The  contract  was  made  for  the  purpose  of 
dividing  their  property,  and  settling  and  adjusting  their 
respective  rights  therein,  with  a  view,  as  we  understand  it, 
of  a  final  separation.  The  defendant  owned  in  fee  the  145- 
acre  tract  designated  as  the  ^*  Potter  Place,"  and  the  "cer- 
tain 40  acres  on  the  other  side  of  Hood  River."  The  plain- 
tiff owned  in  fee  the  five  acres  known  as  the  ''Garden." 
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1.  Several  defenses  are  made  to  this  suit,  but  it  is  un- 
necessary to  consider  any  of  them,  except  that  the  contract 
is  void  because  it  is  an  agreement  between  a  husband  and 
wife  for  the  relinquishment  by  the  wife  of  her  dower  in- 
terest in  her  husband's  real  property,  and  the  relinquish- 
ment by  him  of  his  curtesy  in  hers.  The  statute  provides 
that  **when  property  is  owned  by  either  husband  or  wife, 
the  other  has  no  interest  therein  which  can  be  the  subject 
of  contract  between  them":  B.  &  C.  Comp.  §  5234.  This 
provision  refers  to  the  interest  one  spouse  has  in  the  land 
of  the  other,  growing  out  of  the  marriage  relation,  and  by 
reason  of  it  neither  can  make  a  valid  contract  releasing 
or  agreeing  to  release  to  the  other  such  inchoate  estate. 
It  was  so  held  in  House  v.  FowU,  20  Or.  163  (25  Pac.  376), 
and  Jenkins  v.  Hall,  26  Or.  79  (37  Pac.  62).  In  the  former 
the  wife  conveyed  to  her  husband  by  deed,  for  a  valuable 
consideration,  her  dower  in  his  property,  and  in  the  latter 
the  husband  released  his  curtesy  to  his  wife.  In  both  cases 
it  was  held  that  the  conveyances  were  void.  In  House  v. 
Fowle,  Mr.  Chief  Justice  Strahan,  speaking  for  the  court, 
said:  *'This  construction  (of  the  statute)  excludes  estates 
or  interests  growing  out  of  the  marriage  relation  from  the 
classes  of  property  concerning  which  a  husband  and  wife 
may  contract  with  each  other.  They  include  dower  and 
estates  by  curtesy.  The  reason  of  the  distinction  is  obvi- 
ous enough.  These  estates  have  their  origin  in  public 
policy.  They  tend  to  strengthen  the  marriage  relation, 
and  to  some  extent  they  preserve  to  the  survivor  valuable 
property  interests,  which  may  enable  him  or  her  to  enjoy 
some  of  the  fruits  of  their  joint  lives,  and  in  a  measure 
render  them  independent  of  the  vicissitudes  of  fortune." 
The  provisions  of  our  statute  are  identical  with  those  of 
'  Iowa  on  the  same  subject.  Prior  to  the  enactment  of  the 
Iowa  statute,  the  courts  of  that  state  held  that  a  husband 
and  wife  could,  under  an  agreement  of  separation,  relin- 


152  Potter  v.  Potter.  [43  Or. 

quish  dower  or  curtesy  interests  in  property  belonging  to 
each  other :  Robertson  v.  Robertson,  25  Iowa,  350 ;  McKee 
V.  Reynolds^  26  Iowa,  578.  But  the  statute  was  passed  to 
change  the  rule,  and  after  its  enactment  it  was  held  that 
such  an  agreement  was  void  :  Linton  v.  Crosby,  54  Iowa, 
478  (6  N.  W.  726).  It  is  clear,  therefore,  that  the  provi- 
sion in  the  contract  now  under  consideration,  agreeing 
that  the  40-acre  tract  should  become  "exclusively"  the 
property  of  the  defendant,  and  the  5-acre  tract  "exclu- 
sively" the  property  of  the  plaintiff,  is  null  and  void,  if  it 
relates  to  the  relinquishment  of  dower  or  curtesy.  That 
the  contract  undertakes  to  deal  with  the  plaintiff's  right 
of  dower  in  the  defendant's  property,  and  with  his  right 
of  curtesy  in  hers,  is,  we  think,  apparent.  Both  knew  that 
the  40-acre  tract  belonged  to  the  defendant,  and  that  the 
5-acre  tract  was  owned  by  the  plaintiff,  and  that  such  own- 
ership was  not  exclusive.  They  understood  that  each  had 
an  interest  in  the  other's  property,  and  manifestly  it  was 
this  interest  that  was  intended  to  be  disposed  of  under  the 
contract.  In  no  other  way  could  its  provisions  in  this  re- 
gard be  carried  out,  and  the  40  acres  become  "exclusively" 
the  defendant's  property,  or  the  5  acres  the  plaintiff's.  It 
is  true  that  curtesy  or  dower  is  not  mentioned,  but  such 
was  the  only  interest  that  either  had  in  the  property  of  the 
other,  and  by  no  other  way  than  the  extinguishment  of 
this  inchoate  interest  could  the  title  become  exclusive. 
There  was  no  other  subject-matter  to  which  the  contract 
could  relate,  and  it  must  necessarily,  therefore,  have  been 
intended  to  provide  for  the  release  of  curtesy  and  dower. 
It  certainly  was  not  intended  that  the  title  of  the  40-acre 
tract  or  the  5-acre  tract  should  remain  in  its  then  condi- 
tion, but  it  was  evidently  designed  that  one  should  become 
the  exclusive  property  of  the  defendant,  and  the  other  of 
the  plaintiff,  and  it  was  agreed  that  the  respective  parties 
would  execute  such  papers  as  were  necessary  to  accom- 
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plish  that  purpose.  The  papers  to  be  thereafter  prepared 
and  executed  were  undoubtedly  meant  to  be  such  as  would 
operate  to  extinguish  the  defendant's  right  of  curtesy  and 
the  plaintiff's  right  of  dower.  The  law,  however,  inhibits 
husband  and  wife  from  contracting  with  each  other  in  ref- 
erence to  dower  or  curtesy.  That  part  of  the  contract  is 
therefore  void,  and  renders  the  whole  instrument  incapa- 
ble of  specific  performance,  unless  its  other  provisions  can 
be  regarded  as  severable. 

2.  It  is  a  doctrine  well  grounded  in  law  that  a  contract 
good  in  part,  and  the  residue  void,  when  such  residue  is 
founded  in  illegality  not  malum  in  se,  may  be  specifically 
enforced  as  to  the  valid  part  in  cases  where  the  different 
covenants  and  provisions  are  severable  and  independent 
of  each  other :  Southwell  v.  Beezley^  5  Or.  458;  United  States 
V.  Bradley,  35  U.  S.  (10  Pet.)  *343  ;  Oelpcke  v.  City  of  Du- 
buque, 66  U.  S.  (1  Wall.)  221.  B«t  where  the  legal  and 
illegal  provisions  are  not  severable  the  entire  contract  must 
fail:  Horseman  v.  Horsem^an,  43  Or.  83  (72  Pac.  698).  A 
court  of  equity  will  not  enforce  the  specific  performance 
of  a  contract  unless  it  can  execute  the  whole  contract.  It 
will  not  compel  a  part  performance  :  Fry,  Spec.  Perform, 
pp.  329,  334.  In  some  instances  a  contract  consisting  of 
several  provisions  may  be  enforced  as  to  one,  and  not  the 
others ;  but  in  such  case  each  provision  is  regarded  and 
held  as  a  separate  and  distinct  contract,  although  embraced 
in  one  agreement.  But  if  it  appear  or  can  be  shown  from 
the  nature  of  the  Contract,  or  the  subject-matter  thereof, 
or  the  conduct  of  the  parties,  that  one  provision  was  de- 
pendent on  another,  it  must  be  regarded  as  one  entire 
contract,  and  enforced  as  a  whole  or  not  at  all.  A  contract 
is  divisible  when  it  contains  several  separate  and  distinct 
items  or  parts  in  respect  to  matters  or  things  not  neces- 
sarily dependent  upon  each  other,  nor  intended  by  the 
parties  to  be  so.     But  when  by  the  terms  of  the  contract, 
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or  its  nature  and  purpose,  it  is  contemplated  and  intended 
that  each  and  all  of  the  parts  and  provisions  shall  be  de- 
pendent upon  each  other,  and  not  separate  and  distinct, 
the  contract  must  be  regarded  as  entire  and  indivisible : 
Tenny  v.  Mulvaney^  8  Or.  129  ;  Oliver  v.  Oregon  Sugar  Co. 
42  Or.  276  (70  Pac.  902) ;  Woolen  v.  Walters^  110  N.C.251 
(14  S.  E.  734,  736) ;  15  Am.  &  Eng.  Ency.  Law  (2  ed.),  988. 
As  a  general  rule,  if  the  consideration  is  single  and  entire, 
and  common  to  all  parts  of  the  contract,  the  contract  will 
be  regarded  as  entire,  although  the  subject  thereof  may 
consist  of  several  distinct  and  independent  items :  2  Par- 
sons, Cont.  (7  ed.)520;  Miner  v.  Bradley,  22  Pick.  457. 
Accepting  these  familar  and  everywhere  recognized  rules 
of  construction,  the  contract  now  under  consideration  is, 
we  think,  entire,  and  not  divisible.  From  its  face  it  ap- 
pears that  the  consideration  for  the  agreement  of  the 
defendant  to  convey  the  Potter  place  to  whomsoever  plain- 
tiff might  designate  was  not  only  the  payment  of  the 
|5,000,  but  the  relinquishment  also  by  the  plaintiff  of  her 
dower  interest  in  the  40-acre  tract,  so  that  it  should  be- 
come exclusively  his  property.  The  parol  evidence  shows 
that  one  of  the  conditions  upon  which  he  was  willing  to 
enter  into  the  written  contract  was  that  the  40-acre  tract 
should  become  his,  and  before  he  would  agree  to  sign  the 
writing  he  insisted  that  such  a  stipulation  should  become 
a  part  thereof.  How  much  he  may  have  been  influenced 
in  making  the  agreement  by  the  consideration  of  obtaining 
title  to  the  40-acre  tract  is  not  apparent,  nor  is  it  material. 
It  is  sufficient  that  it  was  one  of  the  inducing  causes  and 
a  material  part  of  the  consideration  for  his  promise  to 
convey  the  other  property  for  the  plaintiff^s  benefit.  The 
contract  does  not  apportion  the  part  to  be  performed,  or 
the  price  to  be  paid  for  the  separate  and  distinct  items 
thereof,  but  it  is  one  entire  agreement,  and  the  perform- 
ance of  each  provision  is  contingent  upon  the  performance 
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of  all.  The  court  cannot  make  a  contract  for  the  parties, 
nor  attempt  to  apportion  the  consideration  to  its  several 
provisions.  We  are  of  the  opinion,  therefore,  that  the 
contract  is  entire;  and,  since  a  material  part  of  it  is  ille- 
gal and  void,  the  whole  must  fail.  The  decree  of  the  court 
below  will  be  reversed,  and  the  complaint  dismissed. 

Reversed. 

Ai^ued  26  March,  dtM-ided  20  April,  lUOO. 

STATE  r.  McGAKN. 
[72  Pac.  137.] 

Trial  —  Cross-Examination. 

1.  On  a  prosecution  for  a  felonious  assault,  the  prosecuting  witness  having 
testified  on  cross-examination  that  he  had  had  some  dltnculty  with  defendant 
over  some  mining  claims,  It  was  not  error  to  exclude  a  question  as  to  whether  he 
had  made  some  relocations  whereby  the  defendant  had  been  left  out,  for  even  if 
he  had  been  unlawfully  excluded  from  some  rights,  It  was  no  Justlflcalion  for  the 
assault,  and  the  answer  might  have  tended  to  confuse  the  minds  of  the  Jurymen. 

HTATEMENT8  SUBSEQUENTLY  MADE  NOT  PART  OF  THE  ReS  QEST^E. 

2.  Statements  made  by  a  prosecuting  witness  after  the  assault  in  question  had 
occurred,  and  after  the  witness  had  been  removed  from  the  scene,  are  not  compe- 
tent evidence  as  part  of  the  res  gestte. 

CROSS-EXAMINATION  — Bias  or  Prejudice. 

8.  On  a  prosecution  for  a  felonious  assault,  statements  made  by  the  prosecuting 
witness  afterward  as  to  what  he  would  have  done  at  the  time  had  he  been  armed 
with  a  gun,  are  not  competent,  since  they  do  not  tend  to  explain  the  occurrence, 
or  to  show  the  motives  or  feelings  of  the  witness. 

Foundation  for  Impeachment  — Cross-Examination. 

4,  Though  a  prosecuting  witness  had  testified  in  chief  that  he  was  not  armed 
with  a  poeketknlfe,  it  was  not  error  to  exclude  a  question  asked  him  on  cross- 
examination  as  lo  whether  he  had  afterward  made  statements  as  to  what  he 
would  have  done  had  he  had  a  gun  Instead  of  a  knife,  as  such  question  was  not 
brcmd  enougii  to  lay  a  foundation  for  his  impeachment  on  that  subject. 

Instruction  on  Right  of  Sei^f-Deb^ense. 

5.  On  a  prosecution  for  felonious  assault  the  evidence  showed  that  defendant 
went  out  of  his  way  and  began  to  strike  the  pn>secuting  witness,  calling  him  vile 
names,  and  drew  his  pistol.  The  latter  arose,  laid  aside  a  knife  with  which  he  had 
been  whittling,  and,  reaching  for  the  weapon,  followed  defendant,  who  stepped 
backward  and  flred.  Held^  that  It  was  not  error  to  instruct  that  one  cannot  claim 
the  beneAt  of  the  law  of  self-defense  after  he  has  intentionally  put  himself  where 
he  knows  or  believes  he  will  have  to  invoke  Its  aid ;  that  circumstances  Justify- 
ing assault  must  be  such  as  to  render  it  unavoidable;  and  that.  If  defendant  could 
have  avoided  any  conflict.  It  was  his  duty  to  do  so,  and  so  render  a  resort  to  the 
law  of  self-defense  unnecessary. 

From  Josephine:    Hiero  K.  Hanna,  Judge. 

Frank  McCann  appeals  from  a  conviction  of  assault 
with  a  deadly  weapon.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  D.  Norton  and  Mr.  Robert  G.  Smith. 

For  the  state  there  was  a  brief  and  an  oral  argument  by 
Mr.  Andrew M.  Crawfordy  Attorney-General, and  Mr.  A.E. 
Reamer,  District  Attorney. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

The  defendant,  Frank  McCann,  having  been  convicted 
of  the  crime  of  assault  with  a  deadly  weapon,  alleged  to 
have  been  committed  in  Josephine  County  September  20, 
1901,  upon  one  David  Halliday,  was  sentenced  to  impris- 
onment in  the  penitentiary,  from  which  judgment  he  ap- 
peals. 

1.  It  is  contended  by  his  counsel  that  the  court  erred 
in  refusing  to  permit  the  prosecuting  witness  to  answer 
certain  questions  propounded  to  him.  It  appears  that  Mc- 
Cann and  Halliday  had  been  mutually  interested  in  some 
mining  claims,  and  the  latter,  appearing  as  a  witness  for 
the  state,  was  asked  on  cross-examination:  "There  was 
some  little  difficulty  which  arose  between  you  and  McCann 
over  those  claims,  wasn^t  there?**  to  which  h^  replied, 
"No,  sir;  there  wasn't.  Q.  Did  you  make  some  reloca- 
tions there — you  and  others — and  leave  McCann  out?" 
An  objection  to  this  question  having  been  sustained,  an 
exception  was  allowed.  If  Halliday  relocated  mining  claims 
in  which  he  and  McCann  were  interested,  and  thereby  de- 
prived the  latter  of  all  right  thereto,  he  could,  by  applying 
to  the  courts,  have  secured  redress  for  the  wrong  sus- 
tained, and  had  no  right  to  resort  to  the  use  of  force  as  a 
means  to  adjust  his  supposed  grievance.  The  question 
concerning  the  relocation  of  the  mining  claims  was  im- 
material, and  as  it  might  have  misled  the  jury  into  seek- 
ing for  an  excuse  to  justify  the  assault,  if  permitted  to  be 
answered,  no  error  was  committed  as  alleged. 

2.  The  prosecuting  witness  having  been  recalled  by  the 
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state,  the  following  questions  were  propounded  to  him  on 
cross-examination,  to  wit :  *'  Mr.  Halliday,  I  desire  to  ask 
you  if  after  you  were  taken  to  your  room  from  the  office 
of  the  hotel,  on  the  evening  of  September  20th,  you  said 
to  George  Hartman,  who  assisted  you  up  there,  in  his 
presence  and  in  the  presence  of  those  who  were  in  the 
room,  who  are  unknown  to  me,  that  you  wished  that  you 
had  a  gun,  instead  of  a  knife,  or  words  to  that  effect? 
Q.  Did  you  say  this — if  you  had  a  gun,  instead  of  a 
knife,  you  would  have  done  business  with  him  —  or  words 
to  that  effect?"  Objections  to  these  questions  were  inter- 
posed on  the  ground  that  they  were  irrelevant  and  imma- 
terial, and  not  cross-examination,  but  no  ruling  appears 
to  have  been  made  thereon  by  the  court.  **Q.  I  will  ask 
you,  as  a  matter  of  fact,  when  you  followed  McCann,  you 
did  not  have  a  knife  in  your  hand  ?  A.  No,  sir.  Q.  I 
will  ask  you  if  you  did  not  say  to  George  Hartman,  after 
you  were  taken  to  the  room,  if  you  had  a  gun,  instead  of 
a  knife,  vou  would  have  done  business,  or  words  to  that 
effect?"  An  objection  to  this  question  on  the  ground  that 
it  was  irrelevant  and  immaterial  having  been  sustained, 
an  exception  was  allowed.  The  defendant's  counsel  state 
in  their  brief  that  Halliday,  on  his  direct  examination, 
testified  that  at  the  time  he  was  assaulted  he  was  not  armed 
with  a  knife,  and  maintain  that  the  questions  asked  him 
were  designed  to  test  his  credibility,  to  show  his  purpose 
and  prejudice,  and  to  lay  a  foundation  for  his  impeach- 
ment, and  hence  the  court  erred  in  refusing  to  permit  him 
to  answer.  How  soon  after  the  assault  Halliday  was  taken 
to  the  room  is  not  disclosed,  but,  as  the  language  sought 
to  be  imputed  to  him  was  not  uttered  during  the  alterca- 
tion with  the  defendant,  what  the  witness  might  have 
thereafter  said  was  no  part  of  the  res  gestse,  and  therefore 
not  admissible  on  that  ground :  State  v.  Glass,  5  Or.  73 ; 
State  V.  Garrand,  5  Or.  216 ;  State  v.  Ching  Ling^  16  Or. 
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419  (18  Pac.  844);  State  v.  Sargent,  32  Or.  110  (49  Pac. 
889);  State  v.  Smith,  43  Or.  109  (71  Pac.  973). 

3.  To  enable  the  court  and  jury  to  determine  the  weight 
and  value  that  should  be  given  to  the  testimony  of  a  wit- 
ness, he  may  be  asked  on  cross-examination  such  ques- 
tions as  tend  to  show  his  relation  to  the  parties,  his  inter- 
est in  the  subject-matter  of  the  litigation,  and  the  motives, 
inclination,  and  prejudices  that  may  have  colored  or  dis- 
torted his  testimony  in  chief :  1  Greenl.  Ev.  §  466 ;  John- 
son V.  Commomvealth,  115  Pa.  St.  369  (9  Atl.  78);  People 
V.  Furtado,  57  Cal.  345.  In  Watson  v.  Twombly,  60  N.  H. 
491,  Mr.  Justice  Clark,  illustrating  this  mode  of  seeking 
to  attain  the  truth,  says :  "  Evidence  irrelevant  to  the  issue 
may  be  material,  as  affecting  the  credibility  of  the  witness, 
when  it  tends  to  show  interest,  prejudice,  bias,  or  the  re- 
lationship and  feelings  of  the  witness  toward  the  party. 
It  is  the  right  of  a  party  to  show  the  state  of  feeling  of  an 
opposing  witness,  and  this  may  be  done  by  cross-exami- 
nation or  by  independent  testimony.  For  this  purpose  it 
is  competent  to  inquire  of  the  witness  concerning  acts, 
declarations,  and  circumstances  showing  the  existence  of 
hostile  feelings  or  prejudice,  and  the  latitude  of  cross-ex- 
amination is  not  restricted  bv  the  fact  that  the  witness  is 
a  party  testifying  in  his  own  behalf."  The  question  pro- 
pounded to  Ilalliday  did  not  relate  to  any  bias  or  preju- 
dice that  he  may  have  entertained  toward  the  defendant 
at  the  time  he  appeared  as  a  witness  for  the  state,  but  it 
referred  to  an  alleged  expression  of  what  he  would  have 
done  to  him  at  the  time  he  was  assaulted  if  he  had  been 
armed  with  a  gun.  It  is  usually  man's  disposition  to  for- 
give an  injury,  and  though  he  may,  in  moments  of  anger, 
or  while  suffering  from  pain  inflicted  by  his  adversary, 
threaten  to  do  him  bodily  harm,  yet,  when  the  passion 
subsides  or  the  pain  ceases,  reason  asserts  its  sway,  and  as, 
time  elapses  a  forgiving  spirit  generally  ensues.    The  ques- 
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tion  propounded  to  the  prosecuting  witness,  having  re- 
lated to  a  threat  made  by  him  at  the  time  he  was  injured, 
and  not  being  calculated  to  elicit  the  state  of  his  feelings 
toward  the  defendant  at  the  time  of  the  trial,  was  imma- 
terial. 

4.  It  will  be  remembered  that  the  question  asked  Hal- 
liday  implies  that  he  had  a  knife,  and,  assuming  that  he 
testified  in  chief  that  he  was  not  so  armed  at  the  time  he 
was  assaulted,  it  remains  to  be  seen  whether  the  court 
erred  in  refusing  to  permit  a  foundation  to  be  laid  to  im- 
peach him  in  this  manner.  A  pocketknife  which  it  is 
claimed  the  prosecuting  witness  possessed  is  a  means  that 
could  have  been  used  for  offense  or  defense,  and  hence  a 
weapon ;  but,  as  such  an  instrument  is  not  generally  carried 
for  that  purpose,  a  person  might  have  one  m  his  pocket, 
and  not  be  "armed"  with  a  knife.  We  think  the  word 
**armed,"when  relating  to  an  instrument  not  constructed 
for  nor  usually  resorted  to  as  a  weapon,  must  necessarily 
mean  the  manual  employment  of  the  means  in  such  a 
a  manner  as  to  render  it  available  for  immediate  offensive 
or  defensive  use.  The  prosecuting  witness  may  therefore 
have  had  a  pocketknife  in  his  possession,  and  not  have 
been  **armed"  therewith;  and,  this  being  so,  the  question 
asked  him  was  not,  in  our  opinion,  broad  enough  to  lay  a 
foundation  for  his  impeachment  upon  that  subject,  and 
no  error  was  committed  in  sustaining  objections  to  the 
interrogatories. 

5.  It  is  insisted  by  defendant's  counsel  that  the  court 
erred  in  charging  the  jury  as  follows:  **I  further  instruct 
you,  in  relation  to  the  law  of  self-defense,  that  one  cannot 
claim  its  benefits  after  he  had  intentionally  put  himself 
where  he  knows  or  believes  he  will  have  to  invoke  its  aid. 
Circumstances  justifying  assault,  in  the  law  of  self-defense, 
must  be  such  as  to  render  it  unavoidable.  If  you  believe 
from  the  evidence,  and  beyond  a  reasonable  doubt,  that 
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the  defendant  could  have  avoided  any  conflict  between 
himself  and  Halliday  without  increasing  the  danger  to 
himself,  it  was  his  duty  to  avoid,  such  conflict  and  so 
render  a  resort  to  the  law  of  self-defense  unnecessary." 
It  is  argued  that  this  instruction  is  misleading,  because  it 
ignores  the  fact  that,  though  the  defendant  may  have 
begun  the  assault,  he  may  nevertheless  have  endeavored 
to  withdraw  from  the  conflict  at  the  time  Hallidav  was 
advancing  upon  him  with  a  knife  as  the  defendant  testi- 
fied, and  that  it  is  also  contrary  to  law,  for  the  reason  that 
it  conveyed  to  the  jury  the  idea  that  it  was  the  imperative 
duty  of  the  defendant  to  retire,  without  regard  to  the 
character  of  or  the  place  where  the  assault  was  committed 
upon  him.  It  appears  that  on  September  20,  1901,  Mc- 
Cann, having  entered  the  corridor  of  a  hotel  at  Grants 
Pass,  where  he  and  Halliday  were  guests,  passed  the  latter, 
who  was  sitting  in  the  room  near  its  entrance,  whittling 
with  a  pocketknife,  and  in  a  few  minutes  started  as  if  to 
go  out,  but  when  near  the  door  he  suddenly  turned  and 
began  to  strike  Halliday  with  his  fists,  calling  him  vile 
names,  and  drew  his  pistol.  Halliday  rose,  laid  aside  his 
knife,  as  all  the  witnesses  testify  except  the  defendant, 
and,  reaching  for  the  weapon,  followed  McCann,  who 
stepped  backwards,  and,  as  he  attempted  to  grasp  the 
pistol,  McCann  fired ;  the  bullet  striking  him  in  the  fore- 
head, fracturing  his  skull,  and  coming  out  at  the  side  of 
his  head.  Though  McCann  was  a  guest  at  the  hotel,  and 
rightfully  in  the  room,  yet  in  passing  out  of  it  he  evidently 
sought  to  provoke  a  difficulty  with  Halliday  by  striking 
him  with  his  fists  and  calling  him  opprobrious  names  and 
drawing  his  pistol ;  and  when  Halliday  rose  he  backed 
away,  probably  expecting  his  adversary  would  follow  him, 
and  thus  furnish  an  excuse  for  the  use  of  the  weapon 
which  he  held  in  his  hand. 

The  right  of  self-defense  is  based  upon  the  broad  ground 
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of  necessity,  which  is  evidenced  by  a  real  or  an  apparent 
exhibition  of  force,  superinducing  a  reasonable  appre- 
hension of  imminent  danger,  which  justifies  the  use  of 
force  to  repel  the  force,  but  without  such  necessity  the 
right  to  resort  thereto  does  not  exist :  State  v.  Morey,  25 
Or.  241  (35  Pac.  655,  36  Pac.  573) ;  StaU  v.  Smith,  43  Or. 
109  (71  Pac.  973).  Halliday,  prior  to  the  assault  upon  him, 
made  no  demonstration  that  would  lead  McCann,  as  a  rea- 
sonably prudent  man,  to  believe  that  he  was  in  any  danger, 
immediate  or  remote,  and  hence  no  necessity  existed  for 
a  resort  to  the  use  of  force.  The  language  employed  by 
the  court  in  the  instruction  complained  of  must  be  read 
in  the  light  of  the  surrounding  facts.  It  is  possible  that, 
under  some  circumstances,  the  charge  might  be  subject  to 
objection,  for  in  a  free  country  it  is  not  expected  that  one 
person  shall  flee  from  another,  and  it  may  be  that  the 
demands  of  business  might  require  one  intentionally  to 
go  where  he  knows  or  has  reason  to  believe  he  may  be  in 
imminent  danger,  and  possibly  compelled  to  resort  to  force 
as  a  matter  of  self-defense.  In  the  case  at  bar,  however, 
though  it  is  conceded  that  the  defendant  had  a  right  to 
enter  the  hotel,  yet  in  passing  out  of  it  he  purposely 
turned  aside  to  assault  Halliday.  No  apparent  necessity 
existed  for  the  course  which  he  adopted,  and  he  could  evi- 
dently have  avoided  any  conflict  without  increasing  the 
danger  to  himself.  If  the  defendant,  after  precipitating 
the  attack,  withdrew  from  the  conflict,  thereby  evincing 
a  determination  to  avoid  further  difficulty,  the  testimony 
fails  to  disclose  such  fact,  and  it  was  unnecessary  to  in- 
struct the  jury  upon  a  theory  that  had  no  facts  to  support 
it.  In  State  v.  Hawkins,  18  Or.  476  (23  Pac.  475),  Mr.  Jus- 
tice Strahan,  in  commenting  upon  a  similar  state  of  facts, 
says :  "When  a  man  is  armed,  and  seeks  another  for  an 
affray  or  an  altercation,  the  law  will  not  permit  him  to  pro- 

AS  Or,— It, 
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voke  and  urge  on  the  difficulty  to  a  point  where  there  is 
an  appearance  of  an  attempt  to  use  weapons,  and  then 
justify  the  aggressor  in  taking  of  life  simply  on  the  ground 
of  apparent  danger.  In  such  case  he  is  the  aggressor,  and 
the  active  cause  of  the  danger  which  menaces  him,  and 
he  must  abide  by  that  condition  of  things  which  his  own 
lawless  conduct  has  produced."  The  instruction,  in  our 
opinion,  correctly  states  the  law  applicable  to  the  facts 
involved,  and  no  error  was  committed  in  giving  it.  It 
follows  from  these  considerations  that  the  judgment  is 
affirmed.  Affirmed. 

Decided  8  June,  rehearing  denied  3  August,  1908. 
llTlO^l  HIIiTS  V.  HILTS. 

Filing  Papers  — Payment  of  Fee— Statutes. 

1.  The  general  rule  that  a  paper  Is  fllod  when  it  has  been  delivered  to  the 
proper  officer  and  received  to  be  kept  in  the  official  records,  does  not  apply  whei% 
the  payment  of  a  stated  fee  is  made  a  prerequisite  — in  the  latter  case  the  paper  is 
not  filed  until  the  fee  has  been  paid.  Where  a  statute  requires  that  a  transcript, 
for  example,  shall  be  filed  with  the  clerk  of  the  appellate  coart  by  a  certain  time 
after  perfecting  the  appeal,  and  that  the  appellant,  on  filing  the  transcript,  shall 
pay  to  the  clerk  a  stated  fee  in  advance,  the  transcript  is  not  filed  until  the  fee 
has  been  paid,  notwithstanding  its  delivery  into  the  possession  of  the  officer. 

Appeal  — Motion  to  Affirm  or  Dismiss. 

2.  Under  B.  &  C.  Oomp.  g  558,  requiring  the  appellant  to  file  a  transcript,  after 
which  the  appellate  court  shall  have  Jurisdiction,  and  not  otherwise,  and  provid- 
ing that  if  the  transcript  is  not  filed  within  the  time  fixed,  the  appeal  shall  be 
deemed  abandoned,  a  failure  to  file  a  transcript  in  time  maybe  taken  advantage 
of  by  motion  to  dismiss  the  appeal,  and  a  motionto  affirm  the  Judgment  is  not  the 
exclusive  remedy. 

From  Union :   Robert  Eakin,  Judge. 

Action  by  J.  M.  Hilts  against  Rachel  Hilts.  Judgment 
for  defendant,  and  plaintiff  appeals.  Heard  on  a  motion 
to  dismiss  the  appeal.  Dismissed. 

Mr.  J.  W.  Knowles  for  the  motion. 

Mr,  J,  D,  Slater,  contra, 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  motion  by  respondent  to  dismiss  the  appeal 
because  (1)  the  transcript  was  not  filed  in  this  court  within 


June,  1903.]  Hilts  v.  Hilts.  163 

the  time  required  by  law,  or  any  extension  by  the  trial 
court;  and  (2)  the  notice  of  appeal  was  not  served  upon 
the  district  attorney.  This  motion  was  argued  and  sub- 
mitted  on  the  first  day  of  the  term,  but,  reserving  its  de- 
cision thereon,  the  court  subsequently  heard  the  case  upon 
its  merits.  In  the  view  we  take  of  the  matter,  a  decision 
upon  the  first  ground  assigned  in  the  motion  will  dispose 
of  the  case. 

1.  Bv  order  of  the  trial  court,  made  and  entered  Novem- 
ber  5, 1902,  the  time  within  which  defendant  was  required 
to  file  the  transcript  of  the  cause  in  this  court  was  enlarged 
to  the  3d  of  the  following  month.  It  was  received  on* that 
date  by  the  deputy  clerk  at  Pendleton,  and  a  notation  made 
in  the  docket  of  its  receipt ;  but  the  filing  fee  of  $15,  which 
should  accompany  it,  remaining  unpaid  until  December 
16th,  it  was  not  filed  until  the  latter  date.  It  may  be  noted, 
however,  that  upon  receipt  of  the  transcript  the  deputy 
clerk,  by  mistake,  notified  the  attorney  for  respondent  of 
the  failure  to  forward  the  filing  fee,  but,  upon  being  in- 
formed of  his  mistake,  notified  appellant's  attorney,  who 
at  once  forwarded  it.  The  appellant  insists  that,  notwith- 
standing this  state  of  the  case,  there  has  been  a  proper 
filing  of  the  transcript  within  the  prescribed  time,  and 
that  she  is  therefore  entitled  to  a  decision  upon  the  merits. 
The  statute  provides,  in  effect,  that,  upon  an  appeal  being 
perfected,  the  appellant  shall,  within  thirty  days,  or  within 
such  extension  of  time  as  the  trial  court,  or  judge  thereof, 
or  the  supreme  court,  or  a  justice  thereof,  may  allow,  file 
with  the  clerk  of  the  supreme  court  a  transcript,  or  such 
an  abstract  as  the  rules  of  the  appellate  court  may  require, 
and  that  upon  the  filing  thereof  he  shall  pay  to  such  clerk 
the  sum  of  $15,  which,  with  all  other  fees  collected  by  vir- 
tue of  his  office,  shall  be  paid  to  the  state  treasurer :  B.  &  C. 
Comp.  §§  553,  887.  The  general  rule  operating  under  or- 
dinary statutes  regarding  the  filing  of  a  paper  or  docu- 
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ment  is  that  it  is  filed  when  delivered  to  the  proper  officer, 
and  by  him  received  to  be  kept  on  file:  Bouvier's  Law 
Diet.  (Rawle^s  Rev.);  13  Am.  &  Eng.  Ency.  Law  (2  ed.), 

» 

15 ;  McDonald  v.  Crusen,  2  Or.  258 :  Moore  v.  Willannette 
T.  &  L.  Co,  7  Or.  359 ;  Powers  v.  State,  87  Ind.  144 ;  Peter- 
son  V.  Taylor,  15  Ga.  483  (60  Am.  Dec.  705);  Floyd  v.  Chesa- 
Carley  Co,  76  Ga.  752 ;  Gorham  v.  Summers,  25  Minn.  81 ; 
Reed  v.  Acton,  120  Mass.  130 ;  Tregambo  v.  Comanche  M.  & 
M.  Co,,  57  Cal.  501. 

But  a  filing  may  depend  upon  the  terras  of  the  statute 
authorizing  it,  and  will  not  become  operative  until  the 
requisites  are  first  complied  with,  at  least  in  substance ; 
and,  if  a  fee  is  made  a  necessary  prerequisite  thereto,  no 
filing  is  accomplished  or  effected  without  the  payment  of 
such  fee.  To  illustrate :  Under  an  Indiana  statute  the 
Secretary  of  State  was  required  to  exact  certain  fees  for 
filing  and  recording  an  agreement  of  railroad  companies 
to  consolidate,  which  provided  that  he  should  neither  file 
nor  record  any  of  such  articles  unless  all  the  fees  for  filing 
were  first  paid ;  and  it  was  held,  in  State  v.  Chicago  &  E.  I. 
Ry,  Co,  145  Ind.  229  (43  N.  E.  226),  that  the  payment  of 
such  fees  was  a  condition  precedent  to  the  filing — in  other 
words,  that  the  filing  could  not  be  effected  without  the 
prior  payment  of  the  requisite  fees  —  the  court  saying: 
"The  rule  may  be  asserted  that  where  the  statute  provides 
that  the  filing  fee  shall  be  paid  in  advance  of  the  filing  of 
the  document,  and  where  the  money  therefor  does  not, 
under  the  law,  go  to  the  officer  with  whom  the  same  is 
required  to  be  filed,  as  his  own  remuneration,  but  goes 
into  the  public  treasury  for  the  benefit  of  the  state,  as  it 
does  in  accordance  with  the  requirements  of  the  statute 
in  question,  the  officer  must  be  considered  (at  least  in 
discharge  of  the  duty  enjoined  upon  him  to  collect  the 
fee  in  advance  for  the  services  rendered  by  the  state 
through  him)  as  the  agent  of  the  latter  ;  and,  as  such,  he 
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is  not  authorized  to  file  the  papers  or  articles  presented 
and  required  to  be  filed,  although  they  may  be  left  at  his 
office  or  in  his  custody  for  such  purpose,  until  the  fee  is 
first  paid ;  and,  in  consideration  of  law,  they  cannot  be 
held  or  deemed  to  be  filed  until  there  is  a  compliance  with 
this  requisite  condition.  Under  such  circumstances  the 
law  is  the  letter  of  the  officer's  agency,  and  he  has  no  war- 
rant to  waive  the  advance  payment  of  the  fee."  A  rule  of 
similar  import  is  promulgated  in  Finders  v.  Yager ,  29  Iowa, 
468,  and  we  are  of  the  opinion  that  it  should  be  applied 
under  the  circumstances  in  the  case  at  bar.  Upon  filing 
the  transcript  the  appellant  is  required  to  pay  to  the  clerk, 
in  advance,  the  sum  of  $15.  Nothing  could  be  plainer 
than  a  legislative  intendment  that  the  fee,  ultimately  to 
be  paid  over  to  the  State  Treasurer,  should  be  prepaid  as 
a  prerequisite  to  the  filing ;  and,  without  such  an  observ- 
ance of  the  statute,  there  could  be  no  filing.  The  purpose, 
no  doubt,  was  to  facilitate  the  collection  of  the  public  rev- 
enue derivable  from  this  source,  and  the  filing  was  there- 
fore made  dependent  upon  its  prepayment.  In  the  present 
instance  the  transcript  was  not  received  by  the  clerk  to  be 
kept  on  file,  as  he  refused  to  so  treat  it,  or  to  make  a  nota- 
tion of  filing  thereon,  until  the  fee  was  paid,  thus  rightly 
interpreting  the  statute ;  and,  the  fee  not  having  been  paid 
in  advance,  there  was  no  filing,  within  the  purview  of  the 
law, within  the  prescribed  limit  for  filing  such  transcript; 
hence  the  motion  should  be  allowed,  and  the  appeal  dis- 
missed. However  desirous  it  may  be  to  have  causes  disposed 
of  on  their  merits,  the  court  cannot  evade  or  override  a 
positive  statute  to  enable  it  to  do  so.  Indeed,  it  can  acquire 
no  jurisdiction  for  that  purpose  in  the  face  of  such  statute. 
2.  It  is  suggested  that  the  motion  should  have  been  to 
affirm  the  judgment  rendered  (B.  &  C.  Comp.  §  553),  and 
not  to  dismiss;  but  the  latter  is  employed  in  constant 
practice,  and  is  adequate  ior  the  purpose  of  presenting  the 
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question  whether  or  not  the  appeal  has  been  perfected  so 
as  to  give  the  appellate  court  jurisdiction  of  the  cause. 

Dismissed. 

Decided  29  June,  1908. 

STATS  V.  HOWARD. 

[72  PacSSO.] 

Witnesses— IMPKACHMKNT— Explanatory  Evidence. 

Where  an  affidavit  concerning  the  falsity  of  hla  testimony  in  another  trial  Is 
produced  on  bis  cross-examintion  to  Impeach  a  witness,  he  may  relate  a  conver- 
sation with  a  third  person,  who  importuned  him  to  make  the  affidavit,  and  state 
the  contents  of  a  threatening  note  which  he  had  previously  received,  and  which 
was  referred  to  in  the  conversation,  to  explain  the  circumstances  under  which 
the  impeaching  affidavit  was  made. 

From  Baker :   Robert  Eakin,  Judge. 

Manny  Howard,  jointly  informed  against  with  Alexan- 
der Meldrum,  was  convicted  of  larceny,  and  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Oeo.  J,  Bentley. 

For  the  state  there  was  a  brief  over  the  name  of  Samuel 
White,  District  Attorney,  with  an  oral  argument  by  Mr. 
Andrew  M,  Crawford,  Attorney-General. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  the  second  appeal  in  this  case.  Defendant  How- 
ard and  one  Meldrum  were  jointly  charged  by  an  informa- 
tion filed  by  the  district  attorney  with  the  crime  of  larceny, 
by  stealing  an  animal  belonging  to  R.  R.  Palmer  and  H.  E, 
Denham.  Howard  was  tried  first,  and  convicted,  but  upon 
appeal  the  judgment  was  reversed,  and  a  new  trial  ordered  : 
State  V.  Howard,  41  Or.  49  (69  Pac.  50).  Meldrum  was 
thereafter  tried,  convicted,  and  the  judgment  affirmed: 
State  V.  Meldrum,  41  Or.  380  (70  Pac.  526).  Howard  was 
retried,  convicted,  and  again  appeals. 

The  questions  arising  on  the  instructions,  and  relating 
to  the  sufficiency  of  the  evidence  to  justify  a  conviction, 
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are  practically  the  same  as  in  the  Meldrum  Case.  We  have 
reexamined  them,  and  find  no  reason  to  change  the  con- 
clusions therein  reached. 

J.  J.  Baisley  was  a  witness  for  the  prosecution.  He  testi- 
fied that  he  was  employed  by  Howard  and  Meldrum  to 
assist  in  gathering  horses  from  the  range ;  that  he  was 
present  when  the  mare  in  question  was  driven  to  the  Deal 
corral,  and  saw  her  brand  changed  by  Howard  and  Mel- 
drum. He  was  a  witness  on  the  first  trial  of  Howard,  and 
testified  to  substantially  the  same  state  of  facts.  He  there- 
after made  an  affidavit  to  the  effect  that  such  testimony  was 
false,  and  that  he  was  induced  to  give  it  by  a  consideration 
paid  him  by  one  of  the  prosecuting  witnesses.  During  his 
cross-examination  in  the  present  case  this  affidavit  was 
produced  by  the  defense,  and  offered  and  admitted  in  evi- 
dence, for  the  purpose  of  impeaching  the  witness.  He  was 
thereafter  permitted,  on  direct  examination,  over  the  ob- 
jection of  the  defendant,  to  relate  a  conversation  he  had 
with  one  Inman,in  which  Inman  importuned  and  endeav- 
ored to  persuade  him  to  make  the  affidavit,  and  also  to 
state  the  contents  of  a  threatening  note  which  he  had  pre- 
viously received,  and  to  which  Inman  referred  in  such 
conversation.  The  contention  is  that  this  conversation 
with  Inman  was  hearsay  and  inadmissible,  because  not 
had  in  the  presence  of  the  defendant,  and  that  the  note 
was  incompetent  evidence,  because  it  was  not  shown  to 
have  been  written  or  authorized  by  the  defendant.  The 
testimony  was  admitted,  however,  for  the  purpose  of  ex- 
plaining the  circumstances  under  which  the  impeaching 
affidavit  was  made,  and  was  expressly  limited  by  the  court 
in  its  instructions  to  such  purpose.  In  this  view,  we  think 
it  was  competent,  and  there  was  no  error  in  its  admission. 
*  Affirmed. 
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Decided  27  July,  rehearing  denied  5  October,  1908. 

STATE  u.  NEII.ON. 

[73  Pac.  321.] 

Sheriffs  —  Embezzlement  of  Taxes— Rolls  as  Evidence— E^stopprl. 

1.  In  a  proaecutlon  against  a  public  tax  collector  for  embezzling  taxes  the 
rolls  delivered  to  him  by  the  proper  officials  are  competent  evidence  to  show  the 
amounts  collected,  though  such  rolls  may  not  have  been  properly  certlfled,  or 
have  had  attached  the  statutory  warrants,  for  the  officer  is  estopped  by  his  own 
conduct  to  deny  that  the  rolls  were  enforceable. 

Acts  of  Deputies- Presumption  as  to  Disposal  of  Taxes. 

2.  Where  it  appears  that  deputy  tax  collectors  placed  their  collections  with 
the  other  funds  of  the  office,  it  will  be  presumed,  even  in  a  criminal  case  for  em- 
bezzlement, that  such  funds  came  Into  the  hands  of  the  principal,  and  in  a  set- 
tlement of  his  accounts  he  should  be  charged  with  such  sums. 

Presumption  as  to  Money  Paid  for  Taxes  by  Check. 

8.  Under  a  statute*  requiring  taxes  to  be  paid  in  current  gold  and  silver  coin 
of  the  United  States,  and  requiring  tax  collectors  to  give  receipts  for  taxes  so  paid 
"as  cash*',t  it  will  be  presumed,  in  the  absence  of  a  contrary  showing,  that  the 
tax  collector  cashed  drafts,  checks,  or  money  orders  which  he  received  for  taxes 
in  lieu  of  coin,  and  hence  such  drafts,  etc.,  are  properly  chargeable  U>  him  in  a 
prosecution  for  embezzling  moneys  collected  for  taxes. 

Competency  of  Evidence  of  Embezzlement  of  Taxes. 

4.  Under  HilPs  Ann.  Laws,  g  2797,  requiring  the  sheriff  to  settle  with  the 
county  treasurer  once  in  every  thirty  days,  and  to  pay  over  to  that  officer  all 
moneys  received  for  taxes,  and  the  treasurer  to  give  the  sheriff  duplicate  receipts 
for  the  money  paid  over,  one  of  which  is  required  to  be  filed  with  the  countj'  clerk, 
in  a  prosecution  against  a  sheriff  for  embezzling  taxes  collected,  the  sheriff's 
statements  on  which  he  had  made  settlements  with  the  county  treasurer,  the 
treasurer's  books,  and  the  duplicate  receipts  so  filed,  are  competent  evidence  of 
the  amount  accounted  for  by  the  sheriff,  and  are  prima  facie  sufficient  for  that 
purpose. 

Embezzlement  of  Lawful  Money  — Necessary  Proof. 

5.  Under  an  information  charging  embezzlement  of  lawful  money  of  the 
United  States,  it  must  be  proved  that  the  money  stolen  was  of  the  kind  named. 


*NoTE.— The  statute  here  referred  to  is  Section  2708,  Hill's  Ann.  Laws,  which 
is  the  same  in  the  editions  of  1887  and  1882.  In  1901  the  section  was  radically 
amended,  but  this  decision  is  made  under  the  reading  before  the  amendment, 
which  was  as  follows,  so  far  as  here  involved :  "All  state,  county,  school  and  mlL 
itary  taxes  shall  be  paid  in  current  gold  and  Mlver  coin  of  the  United  States,  ex- 
cept that  county  orders  shall  be  received  for  county  taxes  in  the  county  where  is- 
sued, if  offered  before  the  time  for  returning  the  warrant,"  etc. 

fNoTE.— The  statute  here  considered  is  Section  2801,  Hill's  Ann.  Laws,  which 
is  the  same  in  both  editions  of  that  compilation,  and,  so  far  as  here  Involved, 
reads  as  follows :  "  It  shall  be  the  duty  of  each  and  every  sheriff  in  the  several 
counties  of  this  state,  acting  as  tax  collectors,  upon  the  receipt  of  money  for 
taxes,  to  give  a  receipt  therefor,  showing  the  amount  paid  in  coin  or  currency  as 
cash,  and  the  amount  paid  in  county  orders ;  and  the  sheriff  shall  note  separately 
'  upon  each  stub,  as  in  the  receipt,  the  amount  of  cash  and  county  orders  respect- 
ively received,"  etc.  Reporter. 
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Embezzlement  of  Lawful  Money— Sufficiency  of  Proof. 

6.  Where  a  sheriff*  was  aathorlsed  to  receive  in  payment  of  taxes  only  cnrrent 
gold  and  silver  coin  of  the  United  States  and  certain  county  orders,  and  in  a  pros- 
ecution against  him  for  embezzlement  of  money  so  received  it  was  proved  that 
he  collected  as  taxes  while  in  office,  and  paid  over  to  the  county  treasurer,  certain 
sums,  leaving  a  balance  unaccounted  for,  and  that  he  and  his  deputies  received 
for  taxes  gold,  silver,  and  treasury  notes,  national  bank  notes,  silver  certificates, 
checks,  money  orders,  and  county  warrants,  the  evidence  sufficiently  supported 
an  allegation  in  the  indictment  that  the  money  converted  by  defendant  was 
**lawAil  money  of  the  United  States,"  though  the  particular  coins  converted  were 
not  indent! fled,  for,  in  such  cases,  it  is  not  necessary  to  show  the  character  of 
the  money  converted,  since  presumably  public  officers  receive  only  lawful  money. 

Statutes  Relating  to  Embezzlement— Construction. 

7.  Section  1772,  Hill's  Ann.  Laws,  Is  a  general  statute  for  the  punishment  of 
persons  who  may  receive  public  money  and  fail  to  account  therefor,  while  section 
1995 relates  only  to  tax  collectors  who  fail  to  perform  certain  stated  duties;  hence 
a  sheriff  who  has  been  convicted  of  converting  to  his  own  use  money  received  by 
him  for  taxes  is  punishable  under  section  1772. 

From  Klamath :  Henry  L.  Benson,  Judge. 

A.  J .  Neilon,  having  been  convicted  of  larceny  of  public 
money,  appeals  from  the  judgment.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Austin  S.  Hammond  and  Mr.  Chas.  A.  Cogswell,  with 
an  oral  argument  by  Mr.  R,  S.  Taylor. 

For  the  state  there  was  a  brief  and  an  oral  argument  by 
Mr.  Andrew  M.  Crawford,  Attorney-General,  and  Mr.  A.  E. 
ReameSy  District  Attorney. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  defendant  was  sheriff  of  Lake  County  from  July  5, 
1898,  to  July  2,  1900,  and  Lane,  Beall,  and  Houston  were 
his  deputies.  During  his  term  of  office  he  and  his  depu- 
ties collected  a  large  sum  of  money  as  taxes  on  the  tax 
rolls  for  the  years  1893  and  1899,  inclusive,  a  portion  of 
which  it  is  averred  he  did  not  pay  over  to  the  county  as 
required  by  law,  but  unlawfully  and  feloniously  converted 
to  his  own  use.  He  was  arrested  and  charged,  under  Sec- 
tion 1772,*  Hiirs  Ann.  Laws,  1892,  with  the  crime  of  lar- 
ceny  of  public  money ;  it  being  averred  in  the  informa- 


*Now  Section  18(17  of  B.  &  C.  Comp. 
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tion  that  on  July  1, 1900,  he  did  feloniously  take,  steal,  and 
make  away  with  and  convert  to  his  own  use  $6,461,  lawful 
money  of  the  United  States  and  the  property  of  Lake 
County,  which  he  had  received  as  tax  collector,  and  which 
he  feloniously  and  wrongfully  neglected  and  refused  to 
pay  over  to  the  county  as  by  law  required.  He  was  tried 
and  convicted  as  charged,  the  jury  finding  the  amount 
of  money  which  he  failed  to  pay  over  to  be  13,000.  From 
the  judgment  entered  on  the  verdict  he  appeals. 

It  is  insisted  that  the  court  erred  in  admitting  in  evi- 
dence the  tax  rolls  for  the  years  1893  to  1898,  inclusive; 
proof  that  the  defendant  and  his  deputies  collected  money 
thereon  as  taxes;  and  the  testimony  of  the  experts  as  to 
the  amount  shown  by  the  tax  rolls,  stubs,  and  reports  of 
the  defendant  to  the  county  treasurer,  to  have  been  col- 
lected by  him  as  taxes. 

1.  The  objection  to  the  admission  in  evidence  of  the 
assessment  rolls,  and  their  use  as  testimony  in  determin- 
ing the  amount  of  money  collected  bj^  the  defendant,  is 
that  they  were  not  properly  certified  to,  and  did  not  have 
annexed  thereto  legal  warrants  authorizing  the  defendant 
to  collect  taxes  thereon.  The  evidence  tended  to  show  that 
these  rolls  were  in  the  usual  form,  and  came  into  the  hands 
of  the  defendant  as  sheriff  and  tax  collector  of  the  county, 
and  that  as  such  officer  he  received  and  collected  taxes 
thereon,  giving  proper  receipts  to  the  taxpayers.  It  is 
therefore,  in  our  opinion,  no  defense  to  this  prosecution 
for  converting  the  money  so  collected  to  his  own  use  that 
the  rolis  were  not  properly  certified  to,  or  did  not  have 
legal  warrants  attached  authorizing  the  seizure  and  sale 
by  the  defendant  of  the  property  of  the  taxpayer  to  satisfy 
the  tax  ;  for,  as  said  by  the  Supreme  Court  of  Missouri  in 
disposing  of  a  similar  question  in  a  like  prosecution,  "it 
can  make  no  difference  in  this  proceeding  whether  the  tax 
books  were  properly  certified  or  not.    The  defendant  re- 


July,  1903.]  State  v.  Neilon.  171 

ceived  and  receipted  for  them,  and  the  moneys  collected 
in  payment  of  taxes  extended  thereon  were  public  moneys. 
They  were  none  the  less  public  moneys  because  the  tax 
books  may  not  have  been  duly  certified '^ :  State  v.  Findley, 
101  Mo.  217,  224  (8  Am.  Grim.  Rep.  194,  14  S.  W.  185, 
187).  It  has  accordingly  been  held  that  a  tax  collector  is 
an  agent  of  the  state,  and,  where  he  collects  money  as 
taxes,  he  will  not  be  heard  to  urge,  in  defense  to  a  suit  for 
its  recovery,  that  the  money  he  received  was  on  account 
of  taxes  which  the  legislature  had  no  constitutional  power 
to  impose  (Waters  v.  State,  1  Gill,  302);  nor  to  question 
the  regularity  of  the  proceedings  whereby  the  funds  came 
into  his  possession  (Mason  v.  Fractional  School  Dist.  34 
Mich.  228);  or  the  right  of  the  county  to  receive  them 
( Village  of  Olean  v.  King,  116  N.  Y.  355,  22  N.  E.  559); 
or  that  he  was  not  legally  chosen,  or  the  assessment  was 
defective  and  irregular :  Ford  v.  Clough,  8  Me.  334  (23  Am. 
Dec.  513). 

A  public  oflScer  charged  with  the  duty  of  collecting  taxes 
is  not  permitted  to  deny  his  own  power  or  right  to  make 
the  collection  after  having  exercised  it.  He  will  not  be 
allowed  to  assert  that  a  tax  is  chargeable  against  the  tax- 
payer when  he  demands  or  receives  it,  and  then  say  that 
it  was  not  legally  so  when  the  state  demands  it  from  him, 
or  when  he  is  prosecuted  criminally  for  its  embezzlement. 
He  must  pay  over  the  money  so  received  as  provided  by 
law,  and  let  the  aggrieved  party  make  his  application  to 
the  proper  authorities  for  reimbursement.  He  cannot 
assert  that  he  retains  the  money  as  the  representative  of 
the  taxpayer.  There  is  no  relation  .of  principal  or  agent, 
or  trustee  and  cestui  que  trust,  existing  between  him  and 
the  parties  from  whom  he  received  the  money.  They  paid 
it  in  satisfaction  of  the  taxes  appearing  against  them  on 
the  tax  rolls  of  the  county,  and  the  officer  must  be  held 
accountable  for  it  as  such.    There  was,  therefore,  no  error 
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in  admitting  the  tax  rolls  in  evidence,  and  using  them  as 
a  basis  for  determining  the  amount  collected  by  the  de- 
fendant as  taxes,  even  though  the  proceedings  in  the  levy 
of  the  tax,  or  in  the  matter  of  the  assessment  rolls  and 
returns  thereon  were  so  irregular  and  imperfect  as  to  have 
been  no  justification  to  the  sheriff  if  he  had  attempted  to 
enforce  the  collection  by  legal  process. 

2.  It  is  argued  that  the  sums  received  by  the  deputies, 
Lane,  Houston,  and  Beall,  should  not  have  been  included 
in  the  amount  alleged  to  have  been  collected  by  the  defend- 
ant as  taxes  ;  but  there  was  no  error  in  this  regard.  These 
men  were  the  dulj'  appointed  and  acting  deputies  of  the 
defendant,  and  collected  the  money  in  question  as  such. 
There  was  no  contention,  as  we  understand  it,  that  they 
embezzled  or  converted  any  of  it  to  their  own  use.  Lane 
put  what  he  collected  in  the  sheriff's  cash  box  in  the 
county  safe,  from  which  payments  were  made  from  time 
to  time  to  the  county  treasurer.  The  money  collected  by 
Houston  was  paid  over  to  the  county  treasurer  to  the  credit 
of  the  defendant.  That  collected  by  Beall  was  placed  in 
the  money  drawer  in  the  defendant's  office.  It  is  true  the 
bill  of  exceptions  recites  that  there  was  no  evidence  that 
any  of  the  money  collected  by  Lane  or  Beall  ever  came 
into  the  possession  of  the  defendant,  or  that  he  knew  that 
Beall  ever  made  any  such  collections.  But  these  men  were 
his  deputies,  and  he  knew  they  were  discharging  the  duties 
of  such  office.  The  money  collected  by  them  was  mixed 
and  mingled  with  the  money  of  the  office,  and  as  such 
presumably  came  into  his  possession  and  under  his  con- 
trol; at  least,  the  jury  were  justified  in  so  finding  from 
the  manner  in  which  the  business  was  conducted. 

3.  Again,  it  is  contended  that  it  was  error  to  include  in 
the  amount  with  which  the  defendant  should  be  charged 
$2,278.80,  school  taxes  collected  by  him,  and  $7,561.21, 
paid  to  him  in  checks,  money  orders,  and  drafts.    The  en- 
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tire  deficit, as  the  evidence  tended  to  show,  was  something 
over  $6,000,  while  the  jury  found  that  the  amount  which 
the  defendant  failed  to  pay  over  was  only  $3,000;  so  that 
the  school  tax  was  prohably  deducted  by  the  jury,  and  may 
be  eliminated  from  the  discussion, although  it  is  doubtful 
whether  it  would  not  be  deemed  the  money  of  the  county 
for  the  purposes  of  this  prosecution :  State  v.  Hays^  78  Mo. 
600.  The  checks,  drafts,  and  money  orders  were,  as  the 
bill  of  exceptions  recites,  received  by  the  defendant  and 
his  deputies**for  taxes"  and  "in  collecting  taxes,"  but  there 
was  no  evidence  to  show  what  was  done  with  them,  except 
that  Lane  testified  that  those  taken  by  him  were  cashed, 
and  the  money  paid  into  the  county  treasury.  The  law  in 
force  during  defendant's  incumbency  of  the  office  of  sheriff 
required  that  all  taxes  should  be  paid  in  "current  gold  and 
silver  coin  of  the  United  States,"  except  that  county  orders 
might  be  received  under  certain  conditions  and  limita- 
tions (Hill's  Ann.  Laws,  1892,  §  2798),  and  that  the  sheriff 
should  give  to  the  taxpayer  a  receipt,  showing  the  amount 
paid  "as  cash,"  and  note  the  same  upon  the  stub  or  dupli- 
cate of  such  receipt  retained  in  his  office  (Hill's  Ann.  Laws, 
§  2801).  It  was  therefore  the  duty  of  the  defendant  to 
receive  as  taxes  only  gold  and  silver  coin  of  the  United 
States  and  county  warrants.  If,  for  the  accommodation 
of  the  taxpayer,  he  chose  to  take  drafts,  checks,  or  money 
orders,  they  were  received  in  lieu  of  coin,  and  when  they 
were  cashed  by  the  defendant  the  money  became  the  prop- 
erty of  the  county,  and  he  was  bound  to  pay  over  and 
account  for  it  the  same  as  any  other  money  received  by 
him :  Adams  v.  People,  25  Colo.  532  (55  Pac.  806).  It  is 
true  the  bill  of  exceptions  recites  that  there  was  no  evi- 
dence as  to  what  was  done  by  defendant  with  the  checks 
and  drafts;  but,  in  the  absence  of  a  showing  to  the  con- 
trary, the  jury  were  justified  in  finding  that  they  were  by 
the  defendant  converted  into  money,  on  the  presumption 
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that  the  usual  course  of  business  was  pursued :  B.  &  C. 
Comp.  §  788,  subd.  20.  It  is  common  knowledge  that  a 
great  proportion  of  the  taxes  of  the  country  are  paid  in 
checks,  drafts,  and  money  orders,  and  that  such  paper 
is  converted  by  the  officer  into  money.  It  is  but  fair  to 
presume  that  such  was  the  course  of  procedure  by  the 
defendant. 

4.  It  is  argued  that  there  was  no  evidence  that  the  de- 
fendant did  not  pay  over  to  the  county  treasurer  all  the 
money  received  by  him.  The  law  required  the  defendant, 
as  sheriff,  to  settle  with  the  county  treasurer  once  in  everj^ 
thirty  days,  and  to  pay  to  that  officer  all  money  received 
on  taxes  from  any  tax  list  in  his  hands  for  collection, the 
treasurer  being  required  to  give  him  duplicate  receipts  for 
the  money  so  paid  over,  one  of  which  he  was  to  file  with 
the  county  clerk:  HilFs  Ann.  Laws,  1892,  §  2797.  The 
statements  of  the  defendant  upon  which  he  made  his  various 
settlements  with  the  county  treasurer,  the  books  of  that 
officer,  and  the  duplicate  receipts  filed  in  the  office  of  the 
county  clerk,  were  all  introduced  in  evidence,  and  were 
sufficient  to  show,  prima  /aci«  at  least,  the  amount  of  money 
paid  over  and  accounted  for  by  him.  The  presumption  is 
that  official  duty  was  regularly  performed,  that  the  treas- 
urer's books  were  correctly  kept,  that  he  gave  receipts  to 
the  defendant  for  all  taxes  paid  to  him,  and  that  such 
receipts  were  filed  in  the  clerk's  office :  City  of  Portland 
V.  Besser,  10  Or.  242.  The  manner  in  which  the  business 
seems  in  fact  to  have  been  transacted  was  sufficient,  no 
doubt,  to  weaken  this  presumption  and  to  impair  the  value 
of  the  evidence;  but  it  did  not  destroy  its  competency. 
The  weight  to  be  given  to  the  testimony  was  a  matter  for 
the  jury. 

5.  The  information  charges  that  the  money  which  it  is 
alleged  the  defendant  converted  to  his  own  use  and  failed 
to  pay  over  was  lawful  money  of  the  United  States,  and  it 
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is  argued  that,  while  it  was  not  necessary  for  the  state  to 
have  alleged  that  fact,  it  must  be  proven  as  alleged.  It 
has  been  held  that,  under  an  indictment  charging  larceny 
of  lawful  money  of  the  United  States,  it  is  incumbent 
upon  the  prosecution  to  prove  that  the  money  stolen  was 
of  the  kind  and  character  described  in  the  indictment: 
Hamilton  v.  StaU,  60  Ind.  193  (28  Am.  Rep.  653);  Vale  v. 
People,  161  111.  309  (43  N.  E.  1091);  Gerard  v.  State,  10  Tex. 
App.  690.  Within  this  rule  the  defendant  should  have 
been  acquitted  unless  the  evidence  tended  to  show,  either 
directly  or  by  inference,  that  the  money  embezzled  by  him 
was  lawful  money  of  the  United  States. 

6.  Now,  the  bill  of  exceptions  contains  a  statement  that 
"there  was  no  evidence  tending  to  show  that  any  money 
which  the  defendant  may  have  failed  to  p)ay  over  to  the 
county  treasurer,  which  he  or  his  deputies  collected  on  ac- 
count of  taxes,  was  lawful  money  of  the  United  States." 
If  this  statement  stood  alone,  we  would  probably  be  com- 
pelled to  reverse  the  judgment ;  but  it  must  be  interpreted 
in  the  light  of  the  entire  bill  of  exceptions,  and  when  so 
read  it  means  nothing  more,  it  seems  to  us,  than  that  there 
was  no  testimony  tending  to  show  that  the  particular  coin 
or  coins  which  the  defendant  failed  to  pay  over  were  lawful 
money  of  the  United  States.  But  that  character  of  proof 
is  not  necessary  in  a  prosecution  of  this  kind  :  State  v.  Car- 
rick,  16  Nev.  120,  124;  State  v.  Smith,  13  Kan.  274,  295. 
In  a  prosecution  against  a  public  officer  for  embezzlement, 
it  is  sufficient  to  prove  the  felonious  conversion  by  him  to 
his  own  use  of  any  money  that  came  into  his  possession  or 
was  under  his  control  by  virtue  of  his  office,  without  iden- 
tifying the  particular  kind  and  character  of  money.  If 
the  law  required  the  kind  and  character  of  money  embez- 
zled and  the  particular  date  of  embezzlement  to  be  proved, 
it  would  practically  be  an  effectual  bar  to  any  prosecution 
of  such  an  officer  for  the  wrongful  and  unlawful  conver- 
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sion  to  his  own  use  of  public  funds.  The  officer  is  the 
only  person  who  knows  the  kind  and  character  of  money 
in  his  custody  or  under  his  control.  The  public  at  large 
can  exercise  no  supervision  over  his  acts,  nor  can  it,  like 
an  individual,  assume  direct  custody  of  the  funds.  It  is 
therefore  sufficient  to  show  that  he  received  money  belong- 
ing to  the  state  or  county  by  virtue  of  his  office,  which  he 
wrongfully  and  unlawfully  converted  to  his  own  use ;  and, 
where  he  is  presumed  to  receive  only  lawful  money  of  the 
United  States,  it  will  be  presumed  that  the  money  embez- 
zled was  of  that  character  until  the  contrary  is  shown. 

It  clearly  appears  from  the  bill  of  exceptions  that  there 
was  competent  evidence  tending  to  show  that  the  defend- 
ant collected  as  taxes  from  the  various  taxpayers  of  the 
county,  during  the  time  he  was  in  office,  the  sum  of  $94,- 
758.19,  and  that  he  only  paid  over  to  the  county  treasurer 
188,125.67,  leaving  a  balance  unaccounted  for  of  $6,632.52 ; 
that  "for  taxes  he  and  his  deputies  received  gold,  silver, 
and  treasury  notes,  national  bank  notes,  silver  certificates, 
checks,  money  orders,  and  county  warrants."  All  these 
several  items  were  received  by  the  defendant  in  payment 
of  taxes,  as  the  agent  or  representative  of  the  county,  and 
if  the  checks,  drafts,  and  money  orders,  etc.,  were  by 
him  converted  into  money  (and  that  was  a  question  for 
the  jury),  it  was  the  money  of  the  county,  which,  if  he 
converted  to  his  own  use,  could  properly  be  described  in 
an  indictment  or  information  as  lawful  money  of  the 
United  States.  We  think,  therefore,  that  the  bill  of  ex- 
ceptions, as  a  whole,  does  show  that  there  was  evidence 
from  which  the  jury  could  properly  find  that  the  money 
converted  by  the  defendant  was  lawful  money  of  the 
United  States,  although  there  may  have  been  no  evidence 
tending  to  identify  the  particular  coin  or  coins  so  con- 
verted. This  was  evidently  the  view  of  the  trial  judge, 
otherwise,  he  would  have  directed  a  verdict  of  acquittal. 
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He  was  particular  to  charge  the  jury  that  they  could  not 
find  the  defendant  guilty  unless  they  believed  that  the 
money  was  lawful  money  of  the  United  States,  and  that 
the  only  money  coming  within  that  term  is  **coins  of  the 
United  States  and  United  States  treasury  notes,  commonly 
called  'greenbacks*;'*  that  checks,  drafts,  money  orders, 
and  bank  notes  are  not  lawful  money  of  the  United  States ; 
and  that  they  could  not  find  the  defendant  guilty  unless 
thev  believed  that  he  converted  or  failed  to  account  for 
United  States  coins  or  treasury  notes,  commonly  called 
"greenbacks." 

7.  It  is  contended  that  because  the  jury  did  not  find 
that  the  defendant  converted  the  monev  to  his  own  use, 

a 

but  only  found  that  he  failed  to  pay  it  over,  the  crime  of 
which  he  was  guilty  is  that  defined  by  Section  1995,*  and 
not  Section  1772,t  HilPs  Ann.  Laws,  1892,  and  that  he 
should  have  been  sentenced  accordingly.  It  may  be  con- 
ceded that,  where  criminal  statutes  provide  different 
penalties  for  the  same  offense,  the  later  one  will  govern 
and  control  if  the  penalty  therein  provided  is  less  than 
that  in  the  earlier  statute :  Commonwealth  v.  Kimball,  21 
Pick.  373;  Commonwealth  v,  Davis,  11  Gray,  48;  Huberv, 
State,  25  Ind.  175;  Hayes  v.  State,  55  Ind.  99.  But  the 
two  statutes  in  question  do  not  relate  to  the  same  matter 
nor  provide  for  the  punishment  of  the  same  offense.  Sec- 
tion 1772  is  a  general  statute,  providing  for  the  punish- 
ment of  any  person  who  shall  receive  any  money  whatever 
for  the  state  or  county,  and  convert  the  same  to  his  own 
use,  or  shall  feloniously  neglect  or  refuse  to  pay  it  over  as 
by  law  directed  and  required.  Section  1995  is  section  19 
of  the  act  of  October  21,  1864  (Deady's  Gen.  Laws,  p.  908, 
§  49),  providing  for  the  collection  of  taxes,  and  is  confined 
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to  the  specitic  offenses  therein  enumerated.  By  section 
4  of  that  act  it  is  made  the  duty  of  the  sheriff  to  pay  over 
to  the  county  treasurer,  at  least  once  a  month,  all  money 
collected  by  him  as  taxes,  and,  by  sections  15  and  16,  to 
make  out  and  return  to  the  county  clerk,  by  a  certain 
date,  a  statement  of  delinquent  taxes.  Section  19  provides 
for  his  punishment  in  case  he  fails  to  do  either.  It  is  not 
a  general  statute,  designed  to  apply  to  an  officer  who 
feloniously  fails  or  neglects  to  account  for  or  pay  over  to  the 
proper  authorities  money  received  by  him  belonging  to 
the  state,  but  is  only  for  the  punishment  of  a  sheriff  who 
fails  to  make  monthly  settlements  with  the  county  treas- 
urer, or  neglects  to  make  out  the  delinquent  list,  as  re- 
quired by  the  act:  State  v.  Dale^  8  Or.  229.  Finding  no 
error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed.  Affirmed. 

Decided  8  June.  1803. 

STEIOEB  V.  F&ONHOFEB. 

[72  Pac.  008.] 

Motion  to  Dismiss  ok  Affirm  — Rules  of  Court. 

1.  A  motion  to  dismiss  an  appeal,  or  to  atllrm  the  Judgment  because  of  failure 
to  tile  briefs,  as  reiiulred  by  Rule  14,  need  not  be  conslderd  where  an  examination 
of  the  record  shows  that  the  Judgment  should  be  affirmed  on  the  merits. 

Instructions  on  Irrelevant  Issues  Not  Proper. 

2.  Abstract  propositions  of  law  should  not  be  stated  to  a  Jury  under  the  guise 
of  Instructions,  but  the  propositions  should  be  applied  to  ihefacUs  in  hand ;  thus. 
In  an  action  for  the  price  of  sundry  chattels,  where  a  rescission  was  not  pleaded, 
the  court  properly  refused  to  give  requested  Instructions  stating  merely  the  law  on 
the  right  of  rescission. 

Rescission  of  Contract  — Construction  of  Pleading. 

8.  Where  an  action  was  brought  for  the  price  of  sundry  sheep,  an  answer  that 
the  animals  were  bought  for  mutton,  as  the  plaintiff'  well  knew,  that  they  were 
diseased  and  unfit  for  eating,  that  when  defendant  discovered  their  condition, 
some  time  after  delivery,  "he  notified  plaintiff  that  he  could  not  use  them,  and 
that  he  held  them  sutject  to  plaintiff^s  orders,"  Is  not  a  plea  of  rescission  and  re- 
turn, for  it  does  not  state  that  defendant  disaffirmed  the  contract,  nor  that  he 
returned  or  offered  to  return  the  property,  nor  does  it  show  any  reason  for  not 
doing  so.  * 

Sales— Damages  for  Breach. 

4.  In  cases  of  sales  where  the  articles  delivered  are  not  of  the  kind  or  quality 
required  by  the  contract,  but  the  buyer  elects  to  retain  the  property  rather  than 
rescind  the  sale,  he  is  liable  for  the  purchase  price  less  such  damages  as  he  may 
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have  sustained  by  the  breach  of  the  contract :  for  instance,  where  a  seller  of  sheep 
delivered  diseased  animals,  which  the  buyer  retained  without  rescinding  or  offer- 
Infc  to  rescind,  the  buyer  was  entitled,  in  an  action  for  the  price  of  the  sheep,  to 
set  off  expense  which  he  had  been  compelled  to  incur  in  caring  for  the  sheep  be- 
cause of  their  diseased  condition. 

From  Baker :    Robert  Eakin,  Judge. 

This  is  an  action  by  John  Steiger  against  Geo.  Fron- 
hofer to  recover  a  balance  alleged  to  be  due  the  plaintiff 
on  a  contract  for  the  sale  and  delivery  of  sheep.  It  is  al- 
leged in  the  complaint  that  on  or  about  the  twentieth  of 
September,  1901,  the  plaintiff  sold  and  delivered  to  the 
defendant  177  ewe  sheep,  at  the  agreed  price  of  $2.50  per 
head,  and  20  lambs,  at  the  agreed  price  of  $2  per  head, 
amounting  in  the  aggregate  to  the  sum  of  $482.50 ;  that 
no  part  thereof  has  been  paid,  except  the  sum  of  $82.50; 
that  the  balance  is  due  and  payable.  The  answer  denies 
the  contract  as  alleged  in  the  complaint,  except  as  there- 
inafter set  out,  and  for  an  affirmative  defense  avers,  in 
substance,  that  on  or  about  the  twentieth  day  of  Septem- 
ber, 1901,  the  plaintiff  and  defendant  entered  into  a  con- 
tract whereby  the  defendant  agreed  to  purchase  of  the 
plaintiff  the  number  of  sheep  and  at  the  price  alleged  in 
the  complaint;  that  plaintiff  agreed  to  deliver  the  same 
when  requested,  and  in  such  numbers  as  the  defendant 
might  elect;  that  the  defendant  at  the  time  was  engaged 
in  the  butchering  business  at  Baker  City,  and  the  sheep 
he  bought  were  intended  for  such  purpose  —  a  fact  well 
known  to  the  plaintiff;  that,  nothwithstanding  the  agree- 
ment, plaintiff  delivered  sheep  to  him  in  a  diseased  and 
unhealthy  condition,  all  of  which,  with  the  exception  of 
41  ewes  and  6  lambs,  were  wholly  unfit  for  use  in  his  bus- 
iness; that  he  did  not  discover  their  condition  until  some 
time  after  their  receipt,  and  that  immediately  upon  such 
disco,very  he  notified  the  plaintiff  that  he  could  not  use 
them,  and  that  he  held  them  subject  to  plaintiff's  order; 
that  by  reason  of  the  diseased  condition  of  the  sheep,  and 
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because  they  were  wholly  unfit  for  the  purpose  for  which 
they  were  purchased,  he  was  obliged  to,  and  did,  care  for 
them,  and  pay  out  therefor  the  sum  of  $761.20,  for  which 
he  asks  judgment  against  the  plaintiff.  The  reply  denies 
all  the  material  allegations  of  the  answer. 

The  evidence  tends  to  show  that  the  defendant  went  to 
the  corral  of  the  plaintiff,  and  inspected  a  band  of  about 
2,000  head  of  sheep  therein,  for  the  purpose  of  buying 
some  for  butchering;  that  after  making  the  examination 
he  agreed  to  take  177  ewes,  at  $2.50  a  head,  and  20  lambs, 
at  $2  a  head ;  that  he  did  not  have  time  on  the  day  of  his 
examination  to  make  the  selection  himself,  but  agreed  to 
leave  that  to  the  plaintiff,  and  directed  him  to  put  the 
sheep,  after  they  had  been  segregated  from  the  band,  in  a 
pasture  near  by,  belonging  to  one  Worley,  engaging  to  take 
care  of  them  himself  thereafter.  On  the  next  morning  the 
plaintiff,  as  he  testifies,  separated  the  requisite  number  of 
sound,  prime  mutton  sheep  from  the  band,  and  put  them 
in  Worley 's  pasture  for  the  defendant,  as  directed.  A  few 
days  later  he  called  upon  the  defendant  for  his  pay,  and 
received  $82.50  thereon.  About  October  19, 1901,  Worley 
took  20  head  of  sheep  to  Baker  City,  where  they  were  de- 
livered to  and  butchered  by  the  defendant,  and  on  the  27th 
or  28th  of  the  same  month  22  more  were  taken  and  used 
by  him.  The  rest  of  the  sheep  remained  in  the  pasture 
until  about  the  twentieth  of  November,  when  Worley  drove 
them  down  to  Baker  City ;  but  at  that  time  they  were  dis- 
eased and  unfit  for  mutton,  which  was  the  first  that  de- 
fendant knew  of  their  unsuitable  condition.  The  defend- 
ant testifies  that  a  few  days  later  he  notified  the  plaintiff 
**  that  the  sheep  was  in  very  poor  condition  and  diseased, 
and  had  the  scab,  and  I  could  not  use  them,  and  I  did  not 
like  to  make  any  trouble  for  him.  He  should  let  me  know 
what  he  wanted  to  do.  I  asked  him  to  say  what  he  wanted 
to  do."    Receiving  no  answer  to  this  letter,  he  again  wrote 
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to  the  plaintiff  on  the  eleventh  of  December,  saying:  "As 
I  wrote  you  before  the  sheep  were  affected  and  I  had  to  pay 
Willett  (Worley)  for  dipping  them ;  then  they  broke  out 
again  and  I  had  to  have  them  dipped  again.  I  had  the 
stock  inspecter  look  at  them  again,  and  I  guess  they  are 
about  all  right  now.  I  have  done  all  I  could  to  protect 
you,  so  if  you  will  do  the  right,  all  right ;  if  not,  you  can 
take  the  sheep  back  and  be  involved  in  a  lawsuit."  The 
defendant  also  gave  evidence  tending  to  show  the  cost  and 
expense  he  had  incurred  in  taking  care  of  the  sheep. 

At  the  conclusion  of  the  evidence  he  requested  the  court 
to  charge  the  jury  that  if  they  found  the  contract  was  for  the 
purchase  of  mutton  sheep,  and  plaintiff  had  delivered  sheep 
that  were  not  suitable  for  that  purpose,  but  were  diseased, 
and  on  account  thereof  defendant  was  compelled  to,  and  did, 
lay  out  and  expend  sums  of  money  for  their  care,  the  verdict 
should  be  for  him  in  such  sum  as  he  was  compelled  to  ex- 
pend in  the  care  of  the  sheep.  This  instruction  was  re- 
fused, and  the  court  charged  the  jury  that,  if  the  sheep 
were  purchased  from  the  plaintiff  by  the  defendant  for 
mutton  sheep,  the  law  implies  a  warranty  by  the  plaintiff 
that  they  were  sound  and  free  from  disease,  and  fit  for 
that  purpose,  and  that,  if  they  were  diseased  at  the  time 
of  delivery,  the  defendant  is  entitled  to  offset  against  the 
purchase  price  any  damages  that  resulted  to  him  in  con- 
sequence of  their  diseased  condition  ;  that,  if  they  were  of 
the  kind  ancf  quality  called  for  by  the  contract,  the  plain- 
tiff would  be  entitled  to  recover  the  balance  due  on  the 
purchase  price  thereof,  with  interest  thereon  at  6  per  cent 
per  annum,  but,  if  the  defendant  was  entitled  to  damages 
on  account  of  a  breach  of  the  contract,  the  jury  should 
ascertain  the  amount  thereof,  which  would  include  the 
total  loss  of  the  sheep,  as  well  as  defendant's  outlay  or 
other  damages  on  account  of  their  diseased  condition,  and, 
if  such  damages  exceed  the  unpaid  part  of  the  purchase 
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price,  then  he  would  be  entitled  to  a  verdict  for  the  bal- 
ance. The  verdict  of  the  jury  was  in  favor  of  the  plaintiff, 
as  prayed  for  in  the  complaint,  and  from  the  judgment 
entered  thereon  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Smith 
&  Heilner. 

For  respondent  there  was  a  brief  over  the  name  of  Chas. 
A.  Johns. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going terms,  delivered  the  opinion. 

1.  The  plaintiff  moves  to  dismiss  the  appeal  on  the 
ground  that  the  appellant's  brief  was  not  filed  within  the 
time  required  by  the  rules  of  this  court.  Rule  14  (35  Or. 
600)  provides  that  if  the  appellant  shall,  without  reason- 
able excuse,  fail  or  neglect  to  serve  and  file  a  brief  as  re- 
quired, the  respondent  may  have  the  judgment  or  decree 
affirmed,  on  motion  and  notice,  but  there  is  no  provision 
by  which  he  may  have  the  appeal  dismissed  because  of  a 
failure  to  comply  with  the  rules.  The  plaintiff's  motion, 
therefore,  is  not  technically  within  the  terms  of  the  rules, 
and  it  may  be  doubted  whether  the  court  would  be  justi- 
fied in  treating  it  as  a  motion  to  affirm  rather  than  to 
dismiss.  However  that  may  be,  the  briefs  have  been  filed 
upon  both  sides,  and,  upon  examination  of  the  record,  we 
are  of  opinion  that  the  judgment  should  be  affirmed,  which 
renders  the  further  consideration  of  the  motion  unneces- 
sary. 

2.  The  error  complained  of  by  the  defendant  is  that 
the  trial  court  did  not  instruct  the  jury  that,  if  the  sheep 
delivered  were  not  of  the  kind  and  quality  called  for  by 
the  contract,  the  defendant  had  a  right,  within  a  reason- 
able time  after  the  discovery  of  their  inferior  or  diseased 
condition,  to  return  them  and  rescind  the  contract,  and, 
if  he  did  so,  he  would  not  be  liable  for  the  balance  due  on 
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the  purchase  price  thereof.  As  an  abstract  proposition  of 
law  this  may  be  conceded ;  but  it  has  no  application  to 
this  case,  because  rescission  is  not  pleaded  as  a  defense, 
nor  i^as  the  court  requested  to  instruct  the  jury  upon  that 
phase  of  the  case. 

3.  The  answer  admits  that  the  sheep  were  delivered  by 
the  plaintiff  and  received  by  the  defendant,  and  there  is 
no  allegation  of  an  offer  to  return  them.  The  answer 
alleges  that,  notwithstanding  the  agreement,  the  plaintiff 
delivered  to  the  defendant  diseased  and  unhealthy  animals, 
and  the  defendant  did  not  discover  their  condition  until 
some  time  after  their  receipt ;  that,  immediately  upon  such 
discovery,  "he  notified  plaintiff  that  he  could  not  use  them, 
and  that  he  held  them  subject  to  plaintiff^s  order."  But 
this  is  not  an  averment  that  he  returned  the  sheep,  or 
offered  to  return  them,  or  that  he  rescinded  or  desired  to 
rescind  the  contract  of  sale.  A  plea  of  rescission  and  return 
should  show  that  the  defendant  disaffirmed  the  contract, 
and  returned  or  offered  to  return  the  property,  or  should 
set  up  some  excuse  for  not  doing  so:  19  Ency.  PI.  &  Pr. 
47.  The  entire  answer,  as  we  construe  it,  is  consistent  with 
the  intention  of  the  defendant  to  retain  possession  of  the 
sheep,  and  to  recoup  in  damages  for  their  alleged  inferior 
or  diseased  condition. 

4.  The  only  instruction  requested  that  has  any  bearing 
upon  the  question  of  rescission  was  that,  if  the  defendant 
was  compelled  to  lay  out  and  expend  money  for  the  care 
of  the  sheep  on  account  of  their  diseased  condition,  the 
verdict  should  be  in  his  favor  in  such  amount  as  he  was 
compelled  so  to  expend.  But  this  is  not  law.  If  the  sheep 
were  not  of  the  kind  and  quality  called  for  by  the  con- 
tract, the  defendant  had  a  right  to  refuse  to  accept  them, 
or,  after  delivery,  if  within  a  reasonable  time,  he  could 
have  returned  them,  and  thereby  rescinded  the  contract: 
Sun  Pub,  Co,  V.  Minnesota  Type  Foundry  Co.  22  Or.  49  (29 
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Pac.  6);  Brigham  v.  Hihhard,  28  Or.  386 (43  Pac.  383).  But 
if  he  retained  possession  of  the  sheep,  without  rescinding 
or  offering  to  rescind,  the  plaintiff  was  entitled  to  recover 
the  contract  price,  less  any  damages  defendant  may  have 
sustained  by  reason  of  a  breach  of  the  contract  by  the 
plaintiff,  and  the  plaintiff's  recovery  could  not  be  defeated 
simply  because  the  sheep  were  diseased,  or  because  the 
defendant  was  obliged  to  incur  some  expense  in  their  care. 
The  court  instructed  the  jury  that  if  the  sheep  were  in  fact 
diseased,  and  did  not  fulfill  the  terms  of  the  contract,  the 
defendant  had  a  right  to  set  off  against  the  purchase  price 
the  amount  he  was  compelled  to  expend  in  the  care  of  the 
sheep  on  account  of  their  diseased  condition;  and  this, it 
seems  to  us,  was  all  he  could  ask,  under  the  pleadings  and 
the  evidence :   Bump  v.  Cooper,  19  Or.  81  (23  Pac.  806.). 

Affirmed. 


Argued  8  July,  decided  3  AuKust*  1908. 
STATE   i\  GIBSON. 
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Prbsumption  op  Intent  to  Murder  — Burden  of  Proof. 

1.  The  statute  declaring  that  an  Intent  to  murder  is  conclusively  presumed 
from  the  deliberate  use  of  a  deadly  weapon  causing  death  within  a  year  Is  appli- 
cable only  to  cases  where  no  circumstances  of  mitigation,  J ustiflcationf  or  excuse 
appear  in  evidence;  while,  where  such  circumstances  do  appear,  the  presumption 
Is  a  rebuttable  one,  and  the  question  of  the  intent  to  murder  is  for  the  Jury,  to  be 
determined  from  a  considemtion  of  all  the  circumstances  shown  in  evidence,  the 
burden  of  proof  remaining  with  the  state  throughout  the  pro(;eedlng. 

Right  of  SeijF-Deb'ensk  — Necf^ssity  of  Retreating. 

2.  The  rigbtof  self-defense  being  founded  on  necessity,  the  party  who  would 
invoice  it  must  avoid  the  attack,  if  he  can  do  so  without  danger  to  himself;  but 
where  an  assault  Is  precipitated  without  provocation,  and  Is  such  as  to  indicate 
to  a  reasonable  mind  acting  on  appearances  that  the  danger  to  life  or  the  inflic- 
tion of  great  bodily  harm  is  imminent,  the  party  assailed  is  Justified  in  killing  the 
aggressor,  if  necessary,  and  need  not  retreat  or  resort  to  expedients  less  violent. 

From  Josephine  :  Hiero  K.  Hanna,  Judge. 

Thos.  J.  Gibson  appeals  from  a  conviction  of  murder. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  Robert  Glenn  Smith  and  Mr.  L.  Bilyeu. 
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For  the  state  there  was  a  brief  and  an  oral  argument  by 
Mr.  Andrew  M.  Crawford^  Attorney-General,  and  Mr.  A. 
Evan  Reames,  District  Attorney. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  defendant  appeals  from  the  judgment  of  the  circuit 
court,  rendered  upon  his  conviction  of  the  crime  of  mur- 
der in  the  first  degree,  alleged  to  have  been  committed  by 
shooting  one  B.  Schonbacheler  with  a  gun.  The  killing 
was  admitted,  and  self-defense  interposed  as  a  justification. 
Defendant  and  Schonbacheler  lived  upon  adjoining  places, 
their  dwellings  being  situated  about  one  hundred  and  sev- 
enty-five yards  apart.  It  was  shown  by  defendant's  testi- 
mony and  admissions  that  in  the  evening  of  the  eighteenth 
of  April,  1902,  he  took  his  gun,  and  went  from  his  house 
toward  a  crossing  on  Rogue  River,  intending  to  ask  one 
Van  Dorn,  who  lived  on  the  other  side,  for  the  use  of  his 
boat  to  go  down  the  river  in  order  to  procure  his  own  ; 
that  his  course  led  him  diagonally  across  his  own  premises, 
approaching  the  division  line  between  his  and  Schon- 
bacheler's,  the  crossing,  however,  being  upon  his  own 
land,  and  that  by  taking  this  direction  it  was  his  purpose 
to  avoid  going  upon  or  across  the  premises  of  the  deceased, 
who  had  threatened  his  life ;  that  he  saw  deceased  come 
out  of  his  house  with  a  gun,  and  proceed  down  upon  his 
side  of  the  line  fence  in  a  southeast  direction,  their  courses 
converging  to  a  common  point;  that  deceased  was  con- 
tinuously in  view  of  him,  except  for  a  short  time,  when 
he  disappeared  behind  a  little  raise  or  knoll;  that,  after 
reappearing,  he  passed  out  in  front  of  him,  being  near  the 
line,  and  within  one  hundred  yards  of  him,  or  about  that, 
when  he  (defendant)  called  upon  him  to  drop  his  gun  ; 
that  thereupon  the  deceased,  without  saying  anything, 
whirled  around,  threw  his  gun  to  his  shoulder,  and  began 
taking  aim  at  him,  when  defendant  threw  up  his  gun, 
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took  sight  and  fired,  and  that  the  deceased  fell ;  that  the 
defendant  then  started  back  to  his  house,  and,  after  going 
a  few  steps,  looked  around,  saw  deceased  moving,  and 
heard  him  making  a  noise,  when  he  fired  again.  The  first 
shot  took  effect  in  the  head,  and  the  second  in  the  body, 
either  of  which  would  have  proven  fatal.  It  was  further 
shown  that  on  the  day  previous  Schonbacheler  threatened 
that  on  the  morrow  he  would  blow  out  the  defendant's 
brains  with  a  shotgun,  which  threat  was  communicated 
to  him  on  the  morning  of  the  tragedy.  The  gun  which 
the  deceased  had  was  an  old  shotgun,  and  was  lightly 
charged,  and  the  accused  knew  the  character  of  the  weapon. 
There  was  some  testimony  also  tending  to  show  that  the 
deceased  had  a  bad  reputation  as  being  a  dangerous  and 
quarrelsome  man.  Other  testimony  was  adduced,  but  the 
foregoing  is  sufficient  to  illustrate  fairly  the  nature  of 
the  case  and  the  conditions  and  circumstances  under 
which  the  defendant  seeks  to  excuse  his  act  in  taking  the 
life  of  the  deceased. 

The  court  after  reading  the  indictment  to  the  jury,  and 
defining  the  different  degrees  of  murder,  instructed  them  : 

*' There  shall  be  some  other  evidence  of  malice  than 
the  mere  proof  of  killing  to  constitute  murder  in  the  first 
degree ;  and  deliberation  and  premeditation,  when  neces- 
sary to  constitute  murder  in  the  first  degree,  shall  be 
evidenced  by  poisoning,  lying  in  wait,  or  by  some  other 
proof  that  the  design  was  formed  and  matured  in  cold 
blood,  and  not  hastily  upon  the  occasion.  You  will  not 
understand  from  this  that  it  is  necessary  either  to  prove 
poisoning  or  lying  in  wait  in  this  case,  but  there  must  be 
some  proof  satisfactory  to  your  minds  that  the  act  charged 
was  done  with  deliberation  and  premediation,  in  order  to 
find  the  defendant  guilty  of  murder  in  the  first  degree." 

After  defining  the  terms  ^^deliberation,"  "preraediation," 
and  "malice,"  the  court  furtiier  instructed  the  jury : 

*^Certain  presumptions  of  law  are  conclusive.    Under 
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our  statute  the  following  presumptions  of  law  are  declared 
to  be  conclusive:  (1)  The  intention  to  murder  from  the 
deliberate  use  of  a  deadly  weapon,  causing  death  within  a 
year.  (2)  A  malicious  and  guilty  intent  is  presumed  from 
the  deliberate  commission  of  an  unlawful  act  for  the  pur- 
pose of  injuring  another." 

Following  these,  there  was  an  instruction  as  to  the  law 
of  self-defense.  The  defendant  having  saved  exceptions 
to  the  ruling  of  the  court  in  this  respect,  error  is  assigned, 
and  the  question  is  presented  for  our  determination 
whether  the  instructions  were  proper  in  view  of  the  case 
made  upon  the  evidence. 

1.  The  instructions  are  practically  in  the  language  of 
the  statute ;  but  the  statute  is  not  applicable  in  every  case 
of  homicide,  at  least  without  appropriate  explanation  and 
limitations.  The  first  instruction  or  statute  is  itself  a  lim- 
itation upon  the  second,  for  it  confines  the  operation  of 
the  presumption  there  designated  to  murder  of  a  lesser 
degree  than  the  first,  and  it  has  been  so  construed  by  this 
court:  State  v.  Carver,  22  Or.  602  (30  Pac.  315);  State  v. 
Bartmess,  33  Or.  110  (54  Pac.  167).  See,  also,  Hamby  v. 
State,  36  Tex.  523.  The  provision  adopted  by  our  statute 
that  an  intent  to  murder  is  conclusively  presumed  from 
the  deliberate  use  of  a  deadly  weapon  probably  comes  from 
Mr.  Greenleaf's  treatise  on  Evidence,  wherein  it  is  an- 
nounced as  a  rule  of  law  that  '*a  sane  man  is  conclusively 
presumed  to  contemplate  the  natural  and  probable  conse- 
quences of  his  own  acts;  and  therefore  the  intent  to  mur- 
der is  conclusively  inferred  from  the  deliberate  use  of  a 
deadly  weapon:"  1  Greenl.  Ev.  (16  ed.)  §  18.  This  text 
has  been  severely  criticised  as  a  logical  non  sequitur,  and 
is  not  now  regarded  as  sound :  2  Bishop, Cr.  Proc.  (2  ed.) 
§  619;'  Clem  v.  State,  31  Ind.  480.  'That  a  person  intends 
the  ordinary  consequences  of  his  voluntary  act"  (B.  &  C. 
Comp.  §  788,  subd.  3),  is,  by  our  statute,  made  a  disputa- 
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ble  presumption,  and  to  deduce  from  it  a  conclusive  pre- 
sumption of  an  intent  to  murder  from  the  deliberate  use  of 
a  deadly  weapon  seems  still  more  incongruous  and  illogical 
than  Mr.  Greenleaf*s  deduction  from  his  premise.  But 
the  legislature  has  made  the  presumption  conclusive,  and 
therefore  indisputable,  and  it  should  be  given  that  effect 
where  applicable,  unless  contrary  to  natural  justice.  The 
doctrine  of  the  celebrated  case  of  Commonwealth  v.  York, 
9  Mete.  (Mass.)  93,  103  (43  Am.  Dec.  373),  reaffirmed  in 
Commonwealth  v.  Webster ^  5  Gush.  295,  309  (52  Am.  Dec. 
711),  as  interpreted  by  the  distinguished  jurist  Chief  Jus- 
tice Shaw,  in  Commonwealth  v.  Hawkins,  3  Gray,  463,  is 
that,  where  the  killing  is  proved  to  have  been  committed 
by  the  defendant,  and  nothing  more  is  shown,  the  pre- 
sumption of  law  is  that  it  was  malicious,  and  an  act  of 
murder ;  but  that  it  was  inapplicable  to  that  case,  where  the 
circumstances  attending  the  homicide  were  fully  shown 
by  the  evidence.  Mr.  Thompson  states  the  doctrine  thus  : 
**Where  it  is  shown  that  a  homicide  was  committed  with  a 
deadly  weapon,  and  no  circumstances  of  mitigation,  justi- 
fication, or  excuse  appear,  the  law  implies  malice.  The 
malice  thus  implied  is  that  malice  aforethought  which  is 
necessary  to  sustain  an  indictment  for  murder":  2  Thomp- 
son, Trials,  §  2531.  The  clearest  exposition  of  the  rule  we 
have  found  is  that  given  by  Mr.  Justice  Campbell,  of  the 
Supreme  Court  of  Mississippi,  in  the  following  language: 
"The  law  presumes  the  accused  to  be  innocent  of  the  crime 
charged  until  the  contrary  is  made  to  appear ;  but  when  it 
is  shown  that  he  killed  the  deceased  with  a  deadly  weapon, 
the  general  presumption  of  innocence  yields  to  the  specific 
proof  of  such  homicide,  and  the  law  infers  that  it  was 
malicious,  and  therefore  murder,  because,  as  a  rule,  it  is 
unlawful  to  kill  a  human  being,  and  is  murder,  if  not  some- 
thing else;  and,  as  special  circumstances  only  will  vary 
the  legal  view  of  homicide  so  as  to  relieve  it  from  the  char- 
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acter  of  murder,  it  is  inferred  or  presumed  to  be  such  from 
the  fact  of  killing  unexplained ;  but,  if  the  attendant  cir- 
cumstances are  shown  in  evidence,  whether  on  the  part 
of  the  state  or  the  accused,  the  character  of  the  killing  is 
to  be  determined  by  considering  them,  and  it  is  then  not 
a  matter  for  presumption,  which  operates  in  the  absence 
of  explanatory  evidence,  but  for  determination  from  the 
circumstances  shown  in  evidence  :*'  Hawthorne  v.  StatCy 
58  Miss.  778, 787.  In  further  support  of  this  doctrine,  see 
Underbill, Cr.Ev.§  320;  2  Bishop,Cr.Proc.  (2ed.)  §  621 ; 
Smith  V.  Commonwealth,  1  Duv.  224;  Chrisman  v.  State, 

54  Ark.  283  (15  S.  W.  889,  26  Am.  St.  Rep.  44);  State  v. 
Townsend,  66  Iowa,  741  (24  N,  W.  535);  People  v.Langton, 
67  Cal.  427  (7  Pac.  843);  Trumhle  v.  Territory ,  3  Wyo.  280 
(21  Pac.  1081,  16  L.  R.  A.  384);  Homshy  v.  State,  94  Ala. 

55  (10  South.  522);  Erwin  v.  State,  29  Ohio  St.  186  (23 
Am.  Rep.  733). 

The  presumption  of  an  intent  to  murder  incident  to  the 
deliberate  use  of  a  deadly  w^eapon  is,  therefore,  according 
to  these  authorities,  not  always  conclusive  of  the  fact,  and 
is  only  so  when  nothing  else  appears  in  evidence  either  to 
justify  or  excuse  the  act.  Usually,  modifying  tacts  and 
circumstances  are  proved  in  connection  with  the  killing. 
It  might  happen  that  a  presumption  of  any  degree  is  with- 
out place  in  the  inquiry,  and  a  development  of  the  case 
may  give  rise  to  a  presumption  of  law,  based  upon  the  kill- 
ing, and  the  manner  of  its  accomplishment;  such  as  that 
the  accused  intended  the  ordinary  consequences  of  his 
voluntary  act,  or  that  an  unlawful  act  was  done  with  an 
unlawful  intent,  or  maliciously.  Such  a  presumption  is, 
from  its  very  nature  and  place  in  the  inquiry,  disputable 
or  rebuttable.  To  make  it  conclusive  would  be  to  cut  off 
further  examination  as  soon  as  the  conditions  suggested 
were  developed,  or  render  any  testimony  of  a  contrary 
character  wholly  unavailing  and  nugatory  for  any  purpose. 
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Such  was  neither  the  intent  nor  purpose  of  the  statute, 
and  it  would  be  a  perversion  of  natural  justice  so  to  con- 
strue it.  It  was  only  intended  to  apply  where  the  mere 
fact  of  killing  with  a  deadly  weapon  deliberately  used  is 
shown,  without  else  to  modify  or  otherwise  explain  the  act. 
Wherever,  therefore,  there  is  evidence  of  a  tendency  to 
rebut  the  presumption,  whether  it  comes  from  the  prose- 
cution or  the  defense,  it  becomes  a  matter  for  the  jury  to 
consider  whether  it  has  been  overcome,  or  is  of  weightier 
significance,  so  as  to  turn  the  scales  of  justice;  and  they 
must  determine  from  all  the  evidence  in  the  case  whether 
the  state  has  established  the  guilt  of  the  accused  beyond 
a  reasonable  doubt.  A  defendant  is  deemed  innocent  until 
he  is  proven  guilty  —  a  disputable  presumption  of  law, 
made  so  by  the  statute  (B.  &  C.  Comp.  §  788),  and  the 
state  has  the  burden  of  proof  unto  the  end.  It  never  shifts, 
and  the  ultimate  question  for  the  jury  is  whether,  in  view 
of  all  the  facts  shown,  the  accused  has  been  proven  guilty  : 
Goodall  V.  State,  1  Or.  334  (80  Am.  Dec.  396);  State  v.  Hiiff- 
many  16  Or.  15,24  (16  Pac.640);  Gilbert  v.  State,90  Ga.691 
(16  S.  E.652);  Stokes  v.  People,  53  N.  Y.  164  (13  Am.  Rep. 
492);  State  v.  Smith,  77  N.  C.  488.  The  jury,  therefore, 
should  not  be  instructed  that  an  intent  to  murder  is  con- 
clusively presumed  from  the  act  of  killing  by  the  deliber- 
ate use  of  a  deadly  weapon,  unless  nothing  else  appears 
in  the  case  —  no  other  testimony  —  to  modify  or  excuse 
the  act.  But,  when  such  other  testimony  does  appear, 
they  should  be  informed  that  the  presumption  of  malice 
arising  from  the  act,  if  it  has  any  place  in  the  case,  may 
be  rebutted  as  any  other  presumption  deducible  from  the 
facts  in  evidence  that  the  law  does  not  make  indisputable. 
So  we  conclude  from  these  principles  and  deductions  that 
the  instructions  complained  of  were  inappropriate  as  given, 
and  constitute  error. 

2.  It  is  further  insisted  that  the  court's   instructions 
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touching  the  right  of  self-defense  proceeded  upon  the 
theory  that  it  was  the  duty  of  the  defendant  to  retreat  if  he 
could  do  so  with  safety,  and  thereby  avoid  the  necessity 
of  taking  the  life  of  the  deceased  to  prevent  injury  to  him- 
self. It  is  not  altogether  clear  that  such  was  the  theory 
of  the  trial  court,  yet  there  were  some  suggestions  and  ex- 
pressions susceptible  of  such  an  interpretation.  During  the 
trial,  while  counsel  were  arguing  concerning  the  admis- 
sibility of  certain  testimony  as  to  whether  the  defendant 
could  have  gotten  out  of  the  way,  the  court  remarked  that 
**  he  (meaning  defendant)  must  retreat  if  he  can  do  so 
with  safety  to  himself,"  and  in  the  course  of  the  instruc- 
tions made  use  of  this  language: 

"You  will  be  entitled  to  consider  the  distance  between 
the  parties  at  the  time  the  fatal  shot  was  fired  ;  the  means, 
if  any,  which  he  may  have  had  of  retreating;  and  all  of 
the  other  circumstances  surrounding  him,  as  shown  by 
the  evidence  introduced  in  the  case.'* 

And,  again  charged  the  jury : 

"The  circumstances  justifying  the  resort  to  self-defense 
must  be  such  as  to  make  it  unavoidable  to  act  otherwise. 
Therefore,  if  you  believe  from  the  evidence  and  beyond  a 
reasonable  doubt  that  the  defendant  in  this  case  could 
have  avoided  a  conflict  without  increasing  the  danger  to 
himself,  then  I  instruct  you  that  it  was  his  duty  to  avoid  ' 
such  conflict,  and  so  render  a  resort  to  self-defense  unnec- 
essary ;  and,  if  he  failed  to  do  so,  he  could  not  invoke  the 
aid  of  self-defense.'' 

There  being  some  question  as  to  what  the  court  really 
did  intend  to  give  the  jury  to  understand  in  the  premises, 
we  have  concluded,  for  the  purpose  of  avoiding  a  recur- 
rence thereof  upon  a  new  trial,  briefly  to  indicate  the  rule 
as  now  established  bv  the  undoubted  trend  of  modern 
authority.  The  right  of  self-defense  being  founded  upon 
necessity,  the  party  who  would  invoke  it  must  avoid  the 
attack,  if  he  can  do  so  without  danger  or  peril  to  himself. 
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Hence  it  is  that  no  threat  to  kill  or  inflict  great  bodily 
injury,  or  lying  in  wait,  without  an  overt  act  indicating  a 
design  to  carry  the  purpose  into  immediate  effect,  will  jus- 
tify the  taking  of  human  life.  In  such  cases  the  attack 
may  usually  be  avoided  without  peril,  and  it  is  the  duty 
of  the  one  thus  threatened  so  to  act  that  he  will  not  pre- 
cipitate the  attack,  and  thus  himself  bring  on  the  neces- 
sity for  taking  life  which  he  could  safely  avoid :  State  v, 
Johnson,  76  Mo.  121 ;  Barnards  v.  State,  88  Tenn.  183  (12 
S.  W.  431).  For  a  much  stronger  reason  will  he  not  be 
excused  where  he  himself  seeks  the  affray  or  provokes 
the  assault,  and,  when  attacked,  kills  his  assailant.  The 
necessity  for  so  doing  is  thus  self-imposed,  and  the  law 
does  not  shield  or  excuse  his  act.  A  person  who  makes  a 
malicious  assault  upon  another  may,  however,  put  that 
other  resenting  it  in  the  wrong  by  withdrawing  from  the 
conflict,  and  in  good  faith  retreating  to  a  place  of  apparent 
safety, and  then,  if  his  antagonist  pursues  him  and  renews 
the  encounter  by  an  attack  such  as  to  endanger  life,  he 
may  protect  his  own  by  killing  his  aggressor :  Stoffer  v. 
State,  15  Ohio  St.  47  (86  Am.  Dec.  470) ;  State  v.  McKinley, 
82  Iowa,  445  (48  N.  \V.  804).  So  a  case  is  put  by  Mr.  Jus- 
tice Bronson  in  Shorter  v.  People,  2  N.  Y.  193,203  (51  Am. 
Dec.  286),  where  a  man  is  struck  with  the  naked  hand, 
and  has  no  reason  to  apprehend  any  danger  of  great  bodily 
harm,  that  he  must  not  return  the  blow  with  a  dangerous 
weapon,  but  must  quit  the  conflict  if  he  can  do  so  with 
safety.  This  illustrates  the  text  of  1  Bishop,  Cr.  Law  (7  ed.), 
§  850,  where  it  is  said  :  **These  cases  of  mere  assault  and 
cases  of  mutual  quarrel,  where  the  attacking  party  has  not 
the  purpose  of  murder  in  his  heart,  are  those  to  which  is 
applied  the  doctrine  of  the  books  that  one  cannot  justify 
the  killing  of  another,  though  apparently  in  self-defense, 
unless  he  retreated  'to  the  wall,'  or  other  interposing  ob- 
stacle, before  resorting  to  this  extreme  right." 
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But  the  doctrine  has  no  place  in  criminal  law  where  the 
assault  is  precipitated  without  provocation,  and  is  of  such 
a  character  as  to  indicate  to  a  reasonable  mind  acting  upon 
appearances  that  the  danger  to  life  or  the  infliction  of 
great  bodily  harm  is  imminent.  In  such  case  the  assailed 
is  justifiable  in  killing  his  aggressor  if  necessary  to  avert 
the  consequences  upon  himself,  and  need  not  consider  on 
the  moment  whether  he  may  avert  the  impending  danger 
or  avoid  the  taking  of  the  life  of  his  antagonist  by  retreat- 
ing, or  resorting  to  some  other  expedient  less  violent.  If 
such  a  course  were  required  of  him,  the  right  of  self-de- 
fense in  many,  if  not  in  most,  instances  would  prove  un- 
available, because  in  the  instant  of  consideration  or  effort 
to  avoid  the  threatened  injury  the  assailant  might  execute 
his  felonious  purposes.  So  that  if  a  man,  being  upon  his 
own  premises,  or  in  a  place  where  he  has  a  right  to  be,  is 
assailed  without  provocation  by  a  person  with  a  deadly 
weapon,  and  apparently  seeking  his  life,  he  is  not  obliged 
to  retreat,  or  consider  whether  he  could  safely  do  so,  but 
may  stand  his  ground,  and  meet  the  attack  in  such  a  way 
and  with  such  force  as,  under  all  the  circumstances,  he  at 
the  moment  honestly  believes,  and  has  reasonable  ground 
to  believe,  is  necessary  to  save  his  own  life  or  protect  him- 
self from  great  bodily  harm :  Goodall  v.  State,  1  Or.  334 
(80  Am.  Dec.  396);  Beard  v.  United  States,  158  U.  S.  550 
(15  Sup.  Ct.  962);  Erwin  v.  State,  29  Ohio  St.  186  (23  Am. 
Rep.  733);  Runyan  v.  State,  57  Ind.  80  (26  Am.  Rep.  52); 
Fields  V.  State,  134  Ind.  46  (32  N.  E.  780);  State  v.  CusA- 
tn5,14Wash.527(45Pac.  145,53  Am.  St.  Rep.  883);  Baker 
V.  Commonwealth,  93  Ky.  302  (19  S.  W.  975). 

Other  errors  are  assigned,  but  as  the  questions  involved 
may  not  arise  upon  a  new  trial,  we  deem  it  unnecessary 
to  discuss  them  at  this  time.  The  judgment  of  the  trial 
court  will  be  reversed,  and  a  new  trial  ordered. 

Reversed. 

l^  Or,— 19, 
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Decided  8  June,  1908. 
OVEBHOIiT  V.  DIETZ. 

[T2  Pac.  eas.] 

Real  Party  in  Interest  —  Pleading. 

1.  The  defense  that  the  plalnliflTiR  not  the  real  party  in  interest,  and  therefore 
notentltled  to  maintain  the  proceeding,  must  be  specially  pleaded,  and  8uch  facts 
stated  as  to  disclose  who  the  real  party  may  be. 

Promissory  Note  — Matbriality^  of  Denial,  of  OM'nersiiip. 

2.  In  a  suit  on  a  note  and  luortgaere,  a  denial  of  their  indorsement  and  assign- 
ment to  plaintiff  and  of  his  ownership  thereof,  is  not  sham,  frivolous,  or  irrelevant, 
since  it  raises  an  issue  on  a  material  point,  viz.,  the  ownership  of  the  documents. 

Evidentiary  Facts  — Credibility  of  Witness. 

8.  Entries  bearing  on  the  ownership  of  a  note,  made  in  the  inventory  of  the 
executrix  of  a  deceased  partner  and  in  that  of  the  administrator  of  the  partner- 
ship estate,  and  omitted  from  the  surviving  partner's  schedule,  drawn  when  he 
made  an  assignment  for  creditors,  are  evidentiary  circumstances  merely,  and  not 
conclusive  as  to  the  title  to  the  note. 

Effect  of  Settling  a  General  Assignment. 

4.  The  etPoct  of  settling  a  general  asslgnmeut  proceeding  ou  t  of  court  is  to  leave 
the  title  of  the  assignor  to  the  asslgnetl  property  unaffected. 

Note  — ACTION  by  Beneficial  Owner  — Real  Party  in  Interest. 

5.  In  actions  on  promissory  notes,  where  the  plalntiflT  is  not  the  payee,  or  bis 
indorsee  or  transferee,  he  is  still  the  real  party  in  Interest,  within  the  meaning  of 
B.  A  C.  Comp.  g  27,  and  may  maintain  an  action  on  the  note,  if  he  can  establish 
an  equitable  or  beneficial  ownership. 

RiGUT  OF  Surviving  Partner  to  Sub  as  Real  Party  in  Interest. 

0.  Where,  on  the  dissolution  of  a  partnership,  the  outgoing  partner  takes  from 
a  debtor  a  note,  in  which  are  included  debts  due  to  each  partner  individually  and 
to  the  firm,  and  after  the  outgoing  partner's  death  his  executrix  turns  the  note  over 
to  the  surviving  partner,  the  latter  may  maintain  suit  thereon  as  administrator 
of  the  partnership  estate,  though  the  code  provides  that  every  suit  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest. 

Foreclosure  —  Limitations  —  Personal  Decree. 

7.  Where  the  statute  of  limitations  has  run  against  a  note  secured  by  a  mortr 
gage,  there  cannot  be  a  personal  Judgment,  though  there  may  be  a  foreclosure  of 
the  lien  for  the  amount  due  on  the  note. 

From  Grant:    Morton  D.  Clifford,  Judge. 

Suit  by  D.  G.  Overholt,  individually  and  as  adminis- 
trator of  the  partnership  estate  of  John  Muldrick,  deceased, 
against  David  D.  Dietz.  The  plaintiff,  by  his  complaint, 
sets  up  the  previous  existence  of  a  copartnership  between 
himself  and  John  Muldrick,  and  his  appointment  as  ad- 
ministrator of  the  copartnership  estate  upon  the  death  of 
Muldrick;   the  execution  by  defendant  to  Muldrick,  on 
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September  17,  1891,  of  a  promissory  note  for  $1,267.97, 
payable  in  one  year,  with  interest  at  10  per  cent,  and  a 
mortgage  on  certain  real  property  to  secure  its  payment. 
It  is  further  alleged,  in  substance,  that  the  note  and  mort- 
gage were  executed  to  and  accepted  as  partnership  prop- 
erty by  Muldrick,  who  duly  endorsed,  assigned,  and  trans- 
ferred the  same  to  the  firm  of  Overholt  &  Muldrick,  by 
reason  whereof  said  firm  became  its  equitable  owner,  and 
that  since  the  death  of  Muldrick  the  said  D.  G.  Overholt, 
individually  and  as  administrator  of  the  copartnership 
estate,  has  been  and  now  is  the  owner  and  holder  thereof ; 
that  said  note  is  long  since  due,  etc.;  with  a  prayer  for  a 
decree  of  foreclosure.  The  answer  denies  specifically  all 
the  allegations  of  the  complaint,  except  as  to  the  death  of 
John  Muldrick,  the  execution  of  the  note  and  mortgage, 
and  the  ownership  of  the  premises,  and  alleges  that  these 
papers  were  executed  and  delivered  to  Muldrick  as  his 
property,  and  that  plaintiff  wrongfully  obtained  possession 
thereof.  The  plaintiff  moved  the  court  to  strike  out  many 
of  the  denials  and  all  of  the  affirmative  matter  contained 
in  the  answer,  but  without  success,  and,  the  court  having 
decreed  a  dismissal  of  the  suit,  he  appeals.    Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Still- 
maUf  Leedy  &  Pierce^  with  an  oral  argument  by  Mr.  A,  D. 
Leedy. 

For  respondent  there  was  a  brief  over  the  name  of  Dus- 
tin  &  if  ari«,.  with  an  oral  argument  by  Mr,  Melville  Dustin, 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

1.  Plaintiff *s  first  assignment  of  error  is  directed  to  the 
order  overruling  his  motion  to  strike  out  the  denials  in 
the  answer  relative  to  the  indorsement  and  assignment  of 
the  note  and  mortgage  to  the  firm  of  Overholt  &  Muldrick 
and  plaintiff's  ownership  thereof,  it  being  insisted  that 
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the  end  intended  to  be  subserved  thereby  is  to  raise  an 
issue  as  to  whether  the  plaintiff  is  the  real  party  in  inter- 
est, and  that  said  answer  is  manifestly  insufficient  for  that 
purpose.  There  was  no  attempt  to  set  up  that  plaintiff 
was  not  the  real  party  in  interest.  Under  the  authorities 
cited,  such  a  defense  should  be  specially  pleaded,  and  facts 
stated  showing  who  the  real  party  may  be :  Curtis  v.  Good- 
ing^ 99  Ind.  45;  Mathia  v.  Thomas,  101  Ind.  119. 

2.  The  evident  purpose  of  these  denials  was  to  contro- 
vert plaintiff's  allegation  of  ownership  of  the  note  and 
mortgage,  and  they  were  certainly  not  only  relevant  and 
competent,  but  effective,  to  raise  that  issue.  Without  own- 
ership of  these  documents,  legal  or  equitable,  plaintiff 
could  not  recover,  or  be  entitled  to  foreclose ;  and  the  de- 
nials put  the  burden  upon  him  to  establish  this  important 
and  essential  fact  by  proof.  Counsel  is  therefore  mistaken 
in  defendant's  purpose,  and,  no  other  reason  having  been 
advanced  why  the  motion  should  have  been  sustained,  we 
hold  that  the  assignment  is  without  merit. 

3.  We  come  now  to  determine  whether  plaintiff  has  es- 
tablished ownership,  so  as  to  entitle  him  to  sue  upon  the 
note.  Prior  to  September  16,  1890,  he  and  Muldrick  were 
partners,  engaged  in  the  mercantile  business  under  the 
firm  name  of  Overholt  &  Muldrick,  but  on  that  day  the 
partnership  was  dissolved,  Muldrick  withdrawing  from  the 
business.  Plaintiff  testifies  relative  to  the  dissolution,  in 
substance,  that,  when  an  inventory  had  been  taken  of  the 
property,  Muldrick  concluded  that  he  would  take  the  notes 
and  accounts,  and  that  witness  could  have  the  merchan- 
dise, being  of  about  equal  value,  namely,  $12,000;  that 
Muldrick  took  the  notes  and  accounts  and  settled  up  the 
business,  paid  off  the  company  debts,  and  was  to  get  his 
money  out  of  them  for  his  part  of  the  merchandise,  and 
witness  took  the  merchandise  with  the  understanding  be- 
tween them  that,  when  the  company  debts  were  paid  out 
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of  the  notes  and  accounts  and  Muldrick  had  received  his 
pay  for  one-half  interest  in  the  merchandise,  the  residue 
thereof  should  remain  the  property  of  the  partnership ; 
that  in  1891  Muldrick  came  to  the  store,  and  said  that  Dietz 
wanted  to  settle  up,  and  obtained  witness'  individual  ac- 
count against  him  of  143.32,  as  well  as  the  partnership  ac- 
count of  $571,  and  subsequently  took  Dietz's  note,  payable 
to  himself,  for  $1,267.97,  being  the  note  sued  on,  having 
also  included  therein  a  claim  of  his  own  against  Dietz  of 
$653.65,  the  three  amounts  or  claims  going  to  make  up  the 
face  of  the  note,  and  that  the  note  and  mortgage  were  given 
to  him  by  the  executrix  of  the  last  will  and  testament 
of  John  Muldrick;  that,  subsequent  to  such  dissolution, 
namely,  in  March,  1895,  witness  made  an  assignment  of 
his  effects  for  the  benefit  of  his  creditors ;  that  at  the  time 
Muldrick  claimed  that  witness  owed  him  about  $8,000,  and 
would  not,  on  that  account,  turn  over  to  witness  the  notes 
and  accounts  of  the  partnership,  and  for  that  reason  he 
did  not  include  them  in  his  schedule  attached  to  the  deed 
of  assignment;  that  thereafter,  on  June  20, 1896,  they  had 
a  partial  settlement  of  their  transactions,  but  the  notes  and 
accounts  were  not  a  subject  of  consideration,  or  included 
therein.  The  contract  executed  at  the  time  shows  that 
Overholt,  being  indebted  to  Muldrick  on  account  of  the 
partnership  in  the  sum  of  $7,173.47,  agreed  to  convey 
to  him  his  interest  in  certain  partnership  real  property, 
specifically  designated  and  described,  valued  at  that  sum. 
The  assignment  matter  was  finally  settled  out  of  court. 
There  is  no  evidence  showing  any  indorsement  or  assign- 
ment of  the  note  by  Muldrick  to  the  firm,  and  the  only 
transfer  made  was  by  Mrs.  Jennie  Muldrick,  executrix, 
giving  it  into  possession  of  the  plaintiff.  It  appears  fur- 
ther that  a  memorandum  of  the  note  is  contained  in  the 
executrix's  inventory  of  John  Muldrick's  estate,  showing 
that  the  interests  of  the  respective  parties  therein,  namely, 
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Overholt's  individually,  Overholt  &  Muldrick's,  and  Mul- 
drick's  individually,  were  as  stated  by  Overholt  in  his  tes- 
timony, and  that  when  it  came  into  the  possession  of  the 
latter  he  caused  it  to  be  inventoried  as  partnership  prop- 
erty at  the  principal  sumof  1571. 

To  summarize,  without  extended  comment,  we  take  it 
that  the  testimony  establishes  these  facts:  (1)  The  exist- 
ence of  a  copartnership  between  plaintiff  and  Muldrick ; 
(2)  the  dissolution  thereof  by  mutual  consent,  the  plain- 
tiff taking  the  merchandise,  and  agreeing  to  pay  Muldrick 
one-half  the  value  thereof,  the  notes  and  accounts  being 
turned  over  to  Muldrick  to  collect  and  pay  the  partnership 
liabilities,  and,  after  their  satisfaction,  one-half  the  re- 
mainder to  be  applied  to  the  payment  of  plaintiff's  indi- 
vidual liability  to  Muldrick;  (3)  the  execution  by  Dietz, 
the  defendant  herein,  to  Muldrick,  of  the  note  in  question, 
which  included  plaintiff's  individual  account  against  him 
of  $43.32,  the  partnership  account  of  $571,  and  Muldrick's 
individual  account  of  $653.65,  and  of  the  mortgage  to 
secure  the  payment  thereof ;  (4)  the  assignment  by  plain- 
tiff for  the  benefit  of  his  creditors,  and  a  schedule  of  his 
assets,  from  which  his  interest  in  the  notes  and  accounts 
of  the  partnership  was  omitted ;  (5)  the  partial  settlement 
between  plaintiff  and  Muldrick,  whereby  plaintiff  con- 
veyed to  him  his  interest  in  certain  real  property  of  the 
copartnership  in  satisfaction  of  his  demand,  and  wherein 
the  notes  and  accounts  were  not  a  subject  of  considera- 
tion ;  (6)  the  settlement  of  the  assignment  matter  out  of 
court;  and  (7)  the  delivery  of  the  note  and  mortgage  by 
Mrs.  Muldrick,  as  executrix,  to  the  plaintiff,  as  adminis- 
trator of  the  copartnership  estate.  Some  of  these  facts 
are  in  dispute,  but  we  think  they  are  established.  The 
manner  of  the  inventory  by  the  executrix  and  the  admin- 
istrator of  the  partnership  estate  cannot  affect  the  real 
fact  of  ownership,  and  plaintiff's  omitting  to  schedule  his 
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interest  in  the  partnership  notes  and  accounts  when  he 
made  his  assignment  can  do  no  more  than  affect  the 
credibility  of  his  testimony  regarding  his  continued  owner- 
ship in  such  property ;  but  notwithstanding,  we  are  con- 
vinced that  the  facts  are  as  above  stated. 

4.  The  assignment  matter  having  been  settled  out  of 
court,  plaintiff's  interest  in  such  notes  and  accounts  was 
not  affected  thereby. 

5.  Under  the  code  practice,  every  suit  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest.  If,  how- 
ever, the  subject-matter  of  the  controversy  be  a  note,  and 
the  plaintiff  a  person  other  than  the  payee  to  whose  order 
it  is  made  payable,  it  is  not  always  necessary  that  he  show 
an  indorsement,  or  even  an  assignment  by  a  separate  in- 
strument, to  enable  him  to  recover.  It  is  enough  that  he 
establish  an  equitable  or  beneficial  ownership  of  the  in- 
strument, even  though  he  may  not  have  the  legal  title, 
and,  being  such  equitable  or  beneficial  owner,  he  is  en- 
titled to  recover.  The  proposition  is  so  well  established 
that  it  needs  but  little  citation  of  authority  in  its  support: 
Weeks  v.  MedleVy  20  Kan.  57 ;  Warnock  v.  Richardson,  50 
Iowa,  450 ;  Spurrier  v.  Briggs,  17  Ind.  529 ;  Oarner  v.  Cook, 
30  Ind.  331 ;  Heartman  v.  Franks,  36  Ark.  501. 

6.  The  circumstances  under  which  the  note  was  taken 
gave  plaintiff,  both  in  his  individual  and  representative 
capacity,  a  direct  interest  therein,  although  it  is  doubtful 
whether  or  not  this  interest  is  sufficient  of  itself  to  enable 
him  to  maintain  the  suit,  either  in  his  individual  capacity 
or  as  administrator,  in  view  of  the  fact  that  the  note  is 
payable  to  Muldrick.  The  instrument,  however,  came 
legitimately  into  the  hands  of  the  executrix  of  his  will, 
who  was  entitled,  if  she  had  seen  proper,  to  sue  upon  it  in 
her  representative  capacity,  and  enforce  its  payment.  For 
some  reason,  not  apparent,  she  chose  rather  to  turn  it  over 
to  plaintiff,  and  when  he  applied  for  it  she  gave  it  to  him, 
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with  the  view,  we  must  assume,  that  he  should  enforce 
collection  in  her  stead,  seeing  that  he  was  also  interested 
in  the  paper.  Having  thus  acquired  the  rightful  posses- 
sion thereof,  we  are  of  the  opinion  that  he  was  equitably 
entitled  to  sue  upon  it  in  his  representative  capacity.  As 
an  authority  of  some  analogy  in  support  of  this  view,  see 
McDowell  V.  Bartlett,  14  Iowa,  157.  We  come  the  more 
readily  to  this  conclusion  as  Dietz  has  made  no  defense 
except  to  claim  payment  to  Muldrick  of  $110  upon  the 
note,  to  which  he  is  entitled,  and  seeks  to  defeat  a  decree 
upon  the  sole  ground  that  it  would  not  protect  him  from 
being  again  harassed  for  the  same  cause.  The  fallacy  of 
this  view  is  apparent,  however,  as  the  whole  matter  will 
be  fully  disposed  of  by  the  result  of  this  litigation. 

7.  The  statute  of  limitations  has  run  against  the  note, 
and  hence  there  cannot  be  a  personal  decree ;  but  plaintiff 
is  entitled  to  a  foreclosure  of  the  mortgage  and  sale  of  the 
property  to  satisfy  the  demand. 

Under  the  testimony,  plaintiff  is  entitled  to  $150  as  a 
reasonable  attorney's  fee  for  prosecuting  the  suit,  and  that 
amount  will  be  included  in  the  decree.  The  adjustment 
of  the  relative  interests  of  the  parties  concerned  in  the 
proceeds  of  the  sale  must  be  a  matter  for  future  settle- 
ment. The  decree  of  the  trial  court  will  be  reversed,  and 
one  here  entered  in  accordance  with  this  opinion. 

Reversed. 

Decided  15  June,  1908. 

STEBIilNa  V.  STSBLING. 

[72  Pac.  741.1 

Partition —What  Decree  is  Appealable— Statutes. 

1.  Sections  441,  442,  and  444,  B.  &.  C.  Com  p.  contemplate  an  interlocatory  decree 
defining  the  rights  of  the  respective  parties  in  the  land  of  which  partition  is  de- 
sired, and  deciding  whether  It  shall  be  divided  or  sold,  to  be  followed  by  a  final 
decree  upon  a  consideration  of  the  report  of  the  referees,  and  this  last  is  the  final 
order  contemplated  by  Section  547,  R.  A  C.  Comp.  that  must  be  appealed  from, 
though  on  the  appeal  Intermediate  orders  Involving  the  merits,  and  necessarily 
aflTectlng  the  decree,  may  be  reviewed :  Walker  v.  OoldsmUhj  14  Or.  125,  questioned 
and  explained. 
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Partition  —  Necessity  of  Possession  by  Plaintiff. 

2.  Under  Section  435,  B.  A  C.  Com  p.  the  plaintiff  In  a  partition  suit  must  allege 
possession  of  the  property  to  be  divided  as  a  tenant  In  common  with  the  defend- 
ants, or  the  pleading  is  demurrable,  unless  the  suit  Is  brought  by  one  or  more 
tenants  In  common  of  a  vested  remainder  or  reversion. 

Partition  —  Insufficient  Allegation  op  Possession. 

3.  A  complaint  in  partition  alleging  that  plaintiff  and  defendants  are  tenants 
in  common  of  the  property  sought  to  be  partitioned  does  not  plead  that  plaintiff 
is  In  possession,  for  there  may  be  an  ownership  as  a  tenant  In  common  without 
possession. 

Cubing  Defective  Complaint  by  Answering. 

4.  The  defect  In  the  complaint  in  a  partition  suit  arising  from  a  failure  to  aver 
that  the  parties  were  In  possession  of  the  property  is  not  cured  by  an  allegation  in 
the  answer  that  the  lands  described  In  the  complaint  are  a  part  of  the  lands  in- 
volved in  a  former  partition  suit  between  the  parties,  and  that  the  ownership  was 
there  determined,  where  plaintiff  in  his  reply  denies  this  allegation,  and  on  the 
trial  offers  evidence  showing  that  the  lands  Involved  In  the  former  suit  were  not 
the  lands  embraced  in  the  complaint. 

From  Union :   Robert  Eakin,  Judge. 

Suit  by  Henry  V.  Sterling  against  Geo.  W.  Sterling  and 
others,  in  which  defendants  appeal  from  a  decree  against 
them.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Mr. 
John  H.  Lawrey. 

For  respondent  there  was  a  brief  over  the  firjn  name  of 
Ramsey  &  Oliver. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  for  the  partition  of  real  property.  The 
complaint  alleges  that  *' plaintiff  and  defendants  are  the 
owners  as  tenants  in  common''  of  the  property  sought  to 
be  partitioned,  that  they  each  own  an  undivided  fourth 
thereof  in  fee,  and  that  plaintiff  is  desirous  of  having  his 
portion  set  off  to  him  so  that  he  may  occupy  and  use  the 
same  separate  from  the  defendants.  A  demurrer  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit  being  overruled,  the  de- 
fendants answered,  denying  the  plaintiff's  title,  and  for  an 
affirmative  defense  alleging,  in  substance,  that  in  June, 
1901,  the  defendants  commenced  a  suit  against  the  plain- 
tiff for  partition  of  certain  lands  in  Union  County,  includ- 
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ing  those  in  controversy,  in  which  they  had  an  undivided 
three  fourths  interest  and  the  plaintiff  an  undivided  one 
fourth ;  that  such  proceedings  were  thereafter  hj^d  in  the 
suit  that  a  partition  was  made,  and  the  three  fourths  be- 
longing to  defendants  set  off  to  them  in  one  body  and  the 
plaintiff's  one  fourth  to  him ;  that  after  the  commence- 
ment of  the  suit  the  plaintiff's  one-fourth  interest  was 
seized  under  an  execution  issued  on  a  judgment  against 
him,  and  sold  to  J.  H.  Lawrey,  who  received  a  sheriff's 
deed  conveying  to  him  all  the  plaintiff's  rfght,  title,  and 
interest  in  the  property,  long  prior  to  the  institution  of 
this  suit ;  that  at  the  commencement  thereof  plaintiff  had 
no  right,  title,  or  interest  in  or  to  the  property  sought  to 
be  partitioned.  The  reply  denies  the  material  allegations 
of  the  answer.  Upon  the  issues  joined  a  trial  was  had,  and 
the  court  found  that  plaintiff  and  defendants  were  the  own- 
ers of  an  undivided  fourth,  each,  of  the  property  described 
in  the  complaint,  as  tenants  in  common,  and  in  possession 
thereof;  that  the  land  could  be  divided,  and  appointed 
referees,  who  made  partition  accordingly,  and  filed  a  re- 
port of  their  proceedings,  which  was  confirmed,  and  a  final 
decree  entered.  From  this  decree  the  defendants  appeal, 
insisting  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  suit,  because  it  does  not  allege  that 
the  plaintiff  and  defendants  were  in  possession  as  tenants 
in  common  of  the  property  sought  to  be  partitioned  at  the 
time  of  the  commencement  of  the  suit,  and  that  there  was 
no  proof  that  the  plaintiff  owned  any  interest  therein. 

1.  It  is  urged  by  the  plaintiff  that  these  questions  can- 
not be  considered  on  this  appeal,  because  it  is  taken  from 
the  decree  confirming  the  sale,  and  not  from  that  ascer- 
taining and  determining  the  rights  of  the  parties  and 
directing  the  partition.  In  some  jurisdictions  it  is  held 
that  a  decree  of  partition  and  one  confirming  the  report 
of  the  referees  made  in  pursuance  thereof  are  separate  and 
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distinct  decrees,  and  that  an  appeal  from  the  latter  does 
not  bring  up  for  review  questions  arising  on  the  former: 
McRohertg  v.  Locktvood,  49  Ohio  St.  374  (34  N.  E.  734).  But 
this  is  under  a  statute  essentially  different  from  that  of 
this  state.  Sections  441  aiid  442  (B.  &.  C.  Comp.)  of  our 
statute,  defining  the  procedure  in  a  partition  suit,  provide 
that  the  rights  of  the  several  parties  plaintiff  and  defend- 
ant may  be  put  in  issue,  tried,  and  determined,  and  that, 
if  it  be  alleged  in  the  complaint,  or  established  by  the 
evidence  to  the  satisfaction  of  the  court,  that  the  property, 
or  any  part  thereof,  is  so  situated  that  partition  cannot 
be  made  without  great  prejudice  to  the  owners,  the  court 
may  order  a  sale,  and  for  that  purpose  may  appoint  one 
or  more  referees ;  otherwise  it  shall  decree  a  partition 
according  to  the  respective  rights  of  the  parties,  and  shall 
appoint  referees  therefor.  Section  443  defines  the  duties 
of  the  referees,  provides  the  manner  in  which  they  shall 
make  the  partition,  and  requires  them  to  report  their 
proceedings  to  the  court.  Section  444  provides  that 
''The  court  may  confirm  or  set  aside  the  report  in  whole 
or  in  part,  and  if  necessary  appoint  new  referees.  Upon 
the  report  being  confirmed,  a  decree  shall  be  given  that 
such  partition  be  effectual  forever,  which  decree  shall  be 
binding  and  conclusive  (1)  on  all  parties  named  therein, 
and  their  legal  representatives,  who  have  at  the  time  any 
interest  in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee,  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  inheritance  of  such 
property  or  any  part  thereof  after  the  termination  of  a 
particular  estate  therein,  or  who  by  any  contingency  may 
be  entitled  to  a  beneficial  interest  in  the  property,  or  who 
have  an  interest  in  any  undivided  share  thereof  as  tenants 
for  years  or  for  life;  (2)  on  all  persons  interested  in  the 
property  who  may  be  unknown,  to  whom  notice  shall  have 
been  given  of  the  application  for  partition  by  publication. 
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as  directed  by  section  439;  and  (3)  on  all  persons  claim- 
ing from  such  parties  or  persons,  or  either  of  them."  The 
only  decree  in  a  partition  suit,  therefore,  that  the  statute 
declares  to  be  "effectual  forever,"  and  "binding  and  con- 
clusive," is  that  entered  upon  the  confirmation  of  the  re- 
port of  the  referees.  All  orders  or  decrees  in  the  regular 
course  of  proceedings  prior  to  that  time  are  merely  inter- 
locutory and  preliminary  to  a  final  decree.  Sections  441 
and  442  provide  for  an  interlocutory  decree  determining 
the  rights  of  the  respective  parties  and  directing  a  sale  of 
the  property,  or  its  partition.  Section  444  alone  provides 
for  a  decree  that  such  partition  shall  be  effectual  if  the 
court  confirms  the  report  of  the  referees,  and  declares  that 
it  "shall  be  binding  and  conclusive"  upon  parties  and 
privies.  This  is  the  only  final  decree  contemplated  by  the 
statute.  Such  was  the  holding  of  this  court  in  Bybee  v. 
SummerSy  4  Or.  354,  and  is  the  decision  of  other  courts 
under  similar  statutes.  Our  statute  in  the  matter  of  the 
partition  of  real  property,  so  far  as  the  question  now  un- 
der consideration  is  concerned,  is  substantially  the  same 
as  in  New  York  and  California  (Ann.  CodeCiv.  Proc.N.  Y. 
1885,  §  1557 ;  Code  Civ.  Proc.  Cal.  §  766);  and  in  both 
states  the  appeal  must  be  taken  from  the  decree  confirm- 
ing the  report  of  the  referees,  and  not  from  that  ascer- 
taining and  determining  the  rights  of  the  parties.  Upon 
such  an  appeal  any  intermediate  order  involving  the 
merits,  and  necessarily  affecting  the  decree  may  be  re- 
viewed :  Tilton  V.  Vail,  117  N.  Y.  521  (23  N.  E.  120);  Gates 
V.  Salmon,  28  Cal.  320;  Peck  v.  Vandenberg,  30  Cal.  11. 
The  appeal  in  this  case  was,  therefore,  properly  taken,  and 
the  validity  and  regularity  of  the  several  intermediate  or- 
ders and  decrees  may  be  reviewed  and  considered  thereon. 
In  reaching  this  conclusion  we  have  not  overlooked 
Walker  v.  Goldsmith,  14  Or.  125  (12  Pac.  537),  in  which  the 
preliminary  decree  of  partition  in  that  case  was  held  to  be 
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final  in  the  sense  that  an  appeal  could  be  taken  therefrom 
by  the  appellant.  The  language  of  the  decree  does  not 
appear  from  the  opinion,  nor  from  the  statement  of  the 
case.  An  examination  of  the  briefs  of  counsel  discloses 
that  the  question  of  the  regularity  of  the  appeal  is  not 
mentioned  therein.  It  seems  to  have  been  suggested  at 
the  hearing  for  the  first  time.  The  question  is  not  dis- 
cussed to  any  extent  in  the  opinion,  and  no  reference  is 
made  to  the  provisions  of  the  statute  or  the  decisions  of 
other  courts  holding  contrary  doctrine  under  statutes  sim- 
ilar to  ours,  nor  even  to  the  former  decisions  of  this  court, 
holding  that  such  order  or  decree  was  merely  interlocu- 
tory, and  not  final.  The  decree  from  which  the  appeal 
was  taken  was  one  settling  the  rights  of  the  codefendants 
in  the  property  sought  to  be  partitioned  as  between  them- 
selves, and  determining  finally  the  right  of  the  appealing 
defendant.  It  may  have  been  final  and  conclusive  as  to 
him,  and  therefore  appealable.  But,  if  the  case  is  sup- 
posed to  hold  that  an  appeal  will  lie,  as  a  general  rule, 
under  our  statute,  from  a  decree  settling  the  rights  of  the 
parties  in  a  partition  suit,  it  must  no  longer  be  regarded 
as  authority. 

2.  The  remaining  question  is  whether  the  complaint 
states  a  cause  of  suit.  The  statute  provides  (B.  &  C.  Comp. 
§  435):  •'  When  several  persons  hold  and  are  in  possession 
of  real  property  as  tenants  in  common,  in  which  one  or 
more  of  them  have  an  estate  of  inheritance,  or  for  life  or 
years,  or  when  several  persons  hold  as  tenants  in  common 
a  vested  remainder  or  reversion  in  any  real  property,  any 
one  or  more  of  them  may  maintain  a  suit  for'the  partition 
of  such  real  property,  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  such 
property,  or  a  part  of  it,  if  it  appears  that  a  partition  can- 
not be  had  without  great  prejudice  to  the  owner."  It  is 
'plainly  seen  under  this  section  that,  unless  the  suit  is 
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brought  by  one  or  more  tenants  in  common  of  a  vested  re- 
mainder or  reversion,  it  should  be  alleged  in  the  complaint, 
and  proven  on  the  trial,  if  denied,  that  the  plaintiff  and 
defendants  were  in  possession  as  tenants  in  common  of  the 
property  described  in  the  complaint  at  the  time  of  the 
commencement  of  the  suit.  These  are  the  primary  facts, 
upon  which  the  right  to  a  partition  is  based,  and  upon 
which  the  jurisdiction  of  the  court  depends.  If  the  plain- 
tiff is  out  of  possession,  he  cannot  maintain  a  suit  for  par- 
tition until  he  first  regains  his  possession  in  some  appro- 
priate proceeding.  To  invoke  the  jurisdiction  of  the  court 
to  make  the  partition,  he  must  allege  that  he  is  in  posses- 
sion of  the  property  as  a  tenant  in  common  with  the  defend- 
ants. This  is  the  plain  requirement  of  the  statute,  and  in 
accordance  with  the  decisions  of  this  and  other  courts : 
Farris  v.  HayeSy  9  Or.  81 ;  Savage  v.  Savage,  19  Or.  112  (23 
Pac.  890,  20  Am.  St.  Rep.  795);  Windsor  v.  Simpkins,  19 
Or.  117  (23  Pac.  669);  Marx  v.  La  Rocque,  27  Or.  45  (39 
Pac.  401);  Bradley  v.  Harkness,  26  Cal.  69;  Alsbrook  v. 
Reid,  89  N.  C.  151. 

3.  The  plaintiff  argues  that  the  averment  in  the  com- 
plaint that  the  plaintiff  and  defendants  are  tenants  in 
common  implies  that  they  are  each  in  possession  of  the 
property.  But  one  may  own  property  as  a  tenant  in  com- 
mon with  another,  and  not  be  in  possession.  He  may  have 
been  ousted  by  his  co-tenant  or  by  a  third  party.  Such 
ouster  does  not  destroy  his  title,  or  make  him  any  the  less 
a  tenant  in  common,  but  it  does  deprive  him  of  a  right  to 
maintain  a  suit  for  partition  until  he  regain  possession. 
The  complaint  is,  therefore,  insufficient,  and  the  demurrer 
should  have  been  sustained. 

4.  But  it  is  argued  that  the  defect  was  cured  by  the  an- 
swer. The  position  is  that  the  answer  admits  title  and 
tenancy  of  the  plaintiff  in  June,  1901,  a  year  or  more  be- 
fore the  commencement  of  the  present  suit,  and  that  such' 
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title  will  be  presumed  to  continue  until  the  contrary  ap- 
pears. The  answer  does  allege  that  the  lands  described 
in  the  complaint  were  a  part  of  the  lands  involved  in  a 
former  partition  suit  between  the  defendants  and  the  plain- 
tiff. This  the  plaintiff,  in  his  reply,  denies,  and  on  the 
trial  introduced  evidence  showing  that  the  lands  involved 
in  the  former  suit  were  not  the  lands  described  in  the  com- 
plaint;  so  that  the  defect  in  the  complaint  in  not  alleging 
that  the  plaintiff  and  defendants  were  in  possession  as 
tenants  in  common  of  the  property  therein  described  was 
not  cured. 

For  these  reasons  the  decree  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  proper,  not  inconsistent  with  this 
opinion.  Reversed. 


Decided  19  October,  rebeariog  denied  26  November,  1908. 

STATE   I.  ABMSTBONO. 

[73  Pac.  1022.] 

« 

Change  of  Venuk  — Abuse  of  Discretion. 

1.  Tbe  determinatioD  of  an  application  for  a  change  of  venue  is  a  matter  for 
the  exercise  of  discretion  by  the  trial  court,  and  its  decision  will  not  be  reversed 
unless  it  appears  that  an  injustice  has  resulted.  In  the  present  instance  it  is  clear 
that  the  refusal  to  change  the  place  of  trial  was  not  error. 

Competency  of  Juror— Discretion. 

2.  On  a  challenge  of  a  Juror  for  actual  bias  the  determination  of  his  compe- 
tency is  largely  discretionary  with  the  trial  Judge,  reviewable  for  abuse. 

Competency  of  Jurors  — Preconceived  Opinion  —  Bias. 

3.  Where  the  opinions  of  Jurors  in  a  criminal  case  were  based  on  mere  hearsay 
statements,  none  of  the  Jurors  having  talked  with  any  person  assuming  to  give 
the  facts  of  his  own  knowledge,  and  the  Jurors  asserted  that  their  opinions  formed 
were  not  such  as  they  would  be  willing  to  act  on  at  the  present  time,  and  that  they 
considered  themselves  competent  to  try  the  case  on  the  testimony,  the  denial  of 
a  challenge  for  actual  bias  was  not  error,  though  the  Jurors  stated  that  It  would 
require  strong  evidence  to  remove  their  opinions. 

Error  Made  Harmless  by  Subsequent  Conduct. 

4.  Error,  if  any,  in  sustaining  an  objection  to  a  question  asked  of  a  Juror  as  to 
whether  any  pre;] ud ice  existed  in  his  mind  against  the  defendant  was  rendered 
harmless  where  almost  tbe  identical  question  was  subsequently  asked,  and  an- 
swered in  the  negative,  without  objection. 

Reducinq  Instructions  to  Writing  — Technical  Error. 

5.  In  Oregon  the  rule  requiring  a  trial  Judge  to  reduce  his  charge  to  writing,  if 
requested  to  do  so,  and  to  file  it  with  the  clerk  (B.  <&  C.  Comp.  g  132,  subd.  6),  which 
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Is  generally  held  to  be  mandatory,  i8  modified  by  Section  IIHI,  B.  &  C.  Comp.,  pro- 
viding that  the  supreme  court  shall  give  Judgment  without  regard  to  technical 
errors  which  do  not  affect  the  substantial  rights  of  the  parties,  so  that  the  failure 
of  a  trial  Judge  to  write  out  certain  passages  from  a  printed  book  will  not  require  a 
reversal,  where  the  extracts  were  read  without  comment,  and  were  substantially 
the  same  as  the  written  instructions.  The  failure  of  the  Judge  to  write  down  the 
entire  charge  and  file  it  was  a  technical  but  not  a  material  error,  it  being  manifest 
that  the  passages  read  did  not  modify  or  change  the  written  charge. 

Proceedings  Before  Trial  — Place  of  Confinement. 

6.  Where  during  defendant's  incarceration  for  homicide  before  his  trial  threats 
of  lynching  were  made,  an  order  directing  defendant's  removal  to  another  place 
of  confinement  for  his  protection  was  not  an  error  of  which  he  could  complain. 

From  Baker:    Robert  Eakin,  Judge. 

Pleasant  Armstrong  appeals  from  a  judgment  of  death 
following  a  conviction  of  murder.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  M,  M,  Qodman  and  Mr.  Geo,  J.  BenUey. 

For  respondent  there  was  a  brief  over  the  names  of 
Samibel  White,  District  Attorney,  and  A.  B,  Winfreey  with 
an  oral  argument  by  Mr.  Andrew  M.  Crawfordy  Attorney- 
General,  and  Mr,  White, 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  defendant  appeals  from  a  judgment  of  the  circuit 
court,  rendered  upon  a  verdict  convicting  him  of  murder 
in  the  first  degree.  There  are  three  principal  assignments 
of  error  touching  the  rulings  of  the  trial  court,  namely, 
in  refusing  to  grant  a  change  of  venue,  in  disallowing  de- 
fendant's challenge  for  cause  to  certain  jurors,  and  in 
orally  commenting  upon  and  explaining  certain  instruc- 
tions given  in  writing  at  the  request  of  the  defendant. 
Other  assignments  are  noted,  but  are  not  especially  insisted 
upon,  and  need  but  casual  examination. 

1.  The  crime  of  which  defendant  was  convicted  was 
committed  December  25, 1902.  Upon  being  arrested  soon 
after,  he  was  confined  in  the  county  jail  at  Baker  City  until 
about  the  second  of  March,  1903,  when  he  was  removed 
therefrom  in  anticipation  of  a  raid  about  to  be  made  upon 
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the  jail  by  a  body  of  men  with  the  evident  purpose  of 
taking  him  therefrom  and  lynching  him.  The  removal 
was  in  pursuance  of  an  order  of  the  judge  of  the  circuit 
court,  made  upon  the  motion  of  the  district  attorney,  and 
the  defendant  was  confined  at  Portland  until  the  twentieth 
of  March,  when  he  was  returned  to  Baker  City  for  trial. 
Thereupon  the  defendant,  by  his  counsel,  moved  for  a 
change  of  venue  to  Umatilla  County  on  account  of  the 
prejudice  existing  against  him  in  the  Eighth  Judicial  Dis- 
trict. The  motion  is  based  upon  the  affidavits  of  defend- 
ant, his  counsel,  and  others,  showing  that  deceased  was  a 
teacher  in  the  public  schools,  and  well  and  favorably 
known  throughout  Baker  County ;  that  the  people  and 
citizens  of  all  parts  of  the  county  had  become  much  in- 
cited and  incensed  against  defendant  on  account  of  the 
alleged  offense,  and  had  made  numerous  threats  against 
his  life  ;  that  on  the  night  of  March  2,  1903,  a  body  of 
from  one  hundred  to  one  hundred  and  fifty  armed  and 
masked  men  gathered  at  the  county  jail,  with  the  avowed 
purpose  of  lynching  the  defendant,  and  demanded  his 
person  in  the  name  of  the  taxpayers ;  that  there  existed  a 
strong  prejudice  in  the  minds  of  the  people  of  Baker, 
Union,  and  Wallowa  counties,  engendered  by  sensational 
and  inflammatory  articles  printed  in  the  local  newspapers 
and  elsewhere ;  that  it  was  deemed  unsafe  to  proceed  with 
the  trial  in  Baker  County,  because,  as  defendant  was  in- 
formed and  believed,  should  any  other  verdict  than  mur- 
der in  the  first  degree  be  rendered,  the  citizens  of  the 
county,  in  pursuance  of  their  threats,  would  hang  him,  or 
he  would  be  shot  in  the  courtroom ;  and  that  a  jury  free 
from  prejudice  against  the  defendant,  before  whom  he 
could  expect  to  secure  a  fair  and  impartial  trial,  could 
not  be  obtained  in  the  county.  It  was  further  shown  that 
threats  had  been  made  against  one  of  the  attorneys  for 
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defendant,  to  the  effect  that,  unless  defendant  was  speedily 
tried  and  convicted,  he  (the  attorney)  would  be  summarily 
dealt  with,  and,  by  the  affidavits  of  persons  from  different 
localities  of  the  county,  that  a  deep-seated  prejudice  ex- 
isted in  their  respective  localities  and  throughout  the  whole 
county  against  the  defendant.  A  copy  of  but  one  of  the 
newspaper  articles  alluded  to  was  appended  to  and  made 
a  part  of  the  affidavits.  This  purports  to  detail  the  facts 
and  circumstances  attending  the  attempted  lynching. 
Among  other  things,  it  is  related  that  the  original  nucleus 
of  the  mob  came  from  North  Powder  and  vicinitv,  and 
arrived  at  Baker  City  in  small  parties,  at  different  times 
during  the  day  and  evening,  consisting  in  all  of  from  sixty 
to  seventy-live  men,  being  for  the  most  part  miners,  ranch- 
ers, and  railroad  men,  who  were  acquainted  with  the  family 
of  the  murdered  girl ;  that  the  mob  was  augmented  to 
something  like  two  hundred  persons  from  the  usual  crowd 
of  patrons  of  the  all-night  places ;  that  the  attempt  of  the 
North  Powder  people  to  take  the  law  into  their  ow^n  hands 
was  probably  suggested  by  the  action  of  the  court  in  post- 
poning the  trial  until  March  23,  and  that  the  bitter  feeling 
on  the  part  of  the  neighbors  of  the  murdered  girl  was 
greatly  intensified  by  the  report  that  counsel  for  Armstrong 
would  try  to  create  sympathy  for  him  at  the  trial  by  at- 
tempting to  prove  a  mutual  understanding  between  Arm- 
strong and  Miss  Ensminger  to  commit  suicide  together 
because  of  parental  opposition  to  their  marriage. 

The  state  filed  in  refutation  of  the  above  proofs  the 
affidavits  of  numerous  citizens  of  the  county,  all  deposing 
to  the  effect  that  they  had  long  been  residents  of  the 
county  ;  that  they  had  frequently  conversed  with  citizens 
from  all  sections  thereof,  and  were  familiar  with  the  feel- 
ings and  sentiment  of  the  people  toward  the  defendant, 
and  that  whatever  prejudice  or  bias  there  might  exist 
against  him  in  Baker  County  was  confined  to  the  imme- 
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diate  locality  of  the  tragedy,  and  to  the  family  of  the  de- 
ceased and  their  immediate  friends  and  acquaintances; 
that  Baker  County  is  large  and  populous,  and  divided  by 
mountain  ranges  into  small  and  diverse  neighborhoods, 
which  have  but  little  intercourse  one  with  the  other ;  and 
that  in  the  opinion  of  the  affiants  a  fair  and  impartial 
jury,  without  prejudice  against  the  defendant,  could  be 
obtained  within  the  county.  Upon  this  showing  the  court 
overruled  the  motion  for  a  change  of  venue,  and  required 
the  defendant  to  go  to  trial,  of  which  he  complains. 

It  is  a  fundamental  principle  that  the  accused  in  cases 
of  felony  is  entitled  to  a  trial  by  an  impartial  jury,  and,  if 
it  cannot  be  had  in  the  county  where  the  offense  was  com- 
mitted, the  statute  accords  him  a  change  of  venue,  so  that 
he  may  have  such  a  hearing  as  the  constitution  guaran- 
tees. It  is  self  evident  that  an  impartial  trial  cannot  be 
had  where  an  unprejudiced  jury  cannot  be  found,  and,  if 
the  conditions  are  such  that  the  entire  people  of  the 
county,  or  a  large  proportion  of  them,  are  so  excited  and 
incensed  against  the  accused  that  the  selection  .of  a  jury 
free  from  such  influences  and  bias  could  not  be  reason- 
ably expected  therein,  then  the  accused  should  have  the 
benefit  of  a  change  of  venue,  as  otherwise  there  would  be 
a  clear  disregard  of  his  constitutional  right.  Such  condi- 
tions, if  they  exist,  may  be  made  to  appear  by  affidavit,* 
which  mode  was  appropriately  adopted  in  the  case  at  bar. 
It  is  settled  law  in  this  state,  and  elsewhere  under  similar 
statutes,  that  the  allowance  of  a  change  of  venue  is  largely, 
if  not  exclusively,  a  matter  for  the  exercise  of  the  sound 
discretion  of  the  trial  court.  This  discretion,  however,  is 
judicial  in  its  character,  and  is  subject  to  be  reviewed  for 
an  abuse  thereof,  where  palpable  injustice  has  been  done : 
SiaU  v.  Pomeroy,  30  Or.  16, 19  (46  Pac.  797);  State  v.  Sav- 

•NoTE— Bee  Section  1250,  B.  A  C.  Com p,— Reporter. 
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age,  36  Or.  191  (60  Pac.  610,  61  Pac.  1128);  StaU  v. 
Humphreys,  43  Or.  44  (70  Pac.  824).  It  is  admitted  there 
was  an  attempt  to  lynch  the  defendant,  which  is  sufficient 
in  itself  to  show  the  existence  of  a  bad  state  of  feeling 
against  him  within  the  county;  but,  if  the  newspaper  re- 
port made  a  part  of  the  showing  is  to  be  credited,  the 
nucleus  of  the  mob  (and  it  can  be  designated  by  no  better 
or  more  appropriate  term,  because  it  was  an  unlawful  and 
intolerable  assembly,  purposing  to  override  the  laws  in- 
tended for  good  government)  originated  in  the  vicinity 
where  the  tragedy  was  enacted,  and  was  augmented  by  a 
class  that  usually  patronizes  the  all-night  resorts  sup- 
posedly in  and  about  Baker  City,  the  place  of  trial.  This 
does  not  show  a  general  uprising  of  the  people  through- 
out the  county,  incensed  by  the  commission  of  the  crime, 
but  rather  that  it  was  confined  to  residents  of  the  immed- 
iate vicinity  where  it  was  committed,  and  others  from  the 
local  haunts  referred  to ;  so  that  the  body  of  the  county 
in  general  was  not  shown  thereby  to  be  infected  by  ill  will 
or  prejudice  against  the  defendant.  True,  it  is  asserted 
by  the  affidavits  that  such  prejudice  did  exist  among  the 
people  throughout  the  county  to  such  an  extent  that  the 
defendant  could  not  expect  a  fair  and  impartial  trial  by  a 
jury  selected  therefrom,  but  this  is  refuted  by  many  affi- 
davits on  the  part  of  the  state,  showing  that  in  the  opinion 
of  the  affiants  a  fair  and  impartial  jury,  free  from  bias  or 
prejudice,  could  readily  be  obtained.  It  is  further  asserted 
that  the  alleged  prejudice  is  the  result  of  sensational  and 
inflammatory  articles  published  in  the  local  newspapers 
at  Baker  City- and  elsewhere.  But  none  of  these  articles 
are  set  forth,  either  by  copy  or  exhibit,  except  the  one 
giving  an  account  of  the  attempted  lynching,  which  ap- 
pears to  be  a  calm  and  dispassionate  narrative  of  the  facts 
pertaining  thereto,  published  as  a  matter  of  news,  without 
any  attempt  to  stir  up  prejudice  or  manufacture  public 
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opinion,  either  for  or  against  the  accused.  There  was  ap- 
parently no  effort  or  design,  even  inferentially,to  prejudice 
the  cause  of  the  defendant,  or  to  declare  what  should  be 
his  fate,  or  to  indicate  to  the  public  or  those  who  might 
be  called  upon  to  dispense  justice  what  their  verdict  should 
be  in  the  premises.  Some  threats,  it  appears,  had  been 
made  to  deal  with  the  defendant  summarily  if  he  was  not 
convicted  of  murder  in  the  first  degree,  and  to  visit  pun- 
ishment upon  one  of  his  counsel  unless  a  speedy  trial 
was  had  and  conviction  ensued.  But  the  source  of  these 
threats  was  not  disclosed,  and  it  is  not  shown  that  they 
were  the  promptings  of  public  sentiment  existing  within 
the  county  against  the  accused,  so  that  it  would  probably 
affect  or  vitiate  the  minds  of  any  jury  that  might  be  ob- 
tained therein.  These  circumstances,  together  with  the 
fact  that  a  jury  was  obtained  from  a  part  of  the  regular 
panel  and  a  special  venire  of  forty  men,  lead  us  to  con- 
clude that  the  trial  court  was  not  in  error  in  refusing  to 
allow  a  change  of  venue  to  another  county.  The  ruling 
was  clearly  not  attended  by  an  abuse  of  the  sound  and 
judicial  discretion  reposed  in  the  trial  courts,  and  should 
therefore  be  sustained. 

2.  The  next  assignment  of  error  relates  to  the  ruling  of 
the  court  disallowing  defendant's  challenges  for  actual 
bias  taken  to  the  jurors  Wyatt,  Perry,  Knoblauch,  Under- 
wood, and  Wilson.  We  will  not  stop  to  inquire  whether 
defendant  is  in  a  position  to  raise  this  question,  but  will 
assume  that  he  is,  and  consider  the  matter  upon  its  merits. 
There  is  a  similarity  in  the  examination  of  all  these  jurors 
on  their  voir  dire,  and  we  will  only  indicate  the  general 
character  of  their  testimony,  without  noticing  it  in  detail. 
They  were  all  from  points  outside  of  Baker  City,  the  place 
of  trial,  and  away  from  the  scene  of  the  homicide.  They 
had  read  accounts  of  the  tragedy  in  the  newspapers  of  their 
county  and  others  from  abroad,  had  discussed  the  affair 


214  State  v.  Armstrong.  [43  Or. 

more  or  less  with  their  families  and  neighbors,  and  had 
formed  and  expressed  opinions  based  upon  such  accounts 
and  from  what  they  had  heard  other  persons  relate  touch- 
ing it;  but  none  of  them  had  talked  with  any  witness  in 
the  case,  that  he  was  aware  of,  or  any  person  assuming  to 
give  the  facts  from  his  own  knowledge,  and  all  information 
acquired  was  entirely  from  hearsay.  Some  of  these  jurors, 
on  their  examination  in  chief,  indicated  that  they  would 
go  into  the  jury  box  with  the  opinions  they  had  formed, 
and  that  it  would  take  evidence,  sworn  testimony,  to  re- 
move the  same;  one  of  them  saying  that  he  hardly  thought 
he  would  start  in  the  case  with  his  mind  entirely  free  and 
unbiased ;  another  that  it  would  require  a  good  deal  of 
evidence  to  remove  the  opinion  he  had ;  and  another  that 
it  would  require  "pretty  solid  testimony"  to  remove  it.  One 
of  them  signified  that  his  opinion  was  fixed  until  removed, 
but  all  of  them,  either  by  further  elucidation  in  the  exam- 
ination in  chief  or  by  cross-examination  in  answer  to  ques- 
tions propounded  by  the  court,  expressed  a  conscientious 
belief  that  they  could  go  into  the  jury  box  without  any  bias 
or  prejudice  against  the  defendant,  disregard  their  respec- 
tive opinions  theretofore  formed  or  expressed,  and  hear 
and  decide  the  case  alone  upon  the  testimony  and  the  law 
given  them  at  the  trial.  Most,  if  not  all,  of  them  asserted 
that  the  opinion  formed  was  not  such  as  they  w^ould  be 
willing  to  act  upon  at  the  present  time. 

By  our  statute,  upon  the  trial  of  a  challenge  for  actual 
bias,  the  opinion  of  the  juror,  formed  or  expressed  upon 
the  merits  of  the  cause,  derived  from  what  he  has  read  or 
heard,  is  not  in  itself  sufficient  to  justify  the  allowance  of 
such  a  challenge.*  The  statute  referred  to  has  been  con- 
strued by  this  court  so  many  times  that  it  has  now  become 
well  understood.    If  the  trial  court  is  satisfied,  from  an 

•  Note.— See  Section  123,  B.  &  C.  Com  p.— Reporter. 
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appropriate  examination  of  the  juror,  that  he  can  con- 
scientiously disregard  such  an  opinion,  and  hear  and  de- 
termine the  case  impartially  upon  the  facts  and  the  law 
as  given  at  the  trial,  the  challenge  may  be  properly  denied. 
Safeguarded  by  a  careful  scrutiny  of  the  trial  courts  to  de- 
termine that  the  juror  is  without  bias  or  prejudice  as  a 
trier  of  the  cause,  the  statute  is  not  inimical  to  the  con- 
stitutional right  of  the  accused  to  a  trial  by  an  impartial 
jury.  It  recognizes  the  idea,  patent  to  every  one,  that  men 
of  intelligence  will  think  upon  matters  of  general  informa- 
tion, though  obtained  through  the  ordinary  avenues  by 
which  common  intelligence  is  dispensed,  and  will  very 
naturally  arrive  at  some  conclusion  or  opinion  relative 
thereto,  and,  being  of  social  instincts,  will  discuss  such 
matters  in  their  intercourse  with  their  fellow  men,  and 
express  the  opinions  thus  formulated.  It  also  very  prop- 
erly accredits  intelligence  with  the  powers  of  discrimina- 
tion and  right  reasoning,  uninfluenced  by  preconceived 
notions  and  vague  opinions  formed  upon  insufficient 
knowledge;  and  that  men  of  honest  impulses,  controlled 
by  an  innate  sense  of  justice,  will  be  able  to  lay  aside  and 
disregard  impressions  and  opinions  of  this  character,  and 
to  determine  causes  upon  sworn  testimony  alone,  governed 
by  the  rules  of  law  applicable  thereto  as  given  by  the  court. 
It  is  but  reasonable  to  believe  that  upright  and  conscien- 
tious jurors  can  and  will  thus  deport  themselves  when 
called  upon  to  administer  justice.  Were  it  otherwise,  the 
jury  system  would  cease  in  a  great  measure  to  be  the  pal- 
ladium of  civil  rights,  and  in  many  cases,  in  the  present 
time  of  rapid  and  wide  dissemination  of  the  accounts  of 
important  and  extraordinary  events,  it  would  be  almost 
impossible  even  to  secure  twelve  men  of  a  community  or 
county  eligible  as  jurors  in  the  trial  of  a  cause.  There 
would  at  least  be  an  elimination  of  those  who  read  and  in- 
form themselves,  and  a  relegating  of  the  administration 
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of  justice  to  a  class  of  citizens  not  the  more  intelligent, 
contrary  to  the  spirit  of  the  jury  system,  and  the  constitu- 
tion and  laws  of  the  state.  Where,  therefore,  the  informa- 
tion acquired  upon  which  the  opinion  is  formed  and  ex- 
pressed is  hearsay  in  character,  and  does  not  emanate  from 
a  source  purporting  to  speak  to  a  personal  knowledge  of 
the  facts,  it  does  not  alone  disqualify  the  juror.  The  de- 
termination, consequently,  of  a  juror's  competency  is  nec- 
essarily and  primarily  a  question  for  the  trial  court,  which 
should  ever  keep  in  mind  the  ultimate  object  to  be  at- 
tained, namely,  a  trial  by  a  fair  and  impartial  jury ;  it  be- 
ing, as  above  indicated,  a  matter  largely  for  the  exercise  of 
a  sound  discretion,  and  the  findings  of  the  trial  court  upon 
a  challenge  for  actual  bias  are  not  the  subject  for  review 
unless  there  has  been  an  abuse  of  such  discretion,  or  it 
has  been  arbitrarily  exercised  to  the  injury  of  the  litigant: 
Statey,  Saunders,  14  Or.  300  (12  Pac.441);  Kumliv.  South- 
em  Pac,  Co.  21  Or.  505  (28  Pac.  637);  State  v.  Ingram, 
23  Or.  434  (31  Pac.  1049);  State  y.  Brown,  28  Or.  147  (41 
Pac.  1042);  State  v.  Kelly,  28  Or.  225(42  Pac.  217,  52  Am. 
St.  Rep.  777);  State  v.  Olberman^SS  Or.  556  (55  Pac.  866); 
State  v.  Savage,  36  Or.  191, 202  (60  Pac.  610, 61  Pac.  1128); 
State  V.  McDaniel,  39  Or.  161  (65  Pac.  520). 

3.  Measured  by  this  enunciation  of  the  law  and  these 
authorities,  it  is  quite  clear  that  the  jurors  challenged  in 
the  present  case  were,  under  the  findings  of  the  trial  court, 
not  disqualified  to  sit  in  the  cause.  None  of  them  had  a 
fixed  and  settled  opinion,  nor  had  they  such  an  opinion 
as  to  the  guilt  or  innocence  of  the  accused  that  they  could 
not  disregard  upon  the  trial,  and  a  verdict  render  accord- 
ing to  the  sworn  testimony  there  adduced  and  the  law  as 
given  them  by  the  court.  The  expression  of  one  of  the 
jurors  that  it  would  require  a  good  deal  of  evidence  to  over- 
come the  opinion  he  had  formed,  and  of  another  that  it 
would  have  to  be  ^*pretty  solid  testimony,"  must  be  read 
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in  the  light  of  the  examination  then  being  prosecuted  by 
the  defendant's  attorney,  which  was  calculated  to  lead  them 
to  such  tm  assertion  ;  but,  when  their  attention  was  called 
to  the  principle  that  their  verdict  must  be  based  alone 
upon  the  testimony  adduced  at  the  trial,  they  signified  a 
conscientious  and  honest  belief  that  they  could  disregard 
such  opinion,  and  the  trial  court  was  impressed  that  they 
could,  and,  finding  no  bias  or  prejudice  against  the  de- 
fendant, disallowed  the  challenge.  We  can  find  no  reason 
under  the  law  for  disturbing  the  findings,  and  hence  there 
was  no  error  in  denying  any  of  the  challenges  interposed. 

4.  During  the  course  of  the  examination  the  juror  Wil- 
son was  asked  on  his  voir  dire,  in  effect,  whether,  from 
what  he  had  read  and  heard,  and  the  opinion  he  enter- 
tained of  the  matter,  there  existed  any  prejudice  in  his 
mind  against  the  defendant.  To  this  an  objection  was 
made  by  counsel  for  the  state,  which  was  sustained,  and 
an  exception  saved,  and  error  is  predicated  thereon.  The 
answer  to  this  is  to  be  found  in  the  fact  that  defendant's 
counsel  subsequently  propounded  almost  the  identical 
question,  which  the  juror  answered,  without  objection. 
Counsel  further  inquired  of  the  juror  directly  whether  he 
had  any  bias  or  prejudice  in  the  case  one  way  or  the  other, 
to  which  he  answered  in  the  negative.  Therefore  the 
error,  if  any  was  committed  in  the  premises,  was  cured. 

5.  The  next  assignment  of  error  pertains  to  the  manner 
of  the  court's  instructing  the  jury.  In  compliance  with 
the  defendant's  request  the  instructions  were  given  in 
writing,  but  after  the  jury  had  been  out  some  time,  they  re- 
turned, and  the  foreman  announced  that  one  of  the  jurors 
wanted  further  instruction  on  a  point  of  law,  namely,  as 
to  what  constitutes  a  reasonable  doubt,  whereupon  the 
court  said :  "The  instruction  I  gave  you  on  the  question 
of  reasonable  doubt  is  taken  largely  from  expressions  of 
our  own  supreme  court,  and  I  have  one  of  them  before 
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me  in  which  this  question  was  one  of  the  principal  ques- 
tions relied  upon  in  the  case,  and  I  find  the  language  of 
the  legal  opinion  is  almost  the  exact  language  I  have  read 
to  you,  although  I  have  some  additional  items  in  ray  list, 
which  I  have  taken  from  other  decisions  of  the  supreme 
court.  I  will  reread  this  to  you ;"  and  reread  the  instruc- 
tion as  follows : 

"It  devolves  upon  the  state  in  this  action  to  establish 
the  guilt  of  the  defendant  to  your  satisfaction  beyond  a 
reasonable  doubt.  And  I  instruct  you  that  such  a  reason- 
able doubt  arises  when  the  evidence  has  not  established 
the  guilt  of  the  defendant  to  your  entire  satisfaction. 
This  doubt  must  be  a  reasonable  doubt  arising  from  a  fair 
view  and  reasonable  consideration  of  all  the  evidence.  A 
reasonable  doubt  must  be  such  a  doubt  existing  in  the 
mind  as,  in  his  own  affairs,  would  cause  a  reasonably 
prudent  or  careful  man  to  pause  or  hesitate  to  act  in 
grave  or  important  affairs  of  life.  It  must  be  a  doubt  for 
which  a  good  reason  exists,  arising  out  of  the  testimony  or 
the  want  of  testimony.  A  reasonable  doubt  is  not  a  mere 
possible  doubt.  It  is  that  state  of  the  case  which,  after  an 
entire  comparison  and  consideration  of  all  the  evidence, 
leaves  your  mind  in  such  a  condition  that  you  cannot  say 
that  you  feel  an  abiding  conviction  to  a  moral  certainty 
of  the  truth  of  the  charge.  The  law  does  not  require  a 
demonstration  —  that  is,  such  a  degree  of  proof  as,  exclud- 
ing the  possibility  of  error,  produces  absolute  certainty — 
because  such  proof  is  rarely  possible.  Moral  certainty 
only  is  required,  or  that  degree  of  proof  which  produces 
conviction  in  an  unprejudiced  mind." 

The  court  then  said  :  "The  opinion  of  the  supreme  court 

that  I  have  before  me  sets  out  an  instruction  that  they 

quote  with  approval.  I  will  read  that  also ;"  and  then  read 

as  follows : 

"A  reasonable  doubt,  gentlemen,  is  that  state  of  the  case 
which,  after  an  entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  mind  of  the  jury  in  that  condition 
that  they  cannot  say  that  they  feel  an  abiding  conviction 
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to  a  moral  certainty  of  the  truth  of  the  charge.  A  reason- 
able  doubt  is  not  every  doubt.  It  is  not  a  captious  doubt. 
It  is  such  a  condition  of  mind,  resulting  from  the  consid- 
eration of  the  evidence  before  you,  as  makes  it  impossible 
for  you,  as  reasonable  men,  to  arrive  at  a  satisfactory  con- 
clusion. It  is  not  a  consciousness  that  the  conclusion  ar- 
rived at  may  possibly  be  erroneous,  but  it  is  such  a  state 
of  mind  as  deprives  you  of  the  ability  to  reach  a  satisfac- 
tory conclusion.  A  reasonable  doubt  is  a  doubt  which  has 
some  reason  for  its  basis.  It  does  not  mean  a  doubt  from 
mere  caprice  or  groundless  conjecture." 

It  will  be  noted  that  the  matter  read  from  the  opinion 
of  this  court  and  having  its  approval  was  additional  to  the 
instructions  given  to  the  jury  on  the  subject  in  the  first 
instance,  but  it  was  in  substance  the  same,  without  amend- 
ment or  modification  in  any  particular.  The  defendant 
excepted,  however,  to  the  whole  instruction  and  to  the 
manner  in  which  it  was  given,  and  now  insists  that  the 
jury  were  not  instructed  in  this  particular  in  writing,  and 
for  that  reason  he  should  have  a  new  trial.  The  statute 
provides  that,  if  either  party  require  it,  and  shall  at  the 
commencement  of  the  trial  give  notice  of  his  intention  so 
to  do,  the  charge  of  the  court,  so  far  as  it  relates  to  the  law 
and  the  facts  of  the  case,  shall  be  reduced  to  writing,  with- 
out any  oral  explanation,  and  filed  with  the  clerk  :  B.  &  C. 
Comp.  §  132.  subd.  6.  The  purpose  of  this  statute  mani- 
festly is  to  obviate  the  difiiculty  often  experienced  by  par- 
ties and  their  counsel  in  reducing  verbal  charges  to  appro- 
priate form  for  presenting  alleged  errors  arising  thereupon 
for  review,  and  to  prevent  any  dispute  or  cavil  as  to  what 
the  real  or  exact  instructions  of  the  court  were,  and  to  pre- 
serve them  intact,  without  any  shading  of  language  or 
modification  of  thought  or  substance.  It  is  appropriate, 
also,  to  prevent  the  trial  court  from  laying  particular  stress 
or  emphasis  upon  portions  of  the  instructions  that  might 
well  be  calculated  to  attract  the  especial  attention  of  the 
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jury,  and  thereby  in  a  manner  to  control  their  action  to 
suit  the  preconceived  impressions  of  the  judge  as  to  the 
outcome  of  their  deliberations.  It  has  generally  been  held 
that  statutes  of  this  kind  are  mandatory,  and  should  be 
strictly  observed,  and  that  any  substantial  noncompliance 
with  their  requirements  will  constitute  ample  grounds  for 
awarding  a  new  trial,  and  it  cannot  make  any  difference 
whether  the  instruction  otherwise  given  than  in  writing 
is  properly  applicable  to  the  facts  of  the  case  or  not.  Such 
statutes  enunciate  a  right  that  the  party  is  entitled  to, 
and  the  courts  cannot  pare  it  off  or  circumscribe  its  oper- 
ation without  impairing  the  right  itself.  As  was  said  bj'' 
Mr.  Justice  Elliott  in  Bradway  v.  Waddell,  95  Ind.  170, 
173 :  "  It  surely  is  no  hardship  to  require  the  court  to  do 
exactly  what  the  law  commands  and  the  parties  request. 
A  line  or  two  more  costs  but  little  labor,  and  prevents  con- 
fusion, wrong,  and  error.  There  is  really  no  excuse  for 
refusing  to  do  what  the  law  commands,  and  what  secures 
certainty  and  prevents  needless  wrangling.  But,  after  all, 
a  sufficient  reason  for  the  uniform  ruling  of  this  court  is 
that  the  law  commands  that  all  instructions  shall  be  in 
writing ;  and  the  more  closely  courts,  as  well  as  everybody 
else,  are  held  to  strict  obedience  to  law,  the  better."  The 
precept  is  enunciated  and  supported  by  numerous  author- 
ities :  Wheatley  v.  West,  61  Ga.  401 ;  Willis  v.  State,  89  Ga. 
188  (15  S.  E.  32);  State  v.  Bennington,  44  Kan.  583  (25  Pac. 
91);  State  v.  Stoffel,  48  Kan.  364  (29  Pac.  685);  Ellis  v. 
People,  159  111.  337  (42  N.  E.  873);  State  v.  Birmingham, 
74  Iowa,  407  (38  N.  W.  121);  StaU  v.  Harding,  81  Iowa, 
599  (47  N.  W.  877);  Hopt  v.  Utah,  104  U.  S.  631 ;  Bottorff 
V.  Shelton,  79  Ind.  98 ;  Smurr  v.  State,  88  Ind.  504 ;  Sellers 
V.  City  of  Greencastle,  134  Ind.  645  (34  N.  E.  534).  The 
Indiana  cases  are  especially  valuable,  as  they  are  based 
upon  a  statute  almost  identical  with  our  own. 

Without  else,  we  would  be  constrained  to  hold,  in  accord 
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with  these  authorities,  that  the  action  of  the  trial  court  in 
reading  the  matter  from  the  supreme  court  report  instead 
of  incorporating  it  in  a  written  instruction  and  giving  it 
to  the  jury  as  written,  was  error,  entitling  the  defendant 
to  a  reversal  of  the  cause,  and  consequently  a  new  trial. 
But  the  Criminal  Code  contains  a  provision  for  the  guid- 
ance of  the  appellate  court  as  follows  :  "After  hearing  the 
appeal  the  court  must  give  judgment,  without  regard  to 
the  decision  of  questions  which  were  in  the  discretion  of 
the  court  below,  or  to  technical  errors,  defects,  or  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  par- 
ties": B.  AC.Comp.  §  1884.  Thisstatute,  while  it  does  not 
modify  the  one  above  discussed,  nevertheless  prescribes 
the  character  of  error  for  which  the  judgment  of  the  trial 
court  shall  not  be  reversed ;  and  when  it  appears  from  a 
scrutiny  of  the  whole  record  that  the  error  relied  upon  is 
technical,  and  does  not  affect  the  substantial  rights  of  the 
defendant,  the  judgment  appealed  from  will  not  be  dis- 
turbed on  account  of  such  error.  There  could  be  no  ob- 
jection, when  the  request  for  further  instructions  was  made, 
to  the  trial  court's  reading  from  the  instructions  thereto- 
fore given,  because  they  were  in  writing,  and  had  perhaps 
been  filed  with  the  clerk.  What  the  court  said  prelimi- 
nary to  reading  from  the  instruction  and  from  the  su- 
preme court  report  did  not  constitute,  in  a  legal  sense,  an 
instruction  relating  to  the  law  and  the  facts  in  the  case ; 
but  the  matter  read  from  the  report  was  plainly  an  instruc- 
tion of  that  character.  This  was  evidently  taken  down  or 
reduced  to  writing,  as  we  find  it  in  the  record  here,  but 
the  method  employed  for  so  doing  is  not  made  to  appear, 
nor  is  it  material  in  the  view  we  have  adopted.  There  is 
not  the  least  dispute  as  to  the  matter  here  in  the  record 
being  the  same  in  every  particular  as  was  read  from  the 
book  to  the  jury,  and  the  whole  of  it  is  here,  and  we 
know  exactly  what  it  is  and  its  bearing  in  the  case.    Fur- 
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thermore,  it  is  the  same  in  substance  as  read  to  the  jury 
from  the  written  instructions,  and  it  went  to  them  with- 
out illustration  or  modification,  so  that  it  could  not  pos- 
sibly have  affected  any  substantial  right  of  the  defendant. 
This  is  patent  on  the  record,  and  we  need  have  no  recourse 
to  presumption  or  inference  to  make  it  appear,  and,  being 
such,  the  error  of  the  court  in  not  transcribing  the  matter 
read  and  then  reading  it  to  the  jury  and  filing  it  with  the 
clerk  must  be  classed  as  a  technical  error,  not  affecting 
any  substantial  right  of  the  defendant,  and  is  not  such, 
therefore,  as  will  warrant  a  reversal  of  the  judgment. 

We  are  supported  in  this  view  by  pertinent  authority 
elsewhere.  In  O^Donnell  v.  Segar,  25  Mich.  367,  it  was 
held  that,  where  the  record  declares  that  the  trial  judge 
made  oral  explanations  to  his  written  charge,  it  being 
stated  at  length  therein  what  was  said,  and  it  appearing 
that  it  did  not  and  could  not  modify  or  affect  the  written 
charge,  it  did  not  constitute  reversible  error.  So,  it  was 
held  in  North  Carolina,  in  Currie  v.  Clarky  90  N.  C.  355, 
where  the  trial  court  gave  oral  instructions  not  differing 
from  those  set  out  in  the  written  charge,  and  the  appel- 
lant made  no  suggestions  to  the  contrary,  that  it  did  not 
constitute  ground  for  a  new  trial.  And  the  court  said  in 
Hall  V.  Carter,  74  Iowa,  364  (37  N.  W.  956,  958),  where 
the  court  read  to  the  jury  the  pleadings  in  the  case  to  in- 
dicate what  the  issues  were,  but  did  not  incorporate  them 
in  the  written  instructions  (the  jury,  contrary  to  the  prac- 
tice prevailing  here,  having  the  right  to  take  the  instruc- 
tions to  their  room  for  deliberation):  **We  do  not  think 
this  is  a  good  practice.  The  entire  record  of  the  case 
satisfies  us,  however,  that  no  prejudice  resulted  from  this 
error  of  the  court.  The  third  paragraph  of  the  charge  pre- 
sented the  issues  quite  fully,  and  other  paragraphs  fur- 
ther presented  the  issues,  and  directed  the  jury  as  to 
their  duties.   Several  special  findings  were  returned,  which 
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indicate  that  the  issues  were  fully  understood  by  the  jury. 
We  therefore  conclude  that  the  verdict  should  not  be  dis- 
turbed on  the  grounds  just  considered."  In  further  illus- 
tration of  the  principle,  see  Fry  v.  Shehee,  55  Ga.  208; 
Sellers  v.  City  of  Greencastle,  134  Ind.  645  (34  N.  E.  534): 
National  Lum.  Co,  v.  Snell,  47  Ark,  407  (1  S.  W.  708); 
Commonwealth  v.  Barry,  11  Allen,  263. 

6.  Another  error  is  assigned  to  the  court's  granting  an 
order  for  the  removal  of  the  defendant  from  the  Baker 
County  jail  without  his  consent.  This,  however,  was  but 
a  proper  and  reasonable  precautionary  measure,  adopted 
for  keeping  the  defendant  in  custody  awaiting  his  trial, 
and  for  his  protection  against  mob  violence,  and  was  one 
of  which  he  could  not  justly  complain.  This  disposes  of 
all  the  assignments  of  counsel,  and  finding  no  error  af- 
fecting any  substantial  right  of  the  defendant,  the  judg- 
ment of  the  trial  court  will  be  affirmed,  and  it  is  so  ordered. 

Affirmbd. 

Decided  15  Jane,  1903. 
FISHEB  V.  UNION  COUNTT. 

[72Pac.  797.] 

Writ  of  Review— Who  May  Petition  For  — Highways. 

1.  Under  B.  &  C.  Comp.  §  d95,  which  authorizes  any  party  to  a  proceeding  before 
an  inferior  court  to  have  its  decision  reviewed,  a  person  stated  to  be  a  resident  In 
the  vicinity  of  a  certain  road  and  to  have  been  a  remonstrator  against  a  change 
in  the  location  thereof  Is  a  party  to  the  proceeding,  and  may  petition  for  the 
issuance  of  a  writ  of  review. 

CoujitV  as  Dependant  in  Review  of  Highway  Proceedings. 

2.  The  county  being  the  ultimate  responsible  party  In  all  road  matters,  is  the 
proper  party  defendant  in  a  proceeding  to  review  the  action  of  Its  county  court  in 
laying  out,  altering  or  vacating  a  highway. 

Highways- To  Whom  Writ  of  Review  is  Directed. 

3.  Under  B.  &  C.  Comp.  g  fi09,  providing  that  a  writ  of  review  shall  be  directed 
to  the  court,  officer  or  tribunal  whose  decision  or  determination  is  sought  to  be 
reviewed,  or  to  the  cleric  or  other  person  having  custody  of  its  records  or  proceed- 
ings, a  writ  to  review  the  action  of  the  county  court  In  vacating  a  road  is  prop- 
erly directed  to  the  county  clerk,  whose  duty  It  Is,  under  B.  &  C.  Comp.  §  1008,  to 
feceep  the  records,  flies,  and  other  books  and  papers  appertaining  to  said  court. 

Necessity  of  Petition  in  Proceeding  to  Vacate  Highway. 

4.  Section  912,  B.  <&  C.  Comp.,  authorizing  county  courts  to  vacate  county  roads 
in  the  manner  provided  by  law,  must  be  considered  In  connection  with  section 
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4788,  providing  the  manner  of  publishing  the  petition  for  vacating  the  road,  and 
the  conclaslon  then  necessarily  follows  that  an  application  to  vacate  must  be  by 
petition. 

Petition  fob  Writ  — Spbcification  of— Errors. 

5.  Under  B.  &  C.  Ck>mp.  g  506,  providing  that  a  petition  for  a  writ  of  review 
must  describe  with  suflQcient  certainty  the  decision  of  the  inferior  court  and  the 
errors  alleged  to  have  been  commltt«d  therein,  a  petition  for  a  review  of  the  action 
of  a  county  court  In  vacating  a  road,  alleging  that  the  road  described  in  the 
notice  of  application  for  vacation  posted  In  the  courthouse  was  not  the  same  road 
specified  in  the  petition  for  vacation,  is  a  sufllcient  averment  of  (act  to  support 
the  deduction  that  the  county  court  erred  In  not  dismissing  the  proceedings  to 
vacate  the  road  for  want  of  Jurisdiction,  and  hence  is  sufficient. 

Vacating  Highway— Variance  Between  Petition  and  Notice. 

6.  In  view  of  Section  4783,  B.  &  C.  Ck>mp.,  requiring  that  notice  be  given  of  the 
hearing  of  the  application  for  vacating  a  county  road,  a  variance  between  the 
petition  and  the  notice  in  stating  the  township  in  which  the  road  to  be  vacated 
ends  is  fatal  to  the  Jurisdiction  of  the  county  court. 

From  Union:   Robert  Eakin,  Judge. 

Writ  of  review  by  E.  Fisher  against  Union  County  to 
review  the  action  of  the  county  court  of  said  county  in 
vacating  a  county  road.  From  a  judgment  dismissing  the 
writ,  petitioner  appeals.  Reversed. 

For  appellant  there  was  an  oral  argument  hy  Mr.  W.M. 
Ramsey y  with  a  brief  over  the  name  of  Ramsey  &  Oliver,  to 
this  effect: 

I.  Jurisdiction  is  acquired  by  county  courts  to  lay  out, 
alter  or  vacate  county  roads  by  the  presentation  of  a  proper 
petition, accompanied  by  proof  that  notice  of  the  proceed- 
ing has  been  given  as  required  by  statute  (Hill's  Ann. 
Laws,  §§  4062,  4063,  and  4064 ;  Johv.s  v.  Marion  County, 
4  Or.  46),  and  the  process  of  locating  or  altering  is  the 
same  as  that  of  vacating :  Vedder  v.  Marion  County,  22  Or, 
264,  270  (29  Pac.  619);  Latimer  v.  Tillamook  County,  22 
Or.  291  (29  Pac.  734);  State  v.  Green,  18  N.J.  Law,  179. 

II.  The  petition  and  the  notices  for  the  location,  altera- 
tion, or  vacation  of  a  county  road,  in  order  to  confer  jur- 
isdiction upon  the  county  court,  must  describe  the  road  to 
be  vacated,  altered,  or  laid  out  with  certainty,  and,  if  the  de- 
ginning  point,  the  intermediate  points,  if  any,  or  the  termi- 
nus is  not  described  with  certainty,  the  court  will  not  acquire 
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jurisdiction  of  the  proceeding.  The  terminal  points  must  be 
"specified  :"  Elliott,  on  Roads  and  Streets  (2  ed.),  §  337  ; 
Hill's  Ann.  Laws,  §§  4062  and  4063 ;  Ames  v.  Union  County, 
17  Or.  600  (22  Pac.  118);  Woodruff  v.  Douglas  County,  17  Or. 
314, 322  (21  Pac.  49);  Fulton  v.  Earhart,  4  Or.  62  ;  Sime  v. 
Spencer,  30  Or.  340,  341  (47  Pac.  919);  Nelson  v.  Yamhill 
County,  41  Or.  560  (69  Pac.  678);  French  Livestock  Co,  v. 
Harney  County,  38  Or.  315,  316  (58  Pac.  36). 

III.  Proceedings  to  vacate  highways  must  comply 
strictly  with  the  statutes,  or  they  are  void :  Regina  v.  Jones, 
Ad.  &  E.  684 ;  James  v.  Darlington,  71  Wis.  173  (36  N.  W. 
834);  Price  v.  Stagray,  68  Mich.  17  (35  N.  W.  815);  Miller 
v.  Corinna,  42  Minn.  391  (44  N.  W.  127). 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  C.  H.  Finn  to  this  effect : 

I.  Unless  the  petitioner  for  review  shows  that  he  is  more 
than  simply  one  of  the  public,  that  he  is  living  on  the  road 
to  be  vacated,  or  would  be  injured  by  its  closing,  he  has 
not  such  an  interest  as  will  support  a  writ  of  certiorari : 
Dawson  v.  St.  Paul  F.  &  M.  Ins.  Co.  15  Minn.  136  (2  Am. 
Rep.  109);  Shaubet  v.  S.  P.  &  S.  C.  R.  Co.  21  Minn.  502  ; 
People  V.  Wheeler,  21  N.  Y.  82 ;  Brown  v.  San  Francisco^  124 
Cal.  274  (57  Pac.  82);  Darling  v.  Boesch,  67  Iowa,  702  (25 
N.  W.  887);  Walport  v.  Newcomb,  106  Mich.  357  (64  N.  W. 
326);  6  Cyc.  768 ;  4  Enc.  PI.  &  Pr.  §§  166,  172,  176,  and 
234 ;  Schuster  v.  Lamed,  27  Minn.  253 ;  State  v.  Barton,  36 
Minn.  145;  State  \\Holman,AQ  Minn.  369;  Commissioners 
of  Highways  v.  Qainn,  136  111.  604 ;  Taylor  v.  Commission- 
ers, 88  111.  526. 

II.  Vacation  of  county  roads  does  not  require  definite 
statement  in  either  petition  or  notice  of  the  terminals. 
The  road  is  sufficiently  identified  by  name  and  general  lo- 
cation :  Vedder  v.  Marion  County,  22  Or.  264  (29  Pac.  619). 

III.  The  petition  for  the  discontinuance  of  a  highway 

^5  Or.-^lB. 
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need  not  describe  it  by  termini,  courses,  and  distances,  or 
follow  the  exact  description  of  laying  out  the  road.  It  is 
sufficiently  certain  if  it  enables  the  court  and  -commis- 
sioners to  know  and  understand,  without  the  possibility 
of  a  mistake,  what  highway  is  sought  to  be  discontinued : 
In  re  Milford,  37  N.  H.  57;  State  v.  Adavis,  21  Atl.  937. 

IV.  In  certiorari  the  writ  must  run  to  the  county  court 
to  review  road  matters,  and  not  to  the  county:  4  Ency.  PI. 
&  Pr.  180;  State  v.  Stout,  33  N.  J.  Law,  42 ;  French  v.  High^ 
way  ComWsy  12  Mich.  267;  Roberta  v.  Highway  ComWs^  2Ai 
Mich.  182 ;  People  v.  Highway  Covi'ra,  30  N.  Y.  72. 

V.  Section  587  of  Hill's  Ann.  Laws  requires  the  writ  to 
be  directed  to  the  court,  officer  or  tribunal  whose  decision 
is  sought  to  be  reviewed,  and  we  submit  that  Union  County 
is  neither  a  court,  an  officer  nor  a  tribunal,  nor  did  it  make 
the  decision  sought  to  be  reviewed. 

Mr.  Chief  Justice  Moorb  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
for  Union  County  dismissing  a  writ  of  review.  The  peti- 
tion for  the  writ," omitting  the  title,  prayer,  subscription, 
and  verification,  is  as  follows : 

**Now  at  this  time  comes  the  above-named  plaintiff,  E. 
Fisher,  and  by  this,  his  petition,  shows  to  the  court  and 
alleges :  That  the  plaintiff  resides  in  the  vicinity  of  the 
countv  road  hereinafter  described,  and  is  one  of  the  re- 
monstrators  against  the  closing  and  vacation  of  the  same; 
that  heretofore,  to  wit,  on  the  fourth  day  of  April,  1900, 
one  T.  R.  Monk  and  some  twenty-five  others  made  appli- 
cation by  petition  to  the  honorable  County  Court  of  Union 
County,  Oregon,  sitting  as  a  board  of  commissioners  for 
the  transaction  of  county  business,  for  an  order  of  said 
county  court  vacating  a  certain  portion  of  the  county  road 
described  in  said  petition,  as  follows:  *To  vacate  all  that 
part  of  a  certain  public  road  as  follows :  Commencing  at 
a  point  about  50  rods  west  of  the  S.  E.  corner  of  Sec.  2, 
Tp.  1  S.,  R.  38  E.,  running  thence  in  a  northwest  dir.  and 
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intersecting  a  Co.  road  which  runs  N.  and  S.  on  a  i  Sec. 
line  about  60  rods  south  of  the  N.  W.  cor.  of  E.  i  of  Sec. 
2,  Tp.  2  S.,  range  38  E.,  W.  M.';  that  said  petition  of  said 
T.  R.  Monk,  et  al.,  did  not  specify  the  beginning,  interme- 
diate, and  terminal  points  of  the  road  proposed  to  be  va- 
cated, and  no  notices  were  posted  in  the  vicinity  of  said 
proposed  road,  or  upon  the  courthouse,  as  required  by  law, 
stating  the  time  and  place  when  the  said  T.  R.  Monk  et  al. 
would  make  the  application  for  the  vacation  of  the  road 
described  in  the  petition ;  that  the  said  T.  R.  Monk  et  al. 
did  post  a  notice  on  the  courthouse,  and  made  proof  that 
the  same  notice  was  posted  in  the  vicinity  sought  to  be 
vacated,  but  the  road  described  in  said  notice  was  not  the 
same  road  described  in  said  petition ;  that  thereafter,  to 
wit,  on  the  seveijth  day  of  April,  1900,  this  plaintiff  and 
about  58  others  filed  a  remonstrance  in  the  county  court, 
remonstrating  against  the  closing  or  vacation  of  the  road 
described  in  the  petition,  and  filed  proof  that  each  of  said 
remonstrators  was  a  householder  residing  in  the  vicinity 
of  the  road  sought  to  be  vacated,  which  remonstrance  con- 
tained more  names  than  there  were  petitioners  on  said  pe- 
tition ;  that  thereafter,  to  wit,  such  proceedings  were  had 
in  the  county  court  as  that  said  court  appointed  viewers 
and  a  surveyor  to  view  and  survey  said  county  road,  and 
report  to  the  court  whether  the  prayer  of  said  petition 
ought  to  be  granted ;  and  on  the  third  day  of  September, 
1901,  said  viewers  filed  their  report,  recommending  that 
a  certain  piece  of  county  road  described  in  the  surveyor's 
field  notes  and  plat  attached  to  said  viewers'  report  be  va- 
cated, but  the  road  described  in  said  plat  and  field  notes 
is  not  the  same  road  described  in  said  petition  or  in  said 
notice ;  that,  notwithstanding  said  defects,  such  proceed- 
ings were  had  thereafter  in  said  county  court  that  the  said 
county  court,  by  an  order  made  on  the  sixth  day  of  Sep- 
tember, 1901,  overruled  and  denied  another  remonstrance 
filed  in  said  court  by  this  plaintiff  and  64  others  against 
the  vacation  of  said  county  road,  and  ordered  that  the  por- 
tion of  county  road  described  in  said  surveyor's  plat  and 
field  notes  be  vacated  and  closed,  to  the  injury  and  dam- 
age to  the  substantial  rights  of  this  plaintiff.  And  plain- 
tiff alleges  the  following  errors  committed  by  vsaid  county 
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court  touching  the  vacation  of  said  road,  to  wit :  The  court 
erred  in  entertaining  said  road  petition ;  (2)  the  court 
erred  in  overruling  said  remonstrances;  (3)  the  court 
erred  in  appointing  viewers  and  a  surveyor  to  view  or  sur- 
vey said  road  proposed  to  be  vacated;  (4)  the  court  erred 
in  confirming  and  adopting  the  report  of  said  viewers  and 
in  ordering  said  road  to  be  closed  and  vacated ;  (5)  the 
court  erred  in  not  dismissing  said  proceeding  for  want  of 
jurisdiction." 

A  writ  of  review,  allowed  by  the  judge  of  the  circuit 
court  for  Union  County,  issued  and  directed  to  G.  W.  Ben- 
son, clerk  of  said  county,  and  served  upon  T.  R.  Monk  and 
A.J.  Colt,  petitioners  for  the  vacation  of  the  road,  was  re- 
turned to  the  court  issuing  the  same,  with  a  certified  copy 
of  the  proceedings  in  question  annexed  thereto,  including 
the  road  petition,  the  descriptive  part  of  which  is  as  fol- 
lows :  "To  vacate  all  that  part  of  a  certain  public  road  as 
follows :  Commencing  at  a  point  about  50  rods  west  of  the 
S.  E.  cor.  of  Sec.  2,  township  1  S.,  R.  38  E.,  running  thence 
in  a  northwest  dir.  and  intersecting  a  Co.  road  which  runs 
N.  and  S.  on  a  i  Sec.  line  about  60  rods  south  of  the  N.  W. 
cor.  of  E.  i  of  Sec.  2,  Town,  [here  appears  the  figure  2, 
over  which  has  been  made  a  figure,  and  it  is  difficult  to 
determine  whether  it  was  intended  for  1  or  7]  S.,  range  38 
E.,  W.M."  The  notice  thereof  contains  the  same  descrip- 
tion, except  that  the  places  of  beginning  and  termination 
are  stated  to  be  in  township  7  south.  The  original  peti- 
tion and  notice  were  sent  up  with  the  transcript,  and  it 
seems  from  an  inspection  of  such  notice  that  the  copy  of 
the  number  of  the  township  as  *'7"  is  correct,  though  it 
may  have  been  intended  for  **1."  Proof  of  the  publication 
of  notice  having  been  made,  a  remonstrance  was  filed, 
but,  the  persons  subscribing  their  names  thereto  having 
failed  to  state  that  they  were  householders,  or  that  they 
resided  in  the  vicinity  of  the  said  road,  it  was  overruled . 
The  plaintiff's  counsel  having  petitioned  the  county  court 
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for  a  rehearing,  another  remonstrance  was  filed,  which 
was  overruled  May  10,  1900,  and,  no  order  having  been 
made  continuing  the  proceedings,  though  several  terms 
of  the  county  court  intervened  prior  to  March  6,  1901, 
when  said  court,  upon  motion  of  counsel  for  petitioners, 
set  aside  all  orders  theretofore  made  therein,  and,  an  un- 
dertaking having  been  given  by  the  petitioners,  viewers 
were  appointed  June  5  of  that  year,  to  view  and  report 
upon  the  advisability  of  vacating  said  road,  whereupon 
another  remonstrance  was  filed  July  8, 1901.  The  persons 
so  appointed  not  having  discharged  the  duty  devolving 
Upon  them,  the  county  court,  on  August  7, 1901,  appointed 
other  viewers  and  a  surveyor,  who,  having  viewed  and 
surveyed  the  road  proposed  to  be  vacated,  reported  in  favor 
thereof  September  3,  1901,  whereupon  plaintiff's  counsel 
again  moved  the  court  to  dismiss  the  proceedings,  assign- 
ing various  reasons  therefor ;  but,  this  motion  having  been 
also  overruled,  an  order  was  made  three  days  thereafter 
vacating  said  road,  and  ordering  the  report  of  the  viewers 
and  the  plat  of  the  surveyor  to  be  recorded.  The  circuit 
court,  upon  its  review  of  these  proceedings,  held  that 
plaintiff's  petition  did  not  state  facts  sufficient  to  entitle 
him  to  the  relief  demanded, and  dismissed  the  writ;  from 
which  judgment  he  appeals. 

It  is  contended  by  plaintiff's  counsel  that  a  material 
variance  exists  between  the  description  of  the  road  in  the 
petition  and  that  in  the  notice,  by  reason  whereof  the 
county  court  never  acquired  jurisdiction  of  the  subject- 
matter,  and  hence  the  circuit  court  erred  in  rendering  the 
judgment  complained  of.  The  defendant's  counsel  main- 
tain, on  the  other  hand,  that  the  petition  for  the  writ 
of  review  does  not  state  facts  sufficient  to  entitle  plain* 
tiff  to  the  relief  demanded,  in  that  it  fails  to  show  that 
he  is  specially  injured,  or  even  affected  in  any  manner, 
by  the  vacation  of  said  road ;  that  the  writ  should  have 
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run  to  the  county  court,  and  not  to  the  county;  that  said 
court  is  vested  with  authority  to  vacate  a  county  road 
without  a  petition  therefor ;  and  that,  if  a  petition  was 
necessary  to  confer  jurisdiction,  the  one  made  use  of  was 
sufficient  for  that  purpose,  and  for  either  of  these  reasons 
no  error  was  committed  as  alleged. 

1.  Considering,  first,  in  their  respective  ordet*,  the  legal 
propositions  insisted  upon  by  defendant's  counsel,  the 
statute  authorizes  any  party  to  a  proceeding  before  an  in- 
ferior court  to  have  its  decision  reviewed  for  errors  therein : 
B.  &  C.  Comp.  §  595.  A  petition  addressed  to  a  county 
court,  praying  for  the  location,  alteration,  or  vacation  of 
a  county  road,  performs  the  office  of  a  complaint,  in  which 
the  persons  thus  invoking  an  exercise  of  jurisdiction  over 
the  subject-matter  are  in  the  nature  of  parties  plaintiff, 
while  a  remonstrance  against  the  granting  thereof  is  tan- 
tamount to  an  answer,  in  which  the  persons  so  objecting 
sustain  the  character  of  parties  defendant.  The  allegation 
in  the  petition  that  plaintiff  was  a  remonstrator  against 
the  vacation  of  said  road,  residing  in  the  vicinity  thereof, 
is,  in  our  opinion,  sufficient  to  establish  his  right  to  the 
writ. 

2.  The  statute  prescribing  the  persons  to  whom  the  writ 
of  review  shall  be  addressed  provides  that  it  shall  be  di- 
rected to  the  court,  officer,  or  tribunal  whose  decision  or 
determination  is  sought  to  be  reviewed,  or  to  the  clerk  or 
other  person  having  custody  of  its  records  or  proceedings  : 
B.  &.  C.  Comp.  §  599.  The  power  to  locate,  alter,  or  vacate 
county  roads,  and  also  the  duty  to  maintain  them  when 
opened,  is  lodged  in  and  devolves  upon  the  community  at 
large ;  and  its  representatives,  when  duly  assembled,  may 
delegate  this  power  to,  and  impose  the  corresponding 
duty  that  is  inseparably  connected  therewith  upon,  a 
public  or  quasi  public  corporation  which  is  authorized  to 
exercise  the  measure  of  power  conferred,  and  required  to 
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perform  the  duty  enjoined.  The  legislative  assembly  of 
this  state  has  delegated  to  each  county  a  part  of  this  power 
by  statutes  containing  the  following  provisions :  All  county 
roads  shall  be  under  the  supervision  of  the  county  court 
of  the  county  wherein  the  said  road  is  located :  B.  &  C. 
Comp.  §  4822.  The  county  court  has  the  authority  and 
powers  pertaining  to  county  commissioners  to  transact 
county  business;  that  is:  "(8)  To  establish,  vacate,  or 
alter  county  roads  or  highways  within  the  county,  or  any 
other  necessary  act  relating  thereto,  in  the  manner  pro- 
vided by  law":  B.  &  C.  Comp.  §  912.  In  cases  of  injury 
upon  the  public  highways  caused  by  the  negligence  of 
oflBcers  whose  duty  it  is  to  keep  up  repairs,  the  party  re- 
sponsible for  such  injury  is  the  corporation,  which  has 
been  the  recipient  of  the  power  delegated  and  of  the  duty 
imposed.  In  the  transaction  of  county  business  the  county 
court  is  an  agency  of  the  county  that  is  represented  by  it, 
and  under  the  maxim,  **Qui  facit  per  alium  facit  per  «e," 
the  county  is  the  principal  that  is  usually  responsible  for 
the  acts  of  its  court  in  all  matters  pertaining  to  the  high- 
ways within  its  borders,  and  hence  the  county  is  the  pro- 
per party  defendant  in  proceedings  to  review  the  action  of 
such  court  in  laying  out,  altering,  or  vacating  the  high- 
ways: Wood  V.  Riddky  14  Or.  254  (12  Pac.  385);  Oregon 
&  W,  Sav.  Bank  v.  Catlin,  15  Or.  342  (15  Pac.  462). 

3.  The  writ  of  review  may  be  addressed,  however,  to 
the  clerk  or  other  person  having  the  custody  of  the  records 
or  proceedings  of  the  court  whose  decision  is  sought  to  be 
reviewed  (B.  &  C.  Comp.  §  599),  and,  as  the  process  in  the 
case  at  bar  was  directed  to  G.  W.  Benson,  the  clerk  of 
Union  County,  whose  duty  it  was  to  keep  the  records, 
files,  and  other  books  and  papers  appertaining  to  said 
court  (B.  &  C.  Comp.  §  1008,  subd.  3),  the  writ  was  prop- 
erly addressed. 

4.  It  is  argued  by  defendant's  counsel  that  an  abroga- 
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tion  of  an  existing  county  road  is  not  an  exercise  of  emi- 
nent domain,  and,  as  Section  4782,  B.  &  C.  Comp.,  does 
not  contain  the  word  "vacating,"  the  power  of  a  county 
court  in  such  cases  may  be  wielded  sim  sponte,  and  need 
not  be  invoked  by  a  petition.  The  statute  to  which  atten- 
tion is  called  is  an  amendment  of  section  2  of  the  act  of 
January  27, 1854  (Stat.  Or.  1854-55,  p.  486),  which  was  as 
follows:  "All  application  for  laying  out,  altering  or  va- 
cating county  roads  shall  be  by  petition  to  the  board  of 
county  commissioners  of  the  proper  county,  signed  by  at 
least  twelve  householders  of  the  county,  residing  in  the 
vicinity  where  said  road  is  to  be  laid  out,  altered  or  va- 
cated, which  petition  shall  specify  the  place  of  beginning, 
the  intermediate  points,  if  any,  and  the  place  of  termina- 
tion of  said  road."  The  amendment  was  made  October  20, 
1860,  and  consisted  in  changing  the  words  "vacating"  to 
"locating,"  "vacated"  to  "located,"  and  "county  com- 
missioners" to  "county  court":  Gen.  Laws,  Or.  as  com- 
piled by  Deady  and  Lane,  p.  721.  A  further  amendment 
has  been  made,  but  the  words  adverted  to  remain  as  thus 
changed:  B.  &  C.  Comp.  §  4782.  Section  3  of  the  act  of 
October  20,  1860,  in  force  when  the  petition  to  vacate  the 
road  in  question  was  presented  to  the  county  court,  is  as 
follows :  "  When  any  petition  shall  be  presented  for  the 
action  of  the  county  court  for  laying  out,  alteration  or  va- 
cation of  any  county  road,  it  shall  be  accompanied  by 
satisfactory  proof  that  notice  has  been  given  by  advertise- 
ment, posted  at  the  place  of  holding  the  county  court,  and 
also  in  three  public  places  in  the  vicinity  of  said  road  or 
proposed  road,  thirty  days  previous  to  the  presentation  of 
said  petition  to  the  county  court,  notifying  all  persons 
concerned  that  application  will  be  made  to  the  said  county 
court  at  their  next  session  for  laying  out,  altering  or  va- 
cating such  road,  as  the  case  may  be":  B.  &  C.  Comp. 
§  4783.    A  county   court   being  authorized   to  vacate  a 
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county  road  **in  the  manner  provided  by  law"  (B.  &  C. 
Comp.  §  912),  the  language  thus  employed  evidences  a 
legislative  grant  of  power  for  that  purpose,  and,  the  statute 
having  prescribed  that  when  any  petition  shall  be  pre- 
sented for  the  action  of  the  county  court  for  the  vacation 
of  any  county  road,  it  shall  be  accompanied  by  satisfac- 
tory proof  that  notice  has  been  given  by  advertisement, 
etc.  (B.  &  C.  Comp.  §  4783),  the  manner  of  executing  the 
power  delegated  is  thus  provided  by  law.  Construing 
these  sections  in  pari  materia  we  think  it  necessarily  fol- 
lows that  an  application  to  vacate  a  county  road  must  be 
made  by  petition,  but  the  determination  of  the  question 
as  to  whether  such  petition  should  specify  "  the  place  of 
beginning,  the  intermediate  points,  if  any,  and  the  place 
of  termination  of  said  road,"  as  prescribed  in  Section  4782 
B.  &  C.  Comp.  is  not  necessary  to  a  decision  herein,  nor, 
if  the  question  were  involved,  would  any  conclusion 
thereon  be  of  any  practical  value  hereafter,  because  sec- 
tions 7  and  8  of  the  act  of  February  24,  1903,  were  evi- 
dently designed  to  remove  all  ambiguity  that  may  have 
existed  in  the  prior  statute :  Laws,  1903,  pp.  262-264. 

5.  Having  concluded  that  a  petition  was  necessary  to  in- 
voke the  power  of  the  county  court  to  vacate  the  road,  the 
remaining  question  is  whether  the  petition  in  the  case  at 
bar  and  the  notice  given  by  advertisement  in  pursuance 
thereof  were  sufficient  to  invest  the  county  court  with  juris- 
diction of  the  subject-matter  and  of  the  persons  concerned 
therein.  As  a  preliminary  matter,  however,  it  must  first 
be  determined  whether  or  not  plaintiff's  petition  states 
facts  sufficient  to  authorize  the  review  of  the  decision  of 
the  county  court  for  errors  therein.  The  statute  provides 
that  a  writ  of  review  shall  be  allowed  upon  the  petition  of 
the  plaintiff  describing  with  convenient  certainty  the  de- 
cision or  determination  of  the  inferior  court,  officer,  or  tri- 
bunal, and  setting  forth  the  errors  alleged  to  have  been 
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committed  therein :  B.  &  C.  Comp.  §  596.  A  petition  for 
a  writ  of  review  must  state  the  facts  constituting  the  alleged 
erroneous  exercise  of  judicial  functions  or  the  employment 
of  excessive  jurisdiction  with  such  certainty  of  detail  as  to 
enable  the  court,  from  an  inspection  of  the  averments,  to 
determine  whether  an  injury  or  injustice  has  been  done 
to  the  petitioner  by  the  decision  or  determination  of  which 
he  complains  :  Southern  Oregon  Co,  v.  Coos  County^  30  Or. 
250  (47  Pac.  852):  Cunningham  v.  Superior  Court,  60  Cal. 
576;  Brandon  v.  Superior  Court  (Cal.),  11  Pac.  128;  Mays 
V.  Lewis,  4  Tex.  1.  It  will  be  remembered  that  the  petition 
for  the  writ  of  review  in  the  case  at  bar  assigns  in  a  gen- 
eral way  several  errors  alleged  to  have  been  committed  by 
the  county  court  in  vacating  the  road,  but  such  assign- 
ments are  mere  conclusions  of  law,  and  insufficient  as  a 
basis  for  affirmative  relief:  Southern  Oregon  Co.  v.  Coos 
County,  30  Or.  250  (47  Pac.  852).  The  rule  here  stated 
is  not  in  conflict  with  that  announced  in  Woodruff  v. 
County  of  Douglas,  17  Or.  314  (21  Pac.  49),  or  in  Cameron 
V.  Wasco  County,  27  Or.  318  (41  Pac.  160),  which  relates 
to  the  lack  of  assignments  of  error  in  notices  of  appeal, 
though  these  cases  were  appeals  from  judgments  involv- 
ing proceedings  to  review  the  orders  of  county  courts. 
Examining  plaintiff's  petition  for  the  writ  of  review  in  the 
light  which  these  rules  afford,  it  will  be  observed  that  it 
states  that  the  county  road  described  in  the  notice  posted 
on  the  county  courthouse  and  elsewhere  was  not  the  same 
road  specified  in  the  petition  for  the  vacation.  This,  in 
our  opinion,  is  sufficient  averment  of  a  material  fact  from 
which  the  legal  conclusion  is  deduced  that  the  countj' 
court  erred  in  not  dismissing  the  proceedings  to  vacate 
the  road  for  want  of  jurisdiction,  as  stated  in  the  fifth  as- 
signment of  error.  The  petition  for  the  writ  of  review  is 
sufficient  to  challenge  the  jurisdiction  of  the  county  court 
in  the  particular  specified. 
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6.  It  now  becomes  necessary  to  examine  the  certified 
copy  of  the  proceedings  annexed  to  the  writ.  The  original 
petition  presented  to  the  county  court  shows  that  the  place 
of  termination  of  the  road  sought  to  be  vacated  is  either 
in  township  1,  2,  or  7  south,  while  the  original  notice 
states  such  place  to  be  either  in  township  1  or  7  south. 
The  report  of  the  surveyor  appointed  to  survey  the  road 
proposed  to  be  vacated  shows  that  the  point  of  beginning 
is  8  chains  west  of  the  southeast  corner  of  section  2  in 
township  1  south  of  range  38  east  of  the  Willamette  Me- 
ridian, thence  running  in  a  northwesterly  direction,  stating 
course  and  distance,  and  terminating  at  a  point  in  the 
center  of  the  county  road  12.54  chains  south  of  the  quar- 
ter post  on  the  north  side  of  said  section.  A.  J.  Colt,  one 
of  the  petitioners  for  the  vacation  of  the  road,  on  May  10, 
1901,  gave  an  undertaking  stipulating  to  pay  the  costs  of 
the  view  of  the  proposed  vacation  in  case  the  prayer  of 
the  petitioners  should  not  be  granted,  in  which  the  termi- 
nation of  said  road  is  stated  to  be  in  township  2  south,  and 
the  county  court,  in  its  order  of  June  5th  of  that  year,  ap- 
pointing viewers,  recites  that  the  place  of  termination  of 
the  road  is  in  said  township.  Whether  the  place  of  ter- 
mination in  the  original  notice  was  intended  to  be  in  town- 
ship 1  or  7  south,  it  is  certain,  from  an  inspection  thereof, 
that  it  is  not  located  in  township  2  south,  as  stated  by  Colt 
in  his  undertaking,  and  by  the  county  court  in  its  order. 
If  a  petitioner,  who  was  interested  in  securing  a  vacation 
of  the  road  was  unable  correctly  to  read  the  description  of 
the  place  of  termination  of  the  proposed  vacation,  and  the 
county  court,  which  must  have  examined  the  petition,  was 
not  more  successful  in  deciphering  the  manuscript,  we 
think  it  safe  to  say  that  the  other  parties  concerned  in  the 
matter  could  hardly  have  interpreted  the  writing,  from  an 
inspection  thereof,  any  better.  There  being  a  variance 
between  the  petition  and  the  notice  in  the  respect  men- 
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tioned,  and  the  statute  having  required  that  notice  should 
be  given,  etc.,  notifying  all  persons  concerned  that  an  ap- 
plication would  be  made  to  the  county  court  at  their  next 
session  for  "vacating  such  road"  (B.  &  C.  Comp.  §  4783), 
meaning  the  road  specified  in  the  petition,  no  sufficient 
notice  of  the  petition  was  given,  and  hence  the  county 
court  was  without  jurisdiction  to  make  the  order  com- 
plained of :  Grady  v.  Dundon,  30  Or.  333  (47  Pac.  915). 
It  follows  that  the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded,  with  directions  to  set  aside  the 
proceedings  of  the  county  court  in  the  matter  of  vacating 
said  road.  Reversed. 

Decided  15  June,  190B. 

STUBGIS  V.  BAKEB. 

[72  Pac.  744.1 

Indefinite  Complaint— Effect  of  Answer. 

1.  Vague  and  indefinite  complalntA  are  sometimes  sufficient  after  answer, 
though  subject  to  a  motion  to  make  more  certain.  This  is  such  a  case:  A  widow 
brought  an  action  to  recover  on  a  note  found  among  her  husband's  private  papers, 
but  on  its  face  payable  to  another,  alleging  that  the  original  payee  had  trans- 
ferred the  note,  and  that  she  was  then  the  owner  and  holder  thereof.  The  maker 
answered  by  denying  any  knowledge  as  to  her  ownership  and  as  to  whether  the 
note  had  been  indorsed  or  transferred  to  her  by  the  original  payee.  Held,  that, 
while  the  complaint  was  uncertain  and  vague,  it  was  sufllclent,  after  answer,  to 
admit  proof  of  the  source  and  chain  of  plaintiflTs  title. 

Notes— CON8TBUCTION  of  StipuijAtion. 

2.  An  admission  that  a  negotiable  instrument  was  indorsed  by  the  payee 
thereof  to  a  person  other  than  plain tlflTis  not  an  admission  that  the  instrument 
was  Indorsed  to  plalntifTs  predecessor  in  title,  the  names  not  being  the  same. 

Pleading— Real  Party  in  Interest. 

3.  The  defense  that  a  suit  is  not  brought  by  the  real  party  in  interest  is  proper 
only  where  it  appears  that  defendant  is  cut  ofl^  from  a  Just  oOiaet  or  counterclaim 
against  plaintiff's  demand,  and  that  a  Judgment  in  favor  of  plaintiff  will  notfkiUy 
protect  defendant  when  discharged. 

Collection  or  Sale  of  Note— Intent  of  Parties. 

4.  Where  a  note  is  sent  to  an  agent  for  collection,  and  after  maturity  is  paid 
by  the  agent,  who  was  not  liable  thereon,  the  transaction  will  be  treated,  not  as 
a  payment,  but  as  a  purchase  by  the  agent,  if  he  intended  it  as  such. 

From  Umatilla :   W.  R.  Ellis,  Judge. 

This  is  an  action  on  a  promissory  note,  by  Lina  H.  Stur- 
gis against  William  Baker,  and  is  heard  on  plaintiff's  ap- 
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peal  from  the  judgment  at  the  second  trial.  The  complaint 
states,  in  substance,  that  on  the  eighth  day  of  December, 
1893,  the  defendant,  for  value,  executed  and  delivered  to 
the  Pendleton  Mercantile  Company  his  certain  promissory 
note  for  the  sum  of  $139,  payable  in  six  months  from  the 
date  thereof,  with  interest  at  ten  per  cent  per  annum  ; 
"that  thereafter  the  Pendleton  Mercantile  Company  in- 
dorsed and  transferred  the  said  promissory  note,  and  this 
plaintiff  is  now  the  owner  and  holder  thereof";  that  no 
part  of  said  note  has  been  paid,  and  there  is  now  due  and 
owing,  etc.  The  answer  admits  the  execution,  but  denies 
that  said  Pendleton  Mercantile  Company  thereafter  or  at 
any  time  "indorsed  or  transferred  said  note  to  plaintiff,  or 
that  she  is  now  the  owner  or  holder  thereof,"  and  all  sub- 
sequent allegations  of  the  complaint,  and  sets  up  payment 
in  full  by  defendant  to  S.  P.  Sturgis,  who  claimed  to  have 
the  note  in  his  possession.  When  the  cause  came  to  trial, 
defendant's  counsel  admitted  that  the  note  was  indorsed 
by  the  Mercantile  Company  to  Akin,  Selling  &  Co.,  and 
to  further  sustain  her  cause  plaintiff  offered  testimony 
tending  to  show  that  it  was  found  among  the  private  papers 
of  S.  P.  Sturgis,  who  died  in  1896,  and  with  his  other  assets 
passed  into  her  possession  as  his  widow  and  sole  legatee, 
and  that  it  has  remained  in  her  possession  ever  since ; 
that  on  the  thirteenth  of  December,  1894,  Sturgis  was  the 
cashier  of  the  First  National  Bank  of  Pendleton,  and  was 
also  loaning  money  on  his  own  account,  discounting  notes 
and  doing  a  general  money  loaning  and  brokerage  busi- 
ness ;  that  on  December  12  the  said  note  was  forwarded 
by  Akin,  Selling  &  Co.  from  Portland  to  the  First  National 
Bank  of  Pendleton  for  collection,  with  the  request  to  send 
a  check  for  the  same;  that,  on  the  thirteenth,  Sturgis, as 
cashier,  remitted  to  the  company  1153.20  by  Portland 
draft,  and  that  such  draft  was  purchased  by  Sturgis  with 
his  private  funds ;   that  on  the  left-hand  corner  of  the 


238  Sturgis  v.  Baker.  [43  Or. 

note,  near  the  bottom,  was  written  in  Sturgis'  handwriting 
the  figures  **386"  after  the  notation  **No.,"  and  on  the  top 
margin  the  words  and  figures  -'Pd.  13th  Dec.  1894, 153.20," 
and  some  explanation  was  attempted  to  be  made  of  the 
supposed  meaning  of  these  indorsements,  in  connection 
with  the  introduction  of  some  private  books  and  records 
of  Mr.  Sturgis,  namely,  that  the  figures  "386"  referred  to 
his  private  bills  receivable  number,  and  the  other  mem- 
orandum indicated  that  he  (Sturgis)  paid,  on  December 
13,  1894,  $153.20  for  the  note. 

To  further  substantiate  her  cause  plaintiff  called  C.  B. 
Wade,  who  testified,  in  substance,  that  he  was  assistant 
cashier  of  the  First  National  Bank  of  Pendleton  on  Decem- 
ber 13,  1894;  that  Sturgis  occasionally  bought  notes  and 
scrip  for  himself ;  that  it  was  the  custom  of  Sturgis  to  put 
the  canceled  stamp  on  all  notes  paid  at  the  bank,  whether 
belonging  thereto  or  any  one  else;  that  he  never  knew 
him,  as  cashier  of  the  bank,  to  mark  a  note  paid,  similar 
to  the  mark  on  the  top  of  this  note ;  that  on  his  own  notes 
he  made  memoranda  on  the  margin  for  his  own  benefit  in 
making  up  his  books,  which  indicated  that  he  had  bought 
a  note  on  a  certain  day  or  had  remitted  for  one  at  such 
time,  or  some  transaction  of  that  kind ;  that  he  probably 
put  the  memoranda  there  to  enable  him  to  enter  the  proper 
date  in  his  books,  and  that  when  he  signed  the  name 
"S.  P.  Sturgis,  Cashier,"  it  was  usually  on  account  of  the 
bank  business.  On  cross-examination  witness  testified, 
over  objection,  that  as  assistant  cashier  he  had  nothing  to 
do  with  the  note ;  that  he  did  not  know  of  any  authority 
to  sell  it,  but  that  it  was  there,  and  Akin,  Selling  &  Co. 
accepted  payment  on  it,  and  that  the  bank  never  pur- 
chased it ;  that  Sturgis  did  not  usually  use  the  blank  forms 
pf  the  bank  in  making  remittances  on  account  of  his  per- 
sonal business  unless  it  was  transacted  through  the  bank; 
that,  if  notes  came  into  the  bank  to  sell,  he  had  just  as 
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much  right  to  sell  to  himself  as  to  any  one  else;  and,  on 
redirect,  that  he  did  not  know  whether  the  bank  purchased 
the  note  or  not,  or  whether  Sturgis  purchased  it  of  the 
bank ;  following  which,  defendant  was  permitted,  over 
objection,  to  introduce  evidence  tending  to  show  that 
Akin,  Selling  &  Co.  did  not  sell  the  note  to  either  the  First 
National  Bank  of  Pendleton  or  Sturgis,  and  defendant  tes- 
tified in  his  own  behalf  that  he  paid  the  note  to  Sturgis. 
After  being  instructed,  the  jury  returned  a  verdict  in  favor 
of  the  defendant,  and,  judgment  being  rendered  thereon 
accordingly,  the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Carter 
&  Raley,  with  an  oral  argument  by  Mr,  James  H,  Raley, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  G.  Hailey. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

1.  The  first  assignment  of  error  is  based  upon  the  ad- 
mission, over  objection,  of  the  testimony  of  Mr.  Wade  on 
cross-examination,  and  that  of  defendant's  witnesses,  tend- 
ing to  show  that  Akin,  Selling  &  Co.  did  not  sell  the  note 
to  either  the  bank  or  Sturgis.  It  is  insisted  that  this  tes- 
timony tended  to  show  that  plaintiff  was  not  the  owner  or 
holder  of  the  note  in  question,  but  that  some  other  person 
was,  or — what  counsel  argues  is  the  same  thing  —  that 
she  was  not  the  real  party  in  interest,  and  that  it  was  in- 
competent because  no  such  defense  had  been  pleaded. 
The  argument  for  plaintiff  is  that  she  alleged  that  the  note 
was  indorsed  to  her  by  the  original  payee,  which  was  de- 
nied, but  that  at  the  opening  of  the  case  defendant's  coun- 
sel admitted  that  it  was  indorsed  by  the  original  payee  to 
Akin,  Selling  &  Co.;  that  this  disposed  of  the  real  issue 
upon  the  pleadings  as  to  the  ownership,  and  that  the  alle- 
gation that  plaintiff  is  now  the  owner  and  holder  is  but  a 
conclusion  of  law,  and  not  the  allegation  of  a  material  fact, 
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the  denial  of  which  put  in  issue  the  real  ownership,  so 
that  defendant  was  not  entitled  under  the  pleadings,  after 
the  admission  as  to  the  indorsement,  to  adduce  evidence 
for  the  purpose  of  showing  that  plaintiff  was  not  the 
owner.  The  complaint  in  this  particular  is  a  little  vague, 
and  the  denials  are  not  entirely  responsive.  The  allega- 
tions are  **  that  thereafter  the  Pendleton  Mercantile  Com- 
pany indorsed  and  transferred  said  promissory  note,  and 
this  plaintiff  is  now  the  owner  and  holder  thereof."  The 
denial  is  of  any  knowledge  or  information  as  to  whether 
or  not  **  thereafter,  at  any  time,  said  Pendleton  Mercantile 
Company  indorsed  or  transferred  said  note  to  plaintiff,  or 
that  she  is  now  the  owner  or  holder  thereof."  The  alle- 
gation is  not,  as  seems  to  have  been  supposed  by  the  an- 
swer, that  the  mercantile  company  indorsed  the  note  to 
plaintiff,  but  simply  that  it  indorsed  and  transferred  it. 
Then  follows  the  averment  that  the  plaintiff  is  the  owner 
and  holder  thereof.  The  complaint  might  have  been  made 
more  definite  and  certain  in  this  regard,  but  it  was  not, 
and  after  answer  it  was  sufficient  to  let  in  proof  showing 
the  source  of  plaintiff's  acquisition  and  the  manner  in 
which  Mr.  Sturgis,  her  predecessor,  obtained  title  from 
Akin,  SeHing  &  Co.  She  was  at  liberty  to  prove,  either 
that  she  purchased  from  Akin,  Selling  &  Co.  directly,  or 
through  the  First  National  Bank  of  Pendleton,  and  her 
evidence  had  some  tendency  to  establish  either  of  these 
conditions. 

2.  The  admission  that  the  note  was  indorsed  by  the  orig- 
inal payee  to  Akin,  Selling  &  Co.  was  not  intended  to  be 
an  admission  that  such  company  indorsed  it  to  plaintiff's 
predecessor,  because,  if  such  had  been  the  purpose,  the 
incident  would  have  ended  the  case,  as  plaintiff's  owner- 
ship would  have  thus  been  established,  and  that  is  realh' 
the  only  issue  in  the  case,  aside  from  the  one  of  payment. 
There  was  an  issue,  therefore,  as  to  how  plaintiff  acquired 
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title  to  the  note,  and  she  was  not  precluded  to  establish 
the  manner  of  her  acquirement  thereof  by  the  admission 
that  it  was  indorsed  and  transferred  by  the  original  payee 
to  Akin,  Selling  &  Co.  That  issue  remained  to  be  estab- 
lished. Was  it  transferred  by  Akin,  Selling  &  Co.  to  plain- 
tiff *s  predecessor?  In  this  plaintiff  had  the  burden  of 
proof.  Now,  any  testimony  tending  to  show  that  the  note 
was  not  transferred  to  the  plaintiff  in  such  manner  as  to 
clothe  her  with  the  legal  or  equitable  title  would  be  ger- 
mane to  the  issue,  and  would  tend  to  defeat  her  title,  con- 
sequently her  right  to  maintain  the  action.  It  is  sufficient 
to  say  of  Mr.  Wade's  testimony,  of  which  complaint  is 
made,  that  it  was  the  result  of  an  entirely  proper  cross- 
examination.  The  testimony  of  defendant's  witnesses 
tending  to  show  that  Akin,  Selling  &  Co.  did  not  sell  the 
note  was  a  direct  contradiction  of  plaintiff's  purchase  from 
that  company,  either  directly  or  indirectly;  hence  it  was 
both  competent  and  relevant  to  dispute  her  title,  so  that 
the  court  was  not  in  error  in  permitting  the  same  to  go 
to  the  jury. 

3.  The  statute  requiring  that  every  action  shall  be  pros- 
ecuted in  the  name  of  the  real  party  in  interest  (B.  &  C. 
Comp.  §  27)  was  enacted  for  the  benefit  of  a  party  defend- 
ant, to  protect  him  from  being  again  harassed  for  the 
same  cause.  But  if  not  cut  off  from  any  just  offset  or 
counterclaim  against  the  demand,  and  a  judgment  in  be- 
half of  the  party  suing  will  fully  protect  him  when  dis- 
charged, then  is  his  concern  at  an  end.  This  is  the  test 
as  to  whether  such  a  defense  is  properly  interposed  (Gisel- 
man  v.  Starr,  106  Cal.  651,  40  Pac.  8),  and,  while  the  de- 
fense in  general  bars  the  action  (Pomeroy,  Code  Rem., 
3  ed.,  §  128),  it  is  special  in  its  nature,  and,  notwith- 
standing its  interposition,  anything  that  tends  to  defeat 
plaintiff's  title  can  be  shown  under  the  general  issue,  ex- 

iS  Or.— 16, 
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cept  iu  cases  where  fraud  is  relied  upon  for  that  purpose. 
4.  The  theory  of  counsel  for  plaintiff  throughout  the 
trial  of  the  cause  was  that  plaintiff's  testator  purchased  the 
note  of  Akin,  Selling  &  Co.;  that  it  was  sent  by  them  to 
the  bank  for  collection ;  and  that,  instead  of  collecting 
from  Baker,  the  bank,  as  agent  of  Akin,  Selling  &  Co., 
disposed  of  the  note  to  Mr.  Sturgis;  hence  his  ownership. 
As  pertinent  to  this  theory  of  the  case,  the  court  charged 
th^  jury  that  the  purchase  of  the  note  means  the  making 
of  a  contract,  whereby  the  seller  agrees  to  sell,  and  the 
buyer  to  purchase,  for  a  consideration,  and  that  unless 
they  should  find  that  there  was  a  contract  or  agreement 
on  the  part  of  Akin,  Selling  &  Co.,  or  their  agent,  to  sell 
the  note  to  some  one,  their  verdict  should  be  for  the  de- 
fendant ;  and,  as  cognate  to  this,  the  court  further  charged 
that,  when  money  is  paid  on  account  of  a  note  after  its 
maturity  to  the  payee  or  his  duly  authorized  agent  by  a 
third  party  not  liable  upon  it,  the  transaction  will  be  con- 
sidered a  purchase,  if  the  party  making  the  payment  in- 
tended it  to  be  such ;  that  if,  therefore,  they  should  find 
from  the  evidence  adduced  that  Mr.  Sturgis  paid  the 
amount  of  the  note  after  maturity  to  the  First  National 
Bank  of  Pendleton,  and  that,  at  the  time,  the  bank  held 
the  note  for  collection  or  sale,  and  they  should  further 
find  that  Sturgis  intended  the  transaction  to  be  a  purchase, 
then  that  it  was  such,  and  not  a  payment.    Error  is  as- 
signed because  of  these  instructions.    The  latter  instruc- 
ion  is  a  modification  in  phraseology,  but  not  in  any  essen- 
tial degree,  of  one  asked  by  plaintiff,  so  that  she  ought 
not  to  be  found  taking  an  exception  thereto.    But,  how- 
ever that  may  be,  it  is  impossible  to  imagine  how  a  pur- 
chase could  be  made  of  a  note  without  a  seller  and  a  buyer, 
a  consideration,  and   an   agreement  to  effect  a  transfer. 
The  plaintiff  does  not  claim  title  by  gift.    It  must  then 
be  by  purchase,  and  it  can  only  be  accomplished  through 
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agreement.  This  may,  however,  be  express  or  implied. 
The  former  instruction  pertains  more  directly  to  an  ex- 
press, and  the  latter  to  an  implied,  agreement  of  the  kind, 
and,  as  applicable  to  the  case  at  bar,  we  think  the  instruc- 
tions are  correct.  In  Dodge  v.  Freedman^s  Sav.  &  T.  Co. 
93  U.  S.  379,  it  is  held  that  in  law  a  collecting  bank  is  the 
agent  of  the  holder  of  the  note,  and  that  where  the  inten- 
tion to  continue  the  existence  of  the  note,  and  not  to 
cancel  it  by  the  payment,  is  made  evident  when  the  money 
is  paid  to  the  collecting  agent,  and  the  owner  of  the  note 
receives  the  amount  due  him,  the  transaction  is  treated 
and  sustained  as  a  purchase.  These  considerations  dis- 
pose of  all  the  contentions  of  counsel,  and,  finding  no 
error,  the  judgment  is  affirmed.  Affirmed. 


Decided  22  June,  rehearlner denied  3  August,  1908. 

MOOBE  V.  HALIilDAT. 

[72Pac.80I.]  r43'^3l 

1  45    13ll 
Injunction  Against  Tbkspahs*— Necessity  of  Irreparable  Injury. 

1.  Equity  will  not  enjoin  the  continuance  of  a  trespass  on  realty  unless  the 
acts  committed  amount  to  an  Irreparable  injury  to  the  estate :  for  example,  open- 
ing an  inclosure  and  cutting  crops  and  shrubbery  growing  thereon,  and  turning 
cattle  therein,  under  a  claim  of  right  so  to  do,  is  not  a  destruction  of  the  body  of 
the  estate,  and  an  injunction  will  not  He  against  the  trespasser :  Mendenhall  v. 
JTarrisburg  Water  Oo.  27  Or.  88,  Allen  v.  Dunlap,  24  Or.  22».  and  Mvldrick  v.  Brown, 
37  Or.  185,  distinguished. 

♦  Note.— Previous  Oregon  cases  on  the  subject  of  an  injunction  against  a  tres- 
pass are  FSwing  v.  Rourke^  14  Or.  514  (where  the  trespass  had  been  completed,  and 
no  continuance  was  threatened);  Allen  v.  Dunlap,  24  Or.  229  (where  actual  waste 
had  been  committed,  and  further  injury  threatened);  Mendenhall  v.  Harriaburg 
Water  Oo.  27  Or.  88  (where  waste  was  being  committed  by  cutting  timber  and  dig- 
ging a  canal);  Bishop  v.  Baialej/^  28  Or.  119  (where  ores  were  being  extracted  trom. 
a  mine);  Muldrtck  v.  Brawn,  87  Or.  185  (where  a  carrying  away  of  ores  was  threat- 
ened); Parker  v.  Furlong,  H7  Or.  248  (where  a  single,  naked  trespass  had  already 
been  committed,  not  Irreparable  in  character);  Union  Power  Cb.  v.  Lichty,  42  Or. 
563  (where  defendant  had  threatened  to  build  up  a  dam  and  suddenly  release  large 
volumes  of  water  on  plaintiff's  land  further  down  stream).  These  are  all  cases 
where  a  distinct  trespass  was  being  committed,  or  was  threatened,  by  some  person 
out  of  possession  on  property  of  which  plaintiff  had  possession.  In  this  connec- 
tion two  Oregon  cases  may  be  clt'ed  holding  that  equity  will  not  enjoin  a  trespass 
by  one  claiming  merely  the  right  to  pass  through  an  Inclosure  where  he  claims 
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Injunction  Against  Trespass  —  I nsolvjency  of  TRESPA8SER.t 

2.  The  mere  insolvency  of  a  trespasser  does  not  warrant  an  Injunction  against 
his  trespassing. 

Pleading  — Failure  to  State  Cause  of  Action  —  Demurrer. 

3.  Under  B.  &  C.  Comp.  g  72,  providing  that,  If  no  objection  be  taken  by  de- 
murrer or  answer,  defendant  shall  be  deemed  to  have  waived  the  same,  excepting 
the  objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  a  failure  to  demur  to  a  count  of  a  complaint  on  the  ground  that  it  does 
not  state  focts  sufficient  to  constitute  acause  of  action  is  not  a  waiver  of  the  objec- 
tion. 

Pleading— Statement  of  Separate  Causes  of  Action. 

4.  The  material  matter  of  each  separate  cause  of  suit  or  action  stated  in  a  plcad- 
Ing  must  be  complete  within  itself. 

Injunction  — Incomplete  Title  to  Public  Land— Possession. 

5.  A  qualified  settler  on  public  land,  who  is  in  possession  but  whose  title  is  yet 
uncompleted,  cannot  maintain  a  suit  to  quiet  title  thereto:  KitcherHde  v.  Myers, 
10  Or.  21 ;  Jackson  v.  Jackson,  17  Or.  110;  Paeiflc  Livestock  Oo.  v.  Gentry,  38  Or.  276, 
distinguished. 

From  Malheur :  Morton  D.  Clifford,  Judge. 

Suit  by  I.  H.  Moore  against  T.  W.  Halliday,  adminis- 
trator.   From  a  decree  for  defendant,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Will- 
iam Miller  and  John  L.  Rand^  with  an  oral  argument  by 
Mr.  Rand. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Will  R.  King. 

Mr.  Chibf  Justice  Moore  delivered  the  opinion. 

there  is  a  county  road,  for  in  such  cases  the  injured  party  has  an  adequate  remedy 
at  law :  Smith  v.  Oardner,  12  Or.  221 ;  Tomasini  v.  Taylor,  42  Or.  576. 

There  is  another  class  of  cases  in  which  defendants  in  possession  were  destroy- 
ing the  substance  of  the  estates,  without  author!  ty,  and  were  enjoined.  Such  cases 
are  Sheridan  v.  McMullen,  12  Or.  ISO  (where  a  tenant  was  destroying  a  grove  of 
specially  reserved  and  peculiarly  valuable  trees);  and  JSlliott  v.  Bloyd,40  Ot.SUR 
(where  a  tenant  was  acting  in  collusion  with  another  to  remove  a  prohibited  class; 
of  trees  ftx)m  the  leased  premises). 

A  somewhat  similar  line  of  cases  holds  that  where  qualified  settlers  on  public 
land,  the  title  to  which  is  still  in  the  government,  have  been  forcibly  interfbred. 
with  b}'  mere  trespassers,  injunctions  may  issue  to  protect  the  possession  of  the 
settler.  Such  cases  are  Kitcherside  v.  Myers,  10  Or.  21 ;  Mwiny  v.  Bourke,  14  Or.  514 
(arsniendo);  Jackson  v.  Jackson,  17  Or.  110 ;  Hindman  v.  Rizor  {arffuendo),  21  Or.  at 
pp.  116, 117;  Alien  v.  Dunlap,  24  Or.  229 ;  Bishop  v.  Baisley,  28  Or.  119 ;  MuldriekY. 
Brotvn,  87  Or.  186;  Browning  v.  Lewis,  38  Or.  11.— Reporter. 

fNoTE.— To  the  same  point  see  Parker  v.  Furlong,  37  Or.  248.—  Reporter. 
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This  is  a  suit  to  quiet  the  title  to  certain  real  property, 
and  to  enjoin  a  threatened  continuance  of  trespasses 
thereon.  It  is  alleged  in  the  complaint,  in  substance,  that 
on  July  5, 1902,  plaintiff,  having  made  a  homestead  entry 
upon  one  hundred  and  sixty  acres  of  land  (particularly 
describing  it)  in  Malheur  County,  Oregon,  thereafter,  and 
prior  to  September  26,  1902,  when  this  suit  was  begun, 
established  his  residence  thereon,  entered  into  full  posses- 
sion, and  is  now  the  owner  in  fee  thereof,  subject  to  the  par- 
amount title  of  the  United  States ;  that  defendant,  as  the 
administrator  of  the  estate  of  J.  H.  Chandler,  deceased, 
unlawfully  claims  an  interest  therein,  asserting  that  such 
estate  is  the  owner  in  fee  of  said  premises,  but  that  defend- 
ant has  no  right  thereto,  nor  any  title  or  interest  therein, 
nor  is  he  in  the  actual  possession  thereof.  For  a  second 
cause  of  suit,  plaintiff,  after  alleging  that  he  made  a  home- 
stead filing  upon  said  land,  and  is  in  the  sole  possession 
thereof,  as  hereinbefore  stated,  avers  that,  without  his  con- 
sent, defendant, at  divers  times,  too  numerous  to  mention, 
opened  the  inclosure  surrounding  said  premises,  cut  and 
removed  hay  and  grain  therefrom,  turned  cattle  and  horses 
thereon,  and,  claiming  the  right  at  all  times  so  to  do, 
threatens  to  continue  such  acts,  against  plaintiff's  protest; 
that  his  conduct  in  this  respect  has  caused,  and,  unless 
restrained,  will  result  in,  the  destruction  of  the  crops  and 
shrubbery,  to  the  irreparable  injury  and  damage  of  said 
land ;  that  defendant  is  impecunious  and  unable  to  re- 
spond in  damages ;  and  that  plaintiff  has  no  plain, speedy, 
or  adequate  remedy  at  law.  A  demurrer  to  the  complaint, 
interposed  on  the  ground  that  the  two  causes  of  suit  were 
improperly  joined,  and  that  the  second  cause  did  not  state 
facts  sufficient  to  warrant  injunctive  relief,  having  been 
sustained,  and  plaintiff  declining  to  amend  or  further 
plead,  the  suit  was  dismissed,  and  he  appeals. 

It  is  contended  by  plaintiff's  counsel  that  the  causes  of 
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suit  set  forth  in  the  complaint  arose  out  of  the  same  trans- 
action, and  were  therefore  properly  joined,  and  that  if  the 
second  cause  failed  to  state  facts  sufficient  to  entitle  their 
client  to  the  relief  prayed  for,  and  was  for  that  reason  de- 
murrable, only  one  cause  was  stated,  and,  this  being  so, 
the  court  erred  in  dismissing  the  suit. 

(Considering  the  second  cause  of  suit,  the  question  to  be 
determined  is  whether  a  court  of  equity  should  enjoin  a 
threatened  commission  of  the  acts  complained  of,  upon  the 
facts  stated.  The  jurisdiction  of  a  court  of  equity  to  re- 
strain trespasses  on  real  property  is  undoubtedly  an  out- 
growth of  its  interference  to  prevent  waste.  At  common 
law,  waste,  when  threatened  by  a  tenant  in  dower,  or  by 
the  curtesy,  or  guardian  in  chivalry,  was  prevented  by  a 
writ  of  prohibition  issued  by  a  court  of  chancery,  which, 
if  unavailing,  was  followed  by  an  original  writ,  emanating 
from  the  same  source,  and  made  returnable,  usually,  in  the 
court  of  common  pleas.  Upon  the  appearance  of  the  de- 
fendant, and  after  issue  joined,  he  was  tried,  and,  if  found 
guilty,  the  plaintiff  recovered  single  damages  for  the  waste 
committed.  Though  the  writ  of  prohibition  at  common 
law  was  limited  to  the  class  of  tenants  mentioned,  it  was 
afterwards  extended  to  other  persons  by  statute,  in  speak- 
ing of  which,  Lord  Chief  Justice  Eyre,  in  Jefferson  v. 
Bishop  of  Durham,  1  Bos.  &  Pul.  105,  says:  "That  which 
these  statutes  gave  by  way  of  remedy  was  not  so  properly 
the  introduction  of  a  new  law,  as  the  extension  of  an  old 
one  to  a  new  description  of  persons.  The  course  of  pro- 
ceeding remained  the  same  as  before  these  statutes  were 
made.  The  first  act  which  introduced  anything  substan- 
tially new  was  that  which  gave  a  writ  of  waste  or  estrepe- 
ment  pending  the  suit.  It  follows,  of  course,  that  this  was 
a  judicial  writ,  and  was  to  issue  out  of  the  courts  of  com- 
mon law;  but,  except  for  the  purpose  of  staying  proceed- 
ings pending  a  suit,  there  is  no  intimation  in  any  of  our 
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text  writers  that  any  prohibition  could  issue  from  those 
courts."  The  method  thus  adopted  to  prevent  the  spoil 
or  destruction  of  lands,  houses,  gardens,  trees,  or  other 
corporeal  hereditaments,  by  the  tenant  thereof,  to  tlie  pre- 
judice of  the  heir,  or  of  him  in  reversion  or  remainder 
(2  Bl.  Com.  281),  proving  cumbersome,  equity  intervened, 
and  by  injunction  prevented  the  commission  of  waste ; 
the  jurisdiction  being  founded  upon  the  necessity  of  pre- 
venting irremediable  injury,  and  allowable  only  in  cases 
where  a  privity  of  title  existed  between  the  parties:  1  High, 
Inj.  (3  ed.)  §  697;  Bolster  v.  Catterlin,  10  Ind.  117;  Wig- 
gins V.  Williams,  36  Fla.  637  ( 18  South.  859, 30  L.  R.  A.  754). 
The  commission  of  waste  having  been  so  successfully 
thwarted  in  these  cases  bv  the  intervention  of  a  court  of 
equity,  its  jurisdiction  was  soon  thereafter  invoked  to  pre- 
vent injuries  to  real  property  by  persons  having  no  priv- 
ity of  title;  the  tort  being  denominated  a  ^* trespass": 
Mitcfiell  V.  Dors,  6  Ves.  Jr.  147.  The  relief  by  injunction 
in  such  cases  has  been  sparingly  granted,  and,  when  be- 
stowed, is  based  upon  the  theory  of  irreparable  injury,  re- 
sulting from  the  peculiar  character  of  the  property  affected 
thereby,  from  the  frequency  of  the  acts  complained  of, 
amounting  to  a  continuing  trespass,  or  from  the  insol- 
vency of  the  tort  feasor,  so  that  an  action  at  law  for  the 
recovery  of  damages  would  be  inadequate,  thereby  justify- 
ing a  resort  to  a  court  of  equity  :  2  Story,  Eq.  Jur.  (13  ed.) 
.§  928;  Smith  v.  Gardner,  12  Or.  221  (6  Pac.  771,  53  Am. 
Rep.  342);  Mendenhall  v.  Harrisburg  Water  Co.  27  Or.  38 
(39  Pac.  399);  Garrett  v.  Bishop,  27  Or.  349  (41  Pac.  10); 
City  of  Council  Bluffs  v.  Stewart,  51  Iowa,  385  (1 N.  \V.  628); 
Roebling  v.  First  Nat,  Bank  (/>.  C),  30  Fed.  744 ;  Carney  v. 
HadUy,  32  Fla.  344  (14  South.  4,  22  L.  R.  A.  233,  37  Am. 
St.  Rep.  101). 

1.  An  injunction  has  been  issued  in  this  state  to  pre- 
vent the  cutting  of  timber  (Kitcherside  v.  Myers,  10  Or. 
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21 ;  Mendenhall  v.  Harriaburg  Water  Co.  27  Or.  38,  39  Pac. 
399),  and  the  removal  of  ore  (Allen  v.  Dunlapy  24  Or.  229, 
33  Pac.  675;  Bishop  v.  Baisley,  28  Or.   119,41   Pac.  936; 
Muldrick  v.  Brown,  37  Or.  185,  61  Pac.  428),  but  in  each 
instance  the  right  to  the  relief  granted  was  based  upon 
the  destruction  of  the  estate.    In  Allen  v.  Dunlap^  24  Or. 
229  (33  Pac.  675),  Mr.  Chief  Justice  Lord,  in  speaking  of 
equitable  interference  to  prevent  the  commission  of  tres- 
pass to  real  property,  says :  **The  general  rule  that  a  court 
of  equity  will  refuse  to  take  jurisdiction  and  award  even 
a  temporary  injunction  in  cases  of  mere  trespass  is  con- 
ceded ;  but  there  is  an  established  exception  in  cases  of 
mines,  timber  and  the  like,  in  which  an  injunction  will 
be  granted  to  restrain  the  commission  of  acts  by  which 
the  substance  of  an  estate  is  injured,  destroyed,  or  carried 
away.    In  such  case,  the  injury  being  irreparable,  or  dif- 
ficult of  ascertainment  in  damages,  the  remedy  at  law  is 
inadequate.*'    It  is  difficult  to  understand  how  the  opening 
of  plaintiff's  inclosure,  cutting  and  removing  hay  and 
grain  therefrom,  or  turning  cattle  and  horses  therein,  can 
ever  amount  to  a  destruction  of  the  substance  of  the  estate. 
The  opening  of  the  inclosure  may  have  been  accomplished 
by  a  mere  removal  of  bars  or  the  unfastening  of  a  gate, 
that  would  not  amount  to  a  permanent  injury  to  the  fence, 
conceding  that  to  be  a  part  of  the  realty.    The  hay  and 
grain  grown  upon  the  premises  are  crops,  the  removal  of 
which  does  not  constitute  such  an   injury  as  cannot  be 
adequately  compensated  in  damages;  nor  can  the  cutting 
of  these  annual  products  seriously  affect  the  land,  for,  if 
they  were  not  severed,  they  would  inevitably  decay  dur- 
ing the  winter,  and,  though  their  destruction  by  the  ele- 
ments might  enrich  the  soil,  by  giving  back  to  it  some  of 
the  ingredients  extracted  by  their  growth,  resulting  in  a 
potential  benefit,  the  cutting  of  such  crops  cannot  be  a 
very  serious   injury  to  the  land.    In   the  absence  of  an 
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averment  in  the  complaint  that  the  animals  turned  upon 
the  premises  destroyed  its  substance  by  so  trampling  the 
soil  as  to  damage  it  irremediably,  it  must  be  inferred  that 
the  only  injury  sustained  was  the  eating  of  the  grass, 
which,  like  the  removal  of  the  hay  and  grain,  is  not  irre- 
parable. It  will  be  remembered  that  the  complaint  states 
that,  unless  defendant  is  enjoined  from  executing  his 
threat  to  continue  the  acts  complained  of,  the  shrubbery 
on  the  land  will  be  destroyed.  There  is  no  allegation  in 
the  complaint  that  any  shrubbery  is  growing  on  the  pre- 
mises, unless  the  legal  conclusion  to  that  effect  may  be  con- 
sidered as  such  ;  but  since  the  character  of  the  shrubbery 
is  not  specified,  and  may  consist  of  sage  brush,  its  destruc- 
tion does  not  necessarily  imply  an  irreparable  injury  to 
the  estate,  thus  showing  that  the  acts  complained  of  con- 
stitute only  mere  trespasses. 

2.  The  only  averment,  therefore,  that  tends  in  any  man- 
ner to  authorize  the  intervention  of  a  court  of  equity  to  re- 
strain the  threatened  commission  of  trespasses  that  would 
not  be  attended  with  irreparable  injury  is  the  alleged  insol- 
vency of  the  defendant,  and  it*  remains  to  be  seen  whether 
this  is  sufficient  for  that  purpose.  In  Centreville  &A.  Turn- 
pike Co,  V.  Barnett,  2  Ind.  530,  the  acts  complained  of  were 
mere  trespasses,  not  constituting  irreparable  injury,  and 
the  only  averment  upon  which  equitable  interference  could 
be  based  was  the  alleged  insolvency  of  the  defendant ;  and 
it  was  held  that  this  was  insufficient,  the  court  saying: 
"The  fact  that  a  trespasser  is  insolvent  will  not  give  chan- 
cery jurisdiction  to  enjoin  his  acts,  where  the  other  circum- 
stances of  the  case  preclude  it/'  In  Mechanics*  Foundry 
V.  Ryall,  75  Cal.  BOl  (17  Pac.  703),  a  suit  having  been  in- 
stituted to  restrain  the  threatened  continuance  of  certain 
acts  that  did  not  result  in  irreparable  injury,  it  was  held 
that,  under  the  circumstances,  an  allegation  of  the  defend- 
ant's insolvency  did  not  warrant  an  exercise  of  injunctive 
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relief,  the  court  saying :  "Nor  will  equity  interpose  to  re- 
strain a  trespasser  simply  because  he  is  a  trespasser  and 
is  insolvent.  Other  facts  and  circumstances  must  be  shown 
before  the  extraordinary  remedy  of  injunction  can  be  in- 
voked." In  the  case  at  bar,  no  other  facts  having  been  al- 
leged, and  as  in  cases  of  this  character  an  injunction  is 
sparingly  granted  {Smith  v.  Gardner,  12  Or.  211,  53  Am. 
Rep.  342,  6  Pac.  771),  we  think  the  second  cause  of  suit 
set  up  in  the  complaint  does  not  state  facts  sufficient  to 
warrant  the  exercise  of  equitable  interference,  and  for  this 
reason  no  error  was  committed  by  the  court  below  in  sus- 
taining the  demurrer  thereto  interposed  on  that  ground. 

3.  The  first  cause  of  suit  was  not  challenged  by  the  de- 
murrer, except  for  misjoinder;  but,  if  this  part  of  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  the  failure  in  that  respect  is  not  waived,  and 
the  want  of  necessary  averment  may  be  insisted  upon  in 
this  court  to  defeat  plaintiff's  right:  B.  &  C.  Comp.  §  72 ; 
Evarts  v.  Steger,  5  Or.  147. 

4.  It  will  be  remembered  that  the  complaint  states  that 
on  July  5,  1902,  plaintiff,  having  made  a  homestead  entry 
upon  the  land  in  question,  thereafter,  and  prior  to  Sep- 
tember 26, 1902,  established  his  residence  thereon,  entered 
into  full  possession,  and,  subject  to  the  paramount  title  of 
the  United  States,  is  the  owner  in  fee  thereof ;  that  defend- 
ant unlawfully  claims  an  interest  therein,  but  that  he  has 
no  such  right,  title,  or  interest,  nor  is  he  in  the  actual  pos- 
session thereof.  The  plaintiff  not  having  made  his  home- 
stead entry  upon  the  land  until  July  5,  1902,  could  not 
have  commuted  his  filing  or  made  final  proof  in  support 
of  his  entry  September  26th  of  that  year;  and  hence  he 
was  not  the  owner  in  fee  of  the  land,  as  alleged,  but  had 
an  inchoate  right  thereto,  that  might  ripen  into  a  title,  if 
he  complied  with  the  requirements  prescribed  by  the  laws 
of  the  United  States  in  respect  to  settlement,  cultivation, 
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and  proof  thereof,  within  the  time  allowed.  The  material 
matter  of  each  separate  cause  of  suit  stated  in  a  pleading 
must  be  complete  within  itself:  5  Ency.  PI.  &  Pr.  320; 
Gardner  v.  McWilliaTn^,  42  Or.  14  (69  Pac.  915). 

5.  This  being  so,  the  plaintiff's  right  to  the  premises 
being  incomplete,  but  his  possession  undisturbed,  will  a 
court  of  equity,  when  the  title  is  in  the  United  States, 
compel  the  defendant  to  set  up  his  claim  to  the  land,  that 
it  may  be  decreed  invalid?  In  Kitcherside  v.  Myers,  10 
Or.  21,  it  was  held  that  where  a  tract  of  public  land  is  sub- 
ject to  be  taken  under  the  homestead  acts,  and  a  party  has 
taken  the  initial  steps  to  homestead  it,  he  has  a  right  to 
the  possession  thereof  for  the  purpose  of  doing  the  re- 
quired acts  to  secure  his  title,  and,  if  he  is  prevented  from 
taking  possession  by  one  without  legal  title  or  equal  equita- 
ble claim,  he  may  ask  a  court  of  equity  to  put  him  in  pos- 
session of  his  rights.  Mr.  Chief  Justice  Lord,  speaking  for 
the  court,  in  deciding  the  case,  says  :  "  In  1878  the  plain- 
tiff, after  filing  the  necessary  affidavits  and  paying  the 
requisite  fee,  received  his  certificate  therefor,  and  entered 
upon  the  tract  of  land  described  in  the  complaint  as  a 
homestead,  the  east  half  of  which  is  the  land  in  dispute, 
and  in  the  actual  possession  of  the  defendant,  and  pro- 
ceeded to  do  the  necessary  acts  of  residence  and  cultiva- 
tion in  order  to  comply  with  the  terms  of  the  homestead 
acts,  and  to  perfect  his  title  to  the  land.  But  it  is  clear 
from  the  evidence  that  the  defendant  was,  and  now  is,  in 
the  actual  possession  of  the  east  half  of  the  whole  tract 
which  the  plaintiff  has  taken  as  a  homestead,  and  that  he 
prevented  and  forcibly  resisted  the  plaintiff  from  taking 
possession  of  the  land  in  controversy,  and  was  cutting 
down  the  timber,  to  the  irreparable  injury  of  the  rights  of 
the  plaintiff  in  the  same.  It  appears,  then,  that  the  plain- 
tiff has  never  had  possession  of  the  land  in  question,  al- 
though it  is  included  in  his  entry,  and  so  stated  in  the 
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certificate  of  the  officer  of  the  land  office,  and  that  the  legal 
title  as  to  the  plaintiff  is  in  the  United  States.  So,  as  to 
both  of  these  parties  the  legal  title  to  the  land  in  contro- 
versy is  in  the  United  States,  and  whatever  right  either 
party  has  to  the  land,  not  being  legal,  must  be  equitable, 
if  anything,  and  the  question  to  be  decided  must  necessa- 
rily be,  who  has  the  superior  equity,  or  the  better  right  to 
the  possession  of  the  land?" 

In  Jackson  v.  Jackson,  17  Or.  110(19  Pac.  847),  the  plain- 
tiff  having  filed  a  preemption  declaratory  statement,  claim- 
ing certain  land  under  the  land  laws  of  the  United  States, 
was  prevented  by  the  defendant  from  taking  possession  of 
a  part  of  the  premises,  and,  in  a  suit  to  enjoin  such  inter^ 
ference,  it  was  held  that  a  court  of  equity  would  protect 
the  plaintiff's  right  of  possession  so  long  as  his  entry  re- 
mained uncanceled.    The  principle  thus  established  has 
been  followed,  and  parties  entitled  to  the  possession  of  land, 
the  title  to  which  is  in  the  United  States,  have  been  pro- 
tected therein,  when  their  right  thereto  has  been  disturbed, 
in  the  following  cases:  Allen  v.  Dunlap,  24  Or.  229  (33 
Pac.  675);  Bishop  v.  Baisley,  28  Or.  119  (41   Pac.  936); 
Muldrick  v.  Brown,  37  Or.  185  (61  Pac.  428).    In  each  of 
these  cases,  however,  the  equitable  intervention  was  based 
upon  the  defendant's  interference  with  the  plaintiff's  right 
to  possession,  and,  as  the  title  to  the  land  was  in  the  United 
States,  the  court  did  not  attempt  to  quiet  it,  but  only  to 
determine   who    had   the   superior    right   of   possession. 
When  the  successful  party  in  a  contest  before  the  local 
land  officers  for  a  tract  of  land  belonging  to  the  United 
States  is  permitted   to   make  an  entry  or  to  file  thereon, 
and  receives  a  certificate  evidencing  his  right  to  the  pos- 
session thereof,  a  state  court,  upon  proper  allegation  and 
proof,  will  restrain  the  defeated  party  from  disturbing 
such  possession  while  the  certificate  remains  uncanceled, 
upon  the  theory  that  an  inchoate  right  to  the  land  is  in- 
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itiated  which  will  be  protected  by  invoking  the  maxim  that 
equity  will  not  suffer  a  wrong  without  a  remedy  :  Pacific 
Livestock  Co.  v.  Gentry,  38  Or.  275  (61  Pac.  422,  65  Pac. 
597).  But  if,  after  such  certificate  has  been  issued,  the 
defeated  party  is  to  be  enjoined  from  asserting  any  claim 
to  the  land,  it  would  seem  necessarily  to  follow,  if  the  de-« 
cree  is  of  any  binding  force,  that  he  would  be  deprived  of 
his  right  of  appeal  from  the  action  of  the  oflScers  issuing 
such  certificate  to  their  superior  officers  in  the  land  de- 
partment of  the  general  government.  Until  the  title  to 
public  land  has  passed  from  the  United  States,  as  evi- 
denced by  a  patent  or  by  a  grant  in  prasaenti,  all  questions 
affecting  such  title  must  be  tried  in  the  federal  courts : 
Wilcox  v.  McConnell,  38  U.  S.  (13  Pet.)  498.  In  the  case 
at  bar  it  is  apparent  from  an  inspection  of  the  complaint 
that  the  title  to  the  land  embraced  in  plaintiff's  home- 
stead entry  had  not  passed  to  him,  and  for  this  reason  the 
first  cause  of  suit  did  not  state  facts  sufiicient  to  authorize 
the  court  to  quiet  such  title ;  and,  as  the  plaintiff's  posses- 
sion is  not  alleged  to  have  been  disturbed  in  that  cause  of 
suit,  the  defendant  cannot  be  enjoined  as  an  incident  to 
the  relief  sought. 

Neither  cause  of  suit  having  stated  facts  sufficient  to 
entitle  plaintiff  to  equitable  intervention,  it  is  unnecessary 
to  consider  the  question  of  joinder,  and  hence  the  decree 
is  affirmed.  Affirmed. 


Decided  22  June,  190B. 

WALLOWA  COUNTY  i\  WADE. 

[T2  Pac.  798.] 

ArCEPTANCB  OF  EASEMENT  GBANTED  BY  CONGBESS  FOR  HIGHWAYS. 

1.  The  contiouous  use  of  a  road  over  unoccupied  government  land  by  the  pub- 
lic for  twenty  years,  during  thirteen  years  of  which  the  road  has  been  located  by 
a  court  proceeding,  and  marked  by  the  public  surveyor,  amounts  to  an  accept- 
ance of  the  easement  granted  by  the  act  of  Congress  of  July  26, 1806  (Rev.  Stat. 
U.  a,  1 2177)  for  the  construction  of  highways  over  government  lands  not  reserved 
for  public  use. 
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Highways  Ovbb  Public  Land  — Rights  of  Subsequent  Purchaser. 

2.  After  the  right  to  use  certain  g^overnment  land  for  a  public  highway  has  be- 
come llxed,  one  subsequently  acquiring  title  thereto  takes  subject  to  such  ease- 
ment. 

Highways  by  Prescrii^tion  Over  State  Land. 

3.  (Continuous  use  by  the  public  as  a  highway  of  a  strip  of  state  land  for  more 
than  twenty  years,  during  the  ownership  of  the  state,  establishes  a  public  ease- 
ment by  prescription  over  such  land  for  highway  purposes. 

• 

From  Wallowa :   Robert  Eakin,  Judge. 

Suit  by  Wallowa  County  against  Aaron  Wade  to  stop  the 
obstructing  of  a  public  highway,  resulting  in  a  decree  as 
prayed  for,  from  which  defendant  appeals.     Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  J.  D. 
Slater  and  John  S.  Hodgin,  with  an  oral  argument  by  Mr, 
Slater. 

For  respondent  there  was  a  brief  over  the  names  of 
Samuel  White,  District  Attorney,  and  Daniel  W.  Sheahan, 
with  an  oral  argument  by  Mr.  Andrew  M.  Crawford,  At- 
torney-General, and  Mr,  Sheahan. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  enjoin  the  defendant  from  obstructing 
a  public  highway  running  through  sections  24, 25,  and  36 
in  township  1  south  of  range  44  east  of  the  Willamette  Me- 
ridian, in  Wallowa  County.  All  of  sections  24  and  25,  ex- 
cept one  forty -acre  tract,  was  unoccupied  public  land  of  the 
United  States  until  1901,  when  it  was  settled  upon  under 
the  homestead  law.  The  fortv-acre  tract  was  taken  as  a 
homestead  in  1896.  Section  36  was  school  land,  belong- 
ing to  the  state,  until  January,  1901,  when  the  defendant 
contracted  for  its  purchase.  The  road  in  question  is  a 
part  of  a  highway  from  the  Town  of  Joseph,  in  the  south- 
ern part  of  the  county,  leading  north  a  distance  of  about 
twenty-four  miles  by  and  near  the  Town  of  Enterprise, 
and  was  traveled  by  the  public  as  early  as  1880.  In  1888, 
upon  a  petition  of  the  requisite  number  of  householders, 
and  after  notice  thereof,  the  county  court  appointed  view- 
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ers  and  a  surveyor  to  lay  out  and  locate  a  county  road 
along  the  same  route,  who  thereupon  proceeded  to  lay  out, 
survey,  and  locate  the  road,  from  the  Town  of  Joseph 
north,  following  as  near  as  they  could  the  then  traveled 
road.  Upon  the  coming  in  of  their  report,  it  was  approved 
by  the  county  court,  and  the  road  established  and  ordered 
opened.  From  that  time  the  use  by  the  public  of  that  part 
of  the  road  now  in  controversy  was  continuous  and  unin- 
terrupted until  1901,  when  the  defendant,  by  permission 
of  the  homestead  claimants,  built  a  fence  across  it  near 
the  south  line  of  section  24,  and  another  through  the  cen- 
ter of  section  36.  The  purpose  of  this  suit  is  to  enjoin  the 
maintenance  of  such  fences,  and,  the  decree  of  the  trial 
court  being  in  favor  of  the  plaintiff,  defendant  appeals. 

That  the  road  was  used  continuously  by  the  public  as  a 
highway  for  more  than  ten  years  prior  to  the  construction 
of  the  fence  by  the  defendant  is  clearly  shown  by  the  tes- 
timony- S.  A.  Hart,  who  has  lived  near  the  north  end  of 
the  road  since  1883,  and  was  one  of  the  chain  carriers  at 
the  time  it  was  surveyed,  in  1888,  says  that  it  was  in  use 
by  the  public  as  a  road  when  he  first  knew  it,  and  has  been 
continuously  used  ever  since;  that  he  and  the  settlers  in 
that  portion  of  the  county  have  used  it  since  1888,  sup- 
posing it  to  be  a  public  highway  by  reason  of  the  action 
of  the  county  court;  that  over  sections  24,  25,  and  36  the 
travel  has  held  to  the  old,  original  track,  although  there 
has  been  some  slight  variation  ;  that  during  all  this  time 
it  has  been  a  plain,  open,  well-beaten  track,  and  has  been 
traveled  by  all  the  people  that  live  in  that  section  of  the 
county ;  that  it  is  the  only  road  used  by  them  in  going  to 
and  returning  from  the  county  seat;  that  through  sec- 
tions 24,  25,  and  36  the  road  passes  through  a  caiion  or 
gulch,  and  there  is  practically  but  one  track.  George  S. 
Craig  has  lived  in  the  county  for  twenty  years,  and  has 
known  the  road  during  that  time.    He  testifies  that  it  has 
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been  traveled  by  the  public  continuously  as  a  highway, 
and  he  supposed  that  it  was  a  county  road  since  1888 ; 
that  through  sections  24, 25,  and  36  the  road  runs  through 
a  canon,  and  there  has  been  but  one  track  or  roadbed 
used  by  the  public,  and  witness  never  noticed  that  it  had 
been  changed.  J.  B.  Olmsted  and  others,  who  have  known 
and  used  the  road  since  1883  and  prior  to  that  time,  tes- 
tify substantially  to  the  same  state  of  facts.  Indeed,  upon 
this  question  there  is  practically  no  controversy  in  the 
testimony.  That  of  the  defendant  was  directed  mainly  to 
showing  that  the  road  over  the  land  inclosed  by  him  had 
never  been  worked  or  improved  by  the  county  authorities, 
or  under  their  direction,  and  that  it  had  been  obstructed 
or  changed  from  the  original  survey  at  other  places  along 
the  route.  The  position  of  the  plaintiff  is  that,  at  the  time 
the  road  in  controversy  was  obstructed  by  the  defendant, 
it  was  a  public  highway,  and  had  become  such  by  (1)  es- 
tablishment under  the  statutory  proceedings;  (2)  dedica- 
tion and  acceptance;  and  (3)  prescription  and  user.  The 
objection  of  the  defendant  to  the  statutory  proceedings  is 
that  the  petition  upon  w^hich  they  were  based  was  insuffi- 
cient to  give  the  court  jurisdiction,  because  it  did  not  suf- 
ficiently describe  the  beginning,  intermediate,  or  terminal 
points  of  the  proposed  highway.  This  question  we  shall 
not  now  stop  to  examine. 

1.  The  county  court,  acting  upon  such  petition  and  a 
notice  given  as  required  by  law,  caused  the  road  to  be 
surveyed  and  marked  out  upon  the  ground,  and  this  was 
followed  by  continuous  user  by  the  public  for  more  than 
thirteen  years  prior  to  the  construction  of  the  fence  by  the 
defendant.  This  is  sufficient  to  amount  to  an  acceptance 
of  the  grant  made  by  Congress,  and  for  the  establishment 
of  a  highway  over  state  land,  either  by  dedication  or  pre- 
scription :  Bayard  v.  Standard  Oil  Co.  38  Or.  438  (63  Pac. 
614);  Nosier  v.  Coos  Bay  R.  Co.  39  Or.  331  (22  Am.  &  Eng. 
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R.  Gas.  720, 64  Pac.  644).  In  1866,CoDgress  passed  an  act 
(Act  July  26, 1866,  c.  262,  §  8,  14  Stat.  U.  S.  253)  providing 
that'*the  right  of  way  for  the  construction  of  highways  over 
public  lands  not  reserved  for  public  use  is  hereby  granted": 
Rev.  Stat.  U.  S.  §  2477  (U.  S.  Comp.  St.  1901,  p,  1567). 
While  the  language  of  this  act  is  somewhat  indefinite  and 
uncertain,  it  has  usually  been  construed  as  a  present  grant 
of  an  easement  over  public  lands  for  highways,  and  that  it 
is  not  confined  to  technical  public  highways,  but  is  appli- 
cable to  railways  and  toll  roads :  Flint  &  P.  M.  Ry,  Co.  v. 
Gordon,  41  Mich.  420  (2  N.  W.  648);  Wason  Toll  Road  Co. 
V.  Townsite  of  Creede,  21  Land  Dec.  Dep.  Int.  349,  351 ; 
Pasadena  Toll  Road  Co.  v.  Schneider,  31  Land  Dec.  Dep.  Int. 
405.  "The  object  of  the  grant,*'  say  the  Supreme  Court 
of  South  Dakota,  "was  to  enable  the  citizens  and  residents 
of  the  states  and  territories  where  public  lands  belonging 
to  the  United  States  were  situated  to  build  and  construct 
such  highways  across  the  public  domain  as  the  exigencies 
of  their  localities  might  require,  without  making  them- 
selves liable  as  trespassers.  And  when  the  location  of  the 
highways  and  roads  was  made  by  competent  authority  or 
by  public  use,  the  dedication  took  effect  by  relation  as  of 
the  date  of  the  act;  the  act  having  the  same  operation 
upon  the  lines  of  the  road  as  if  specifically  described  in  it": 
WeUa  V.  Pennington  County,  2  S.  D.  1  (48  N.  W.  305,  39 
Am.  St.  Rep.  758).  The  act  of  Congress  is  more  than  a  mere 
general  offer  to  the  public,  being  in  effect  a  dedication  of 
the  land,  which  becomes  operative  and  relates  back  to  the 
date  of  the  act  whenever  the  public,  either  by  user  or  by 
some  appropriate  act  of  the  highway  authorities,  affirm- 
atively manifests  an  intention  to  use  a  certain  definite 
portion  of  the  public  land  as  a  highway.  The  right  is 
necessarily  indefinite,  and,  in  a  sense,  floating  and  liable 
to  be  extinguished  by  a  sale  or  disposition  of  the  land 

iS  Or.—l?. 
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until  the  highway  is  surveyed  and  marked  on  the  ground, 
or  in  some  other  way  identified  or  designated ;  but  when 
the  public  authorities  lay  out  and  locate  a  road  over  public 
land  of  the  United  States  by  surveying  and  marking  it  on 
the  ground, or  by  some  legislative  act,or  when  it  is  shown 
by  user,  the  right  becomes  complete,  and  an  intention  to 
accept  the  dedication  is  manifested,  and  subsequent  settlers 
on  the  land  take  subject  to  the  easement.  The  next  year 
after  the  act  of  Congress  referred  to,  the  legislature  of 
Kansas  passed  an  act  declaring  all  section  lines  in  a 
certain  county  to  be  highways ;  and  it  was  held  that  it 
amounted  to  an  acceptance  of  the  dedication  by  Congress, 
and  that  when  the  land  passed  into  private  ownership  it 
was  taken  subject  to  the  easement :  Tholl  v.  Koles,  65  Kan. 
802  (70  Pac.  881).  To  the  same  effect  is  Wells  v.  Penning- 
ton County,  2  S.  D.  1  (39  Am.  St.  Rep.  758,  48  N.  W.  305). 
2.  In  Streeter  v.  Stalnaker,  61  Neb.  205  (85  N.  W.  47), 
it  was  held  that  long-continued  user  by  the  public,  to- 
gether with  a  survey,  marking  out,  platting,  and  improve- 
ment by  public  authorities,  was  sufficient  to  show  an  ac- 
ceptance of  the  dedication.  In  that  case  it  is  said:  "By 
this  act  the  government  consented  that  any  of  its  lands 
not  reserved  for  a  public  purpose  might  be  taken  and  used 
for  public  roads.  The  statute  was  a  standing  offer  of  a 
free  right  of  way  over  the  public  domain,  and  as  soon  as 
it  was  accepted  in  an  appropriate  manner  by  the  agents 
of  the  public,  or  the  public  itself,  a  highway  was  estab- 
lished." In  McRoae  v.  Boityer,  81  Cal.  122  (22  Pac.  393), 
there  was  no  action  whatever  by  the  public  authorities, 
and  nothing  shown  but  user  by  the  public.  The  court 
held  that  sufficient,  saying:  "The  fact  that  the  land  was 
public  land  of  the  United  States  at  the  time  the  right  to 
use  it  as  a  public  way  was  acquired,  and  also  at  the  time 
the  use  of  it  ceased,  makes  no  difference.  The  act  of  Con- 
gress of  1866  (Section  2477,  Rev.  Stat.  U.  S.,  U.  S.  Comp. 
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St.  1901,  p.  1567,)  granted  the  right  of  way  for  the  con- 
struction of  highways  over  public  hind  not  reserved  for 
public  uses.  By  the  acceptance  of  the  dedication  thus 
made,  the  public  acquired  an  easement  subject  to  the 
laws  of  this  state;  and  the  easement  not  having  been  ex- 
tinguished by  the  operation  of  such  laws,  when  the  de- 
fendant acquired  the  title  to  the  laud,  she  took  it  subject 
to  the  easement."  In  Smith  v.  Mitchell,  21  Wash.  537  (58 
Pac.  668,  75  Am.  St.  Rep.  858),  the  same  doctrine  i&  an- 
nounced ;  the  court  holding  that  a  highway  may  be  estab- 
lished over  public  land  in  any  of  the  ways  recognized  by 
the  laws  of  the  state.  In  deciding  the  case,  Mr.  Chief 
Justice  Gordon,  speaking  for  the  court,  said  :  **  It  is  a  well 
known  fact  that  many  of  the  public  highways  in  this  state 
had  their  inception  in  adverse  user,  which  ripened  into 
prescription.  The  act  of  Congress  already  referred  to  does 
not  make  any  distinction  as  to  the  methods  recognized  by 
law  for  the  establishment  of  a  highway.  It  is  an  unequiv- 
ocal grant  of  right  of  way  for  highways  over  public  lands, 
without  any  limitation  as  to  the  method  for  their  estab- 
lishment, and  hence  a  highway  may  be  established  across 
or  upon  such  public  lands  in  any  of  the  ways  recognized 
by  the  law  of  the  state  in  which  such  lands  are  located ; 
and  in  this  state,  as  already  observed,  such  highways  may 
be  established  by  prescription,  dedication,  user,  or  proceed- 
ings under  the  statute.  Any  other  conclusion  would  occa- 
sion serious  public  inconvenience."  We  take  it,  therefore, 
that  the  long-continued  user  by  the  public  shown  by  the 
testimony  in  this  case,  together  with  the  action  of  the  county 
authorities  in  surveying  and  locating  a  road  over  and 
through  sections  24  and  25,  was,  under  the  construction 
thus  given  to  the  act  of  Congress,  an  acceptance  of  the 
dedication,  and  sufficient  proof  of  a  public  highway. 

3.  Section  36  was  school  land,  and  belonged  to  the  state 
until  1901,    Prior  to  the  act  of  February  10,  1903  (Laws, 
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1903,  p.  18),  the  statute  of  limitation  ran  against  the  state 
the  same  as  against  a  private  individual,  and  its  title  to 
school  land  could  be  extinguished  by  adverse  possession : 
B.  &  C.  Comp.  §§  4, 13  ;  Ambrose  v.  Huntington,  34  Or.  484 
(56  Pac.  513);  Schneider  v.  Hutchinson,  35  Or.  253(57  Pac. 
324,  76  Am.  St.  Rep.  474).  The  proof  shows  abundantly 
that  the  road  had  been  used  continuously  tlirough  this 
section  for  more  than  twenty  years  by  the  public  as  a 
highway,  under  a  claim  of  right,  prior  to  the  acquisition 
of  the  land  by  the  defendant ;  and  this  was  sufficient  to 
establish  the  highway,  as  against  the  state,  by  prescrip- 
tion or  adverse  user  (Elliott,  Roads  &  Sts.,  2  ed.,  §  1 75),  even 
if  the  surveying,  locating,  and  filing  the  plat  thereof  was  not 
of  itself  a  dedication  of  the  land  to  the  public  for  a  high- 
way, if  followed  by  user  by  the  public  for  that  purpose : 
Hanlin  v.  Chicago  &  N.  W,  Ry.  Co.  61  Wis.  515,  526  (21 
N.  W.  623).  The  county  is  an  agency  of  the  state  in  the 
location  of  highways,  and  there  is  reason  for  the  position 
that  the  act  is  binding  on  its  principal,  even  if  not  valid 
as  against  a  private  individual  because  of  irregularities  or 
imperfections.  But  a  decision  of  the  question  is  not  nec- 
essary at  the  present  time.  The  decree  of  the  court  below 
is  affirmed.  Affirmed. 


;  43    260^ 
_45  J)9, 
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46  178d 


Decided  16  March,  rehearing  denied  8  August,  1903. 

McIiEOD  V.  IiLOYD. 

[71  Pac.  795.  74  Pac.  491.] 

Pi.EADiNo  — Reference  to  Exhibits. 

1.  An  allegation  In  a  pleading  that  the  pleader  is  the  owner  of  certain  real 
property,  "as  is  shown  by  the  abstract  of  title  hereto  attached  and  made  part 
hereof,"  an  abstract  being  actually  fttstened  to  the  pleading  and  IdenUfled,  is  not 
a  reference  to  the  abstract,  but  amounts  to  a  plea  that  the  title  was  derived  from 
and  through  the  persons  named  therein. 

Presumption  as  to  Seals  on  Deeds. 

2.  Under  B.  &  C.  Comp.  g  6333,  enacting  that  a  conveyance  of  an  interest  in 
land  may  be  made  by  *'d6ed,  signed  and  scaled"  by  the  grantor,  conveyances  re- 
ferred to  In  an  abstract  of  title  as  "deeds"  are  presumed  to  have  been  sealed  as 
required  by  statute. 
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Patents  —  Presumption  of  Performance  of  Official  Duty. 

8.  Under  B.  &  C.  Comp.  J  788,  subd.  15,  creating  a  presumption  thai  official 
duty  has  been  regularly  performed,  it  will  be  assumed  that  a  patent  referred  to  as 
having  been  recorded  In  the  county  deed  records  was  executed  by  the  govern- 
ment officials  with  all  the  formalities  requfred  by  law:  as,  for  example,  B.  A  C. 
Comp.  1 788,  subd.  15,  enacts  that  it  Is  to  be  presumed  that  official  duty  has  been 
regularly  performed,  and  Rev.  Stat.  U.  8.  J  408  (U.  8.  Comp.  8t.  1901,  p.  250),  enacts 
that  all  patents  issuing  from  the  General  Land  Office  shall  be  issued  in  the  name 
of  the  United  Stateh,  signed  by  the  President  and  countersigned  by  the  Recorder 
of  the  General  Land  Office.  Heldf  that  where  an  abstract  of  title  shows  a  patent, 
though  it  does  not  show  it  countersigned  by  the  Recorder,  it  will  be  presumed 
that  it  was  so  countersigned. 

Suit  to  Remove  a  Cloud— Pleading  Imperfections. 

4.  In  a  suit  to  remove  a  cloud  an  allegation  that  defendant  claims  some  inter- 
est or  right  of  title  to  the  specified  property,  as  shown  by  an  abstract  of  title  at- 
tached to  the  complaint,  is  a  sufficient  specification  of  the  particular  record  con- 
stituting the  cloud  and  of  the  infirmity  rendering  it  void,  where  the  abstract 
shows  that  the  deeds  to  defendant  were  executed  by  plain tlflTs  grantdr  after 
plaintiflTs  deeds  had  been  regularly  executed  and  recorded. 

Removing  Cloud— Alleging  Ownership —Remedy  at  Law. 

5.  In  a  suit  to  remove  a  cloud  ftt>m  title  an  allegation  that  the  property  was 
''unseated,  unimproved,  and  unoccupied"  is  a  sufficient  statement  that  defendant 
was  neither  in  possession  nor  acting  as  the  owner  thereof,  within  the  meaning  of 
B.  A  C.  Comp.  g  S2B. 

Removing  Cloud— Constitutional  Right  to  Jury  Trial.* 

6.  Bection  510,  B.  A  C.  Comp.,  giving  to  any  person  claiming  an  Interest  in  realty 
not  in  the  possession  of  another  a  right  to  sue  in  equity  to  determine  the  respective 
claims,  does  not  violate  Const.  Or.  Art.  I,  §  17,  preserving  the  right  of  trial  by  Jury 
Id  civil  cases,  for  this  is  only  the  right  as  it  existed  at  common  law,  which  ap- 
plied solely  to  cases  where  the  defendant  had  possession. 

Fraudulent  Conveyances— Burden  of  Proof. 

7.  In  cases  to  remove  a  cloud  from  title  where  it  is  claimed  that  one  of  the 
parties  holds  under  fraudulent  deeds,  the  burden  of  proof  is  on  the  party  claiming 
the  ftaud  to  both  allege  and  prove  it,  even  though  his  title  is  based  on  deeds  that 
are  prima  facie  voluntary. 

Removing  Cloud— Fraud,  Accident  or  Mistake— Equity. 

8.  In  a  suit  to  remove  a  cloud,  where  plaintiff  claims  under  a  quitclaim  deed 
from  persons  never  in  possession,  and  defendant  claims  under  a  warranty  deed 
for  full  value  from  the  same  grantor,  equity  has  Jurisdiction  to  determine  the  con- 
flicting rights  without  any  other  basis  than  the  opposiltlon  of  the  respective  claims. 

QUITCLAIM  Deed  as  Basis  of  Title. 

9.  The  fact  that  the  plaintifl'  secured  a  quitclaim  deed  immediately  before  In- 
stituting a  suit  to  quiet  title  does  not  etPdcX  his  right  to  maintain  the  suit. 

Real  Party  in  Interest— Suit  by  Agent. 

10.  The  holder  of  the  l^al  title  to  real  property  may  maintain  a  suit  to  re> 
move  a  cloud  from  the  title,  though  he  holds  in  trust  for  an  undisclosed  princi- 
pal, since  such  an  agent  may  sue  In  his  own  name. 


♦  Note.— As  to  the  right  of  trial  by  Jury  preserved  by  Const.  Or.  Art.  I,  g  17,  see 
7H6ou  v. 8trowbridff€,  7  Or.  15«;  McDonald  v.  American  Mort.  a>.  17  Or.  im ;  FM^ch- 
ner  v.  CUizena*  Invest  Cb.  25  Or.  U9;  Raymond  v.  Flavel^  27  Or.  219;  lyummei'  v.  Kon- 
rad,  82  Or. 54;  Mitchell  v.  Oregon  Flax  ^moc. 38  Or.  508;  Salem  TVaction  Cb.v.  Anson, 
41  Or.  602.—  Reporter. 
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PRIORITV   of  RECORDKD  COSVErANCES. 

11.  Under  B.  A  C.  Comp.  JSSW,  providing  tbatevery  conveyanoe  of  rml  prop- 
erty not  recorded  In  Ave  days  shall  bevuld  lu  seat  nil  subsequent  purcbsiiers  tn 
KOod  faith  whone  conveyance  shall  be  flTat  duly  recorded,  where  neither  or  two 
conveyances  is  recorded  wIlbiD  the  lime  llmll^.  the  one  lint  recorded  takes 
precedence  over  the  olher. 

Practice  in  Si'pbkhe  Cockt  — Affikiiancb  of  Decree  un  Demurrer. 

12.  Where  a  IlDal  decree  has  been  entered  on  the  decision  of  a  demurrer  to  a 
complaint,  and  such  Hnal  order  Is  afflrmed,  It  Is  dlscretlonery  with  Ibe  supreme 

OH  the  trial  court  may  dwm  proper. 

Ahbndimg  Pleaoihos  AFTF.n  Cause  Has  Been  Rbhanded. 

IS.  When  an  equltycauw  has  been  remanded  lo  the  trial  court  aflerafflrmance 
of  a  decree  entered  upon  the  decision  of  a  demurrer  to  a  complaint,  II  devolves 
upon  such  lower  court  lo  determine  whether  Ibedefealed  party  may  plead  rur- 
ther. 

From  Lane:  James  W.  Hamilton,  Judge. 
This  is  a  suit  by  G.  B.  McLeod  agaiust  Clyde  D.  Lloyd 
to  remove  an  alleged  cloud  upon  the  title  to  real  property. 
It  is  averred  in  the  complaint,  in  substance,  that  plaintiff 
is  the  absolute  and  unqualified  owner  of  the  southwest 
quarter,  section  12,  northeast  quarter,  the  east  half  south- 
east quarter,  the  southeast  quarter  northwest  quarter,  and 
the  northwest  quarter  southeast  quarter,  section  14,  town- 
ship 24  south,  range  1  east  of  the  Willamette   Meridian, 
containing  480  acres,  more  or  less,  "as  is  shown  by  the 
abstract  of  title  hereto  attached,  marked  Exhibit  A  and 
made  a  part  hereof;"  "that  said  lands  are  all  unseated, 
unimproved,  and  unoccupied,  and  not  in  the  actual  posses- 
sion of  any  person  ;"  that  defendant  claims  some  interest, 
title  thereto,  which  claim  is  unfounded,  illegal, 
nd  contrary  to  law  and  to  equity,  "as  is  shown  by 
Exhibit  A  ;  but  that  the  pretended  deeds  noted 
ut  at  No8.  3,  7,  and  10  of  said  Exhibit  A,  and  the 
m   of  defendant,  have  created  and   constitute  a 
on    plaintiff's  title  to  said  lands,  although  null 
both  in  law  and  equity  ;  and  that  defendant  re- 
relinquish  such  claim,  though  requested  so  to 
at  plaintiff  has  no  plain,  speedy,  adequate,  or  any 
t  law."    The  complaint  is  veritied  by  plaintiff's 
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attorney,  and  his  affidavit,  iii  addition  to  the  statutory  re- 
quirement, is  to  the  effect  that  he  had  personally  examined 
the  records  of  Lane  County,  and  compared  therewith  the 
abstract  of  title  attached  to  the  complaint,  and  that  said 
abridgment  is  a  true,  full,  correct,  and  complete  abstract 
of  title  to  all  of  said  lands.  The  abstract  of  title,  or  Ex- 
hibit A, omitting  therefrom  the  reservations  in  the  United 
States  patents  of  vested  and  accrued  water  rights,  etc.,  is 
as  follows  :  ' 

^'Exhibit  A. 

Abstract  of  title  to  the  following  described  real  estate, 
situate  in  Lane  County,  Oregon  : 

The  southwest  quarter  of  section  No.  12,  the  northeast 
quarter,  the  east  half  of  the  southeast  quarter,  the  north- 
west quarter  of  the  southeast  quarter,  and  southeast  quar- 
ter of  northwest  quarter  of  section  No.  14,  township  No. 
24  south,  range  1  east  of  Willamette  Meridian,  containing 

480  acres. 

No.  1.    Patent. 


Grantor — The  United  States,  by 
T.  Roosevelt,  FVesident. 

F.  M.  McKean,  Secretary. 
Grantee  —  William  H.  Watkins. 


Consideration,  homestead. 
Date,  November  29,  1901. 
Recorded  February  10,  1902. 
Book  52,  page  76. 


Description  —  Southwest  quarter  of  section  12,  in  township  24  south 
of  range  1  east  of  Willamette  Meridian,  in  Oregon,  containing  160 
acres. 

No.  2.    Warranty  Deed. 


Grantor  —  William  H.  Watkins 

(unmarried). 

Grantee— Mrs,  Emma  L.  Watson. 


Consideration,  $1.00. 
Date,  July  31,  1901. 
Recorded  September  21,  1901. 
Book  39,  page  355. 


Description  —  Southwest  one  fourth  of  section  twelve  (12),  in  town- 
ship twenty-four  (24)  south,  range  one  (1)  east,  Willamette  Meridian, 
containing  160  acres. 

Witnesses :  S.  A.  D.  Puter  and  John  Ford. 

Acknowledged  July  31,  1901,  before  S.  A.  D.  Puter,  Notary  Public 
in  and  for  Lane  County,  State  of  Oregon. 
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No.  3.    Warranty  Deed. 


Grawtor— William  H.  Watkins 

(unmarried). 


CoDsideration,  $640.00. 
Date,  August  17,  1901. 
Recorded  November  16,  1901. 
Book  39,  page  368. 


Orantee— Clyde  D.  Lloyd. 

Description — The  southwest  quarter  (S.W.  i)  of  section  twelve  (12), 
township  twenty-four  (24)  south,  range  1  east,  containing  160  acres, 
situated  in  the  County  of  Lane,  and  State  of  Oregon. 

Witnesses :  H.  G.  McKinley  and  B.  M.  Jones. 

Acknowledged  August  20,  1901,  before  H.  G.  McKinley,  Notary 
Public  in  and  for  Lane  County,  State  of  Oregon. 

No.  4.    Warranty  Deed. 


Gi-antor— William  B.  Abbott 

(unmarried). 

Oraniee — Emma  L.  Watson. 


Consideration,  $1.00. 
Date,  July  27,  1901. 
Recorded  September  21,  190L 
Book  39,  page  354. 


Description — Southwest  one  fourth  of  section  twelve  (12),  township 
twenty-four  (24)  south,  range  1  east,  Willamette  Meridian,  containing 
160  acres. 

Witnesses :  S.  A.  D.  Puter  and  Robert  Simpson. 

Acknowled  July  27,  1901,  before  S.  A.  D.  Puter,  Notary  Public  in 
and  for  Lane  County,  State  of  Oregon. 

No.  5.    Patent. 


Oranior  —  The  United  States,  by 
T.  Roosevelt,  President. 

F.  M.  McKean,  Secretary. 
Grantee  —  Samuel  L.  Carson. 


Consideration,  homestead. 
Date,  November  20,  1901. 
Recorded  February  10,  1902. 
Book  52,  page  77. 


Description  —  East  half  of  the  northeast  quarter,  and  the  east  half  of 
the  southeast  quarter  of  section  14,  in  township  24  south,  of  range  1 
east  of  the  Willamette  Meridian,  in  Oregon,  containing  160  acres. 

No.  6.    Warranty  Deed. 


Grantor — Samuel  L.  Carson 

(unmarried). 

Grantee — Emma  L.  Watson. 


Consideration,  $1.00. 
Date,  August  3,  1901. 
Recorded  September  21, 1901. 
Book  39,  page  351. 


Description  —  East  one  half  of  northeast  one  fourth,  east  one  half  of 
southeast  one  fourth  of  section  14,  township  twenty-four  (24)  south, 
range  one  (1)  east,  Willamette  Meridian,  containing  160  acres. 

Witnesses:  Wm.  B.  Abbott  and  Robert  Simpson. 

Acknowledged  August  3,  1901,  before  S.  A.  D.  Puter,  Notary  Public 
in  and  for  Lane  County,  State  of  Oregon. 
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No.  7.    Warranty  Deed. 
Orantor — Samuel  L.  Careon. 


Grantee— Clyde  D.  Lloyd. 


Consideration,  $640.00. 
Date,  Augfust  17,  1901. 
Recorded  November  16,  1901. 
Book  39,  pa?e  369. 


Description — The  east  one  half  (i)  of  the  northeast  quarter  (i),  and 
the  east  one  half  (i)  of  the  southeast  quarter  (i)  of  section  fourteen  (14), 
in  township  twenty-four  (24)  south,  range  one  (1)  east,  containing^  160 
acres,  situated  in  the  County  of  Lane,  and  State  of  Oregon. 

Witnesses:  H.  G.  McKinley  and  G.  M.  Caviness. 

Acknowledged  August  20,  1901,  before  H.  G.  McKinley,  Notary 
Public  in  and  for  Lane  County,  State  of  Oregon. 

No.  8.    Patent. 


Grantor— United  States,  by 
T.  Roosevelt,  President. 

F.  M.  McEean,  Secretary. 
Grantee — James  K  Warwick. 


Consideration,  homestead. 
Date,  November  20,  1901. 
Recorded  February  10,  1902. 
Book  52,  page  78. 


Descnption — West  half  of  the  northeast  quarter,  the  southeast  quar- 
ter of  the  northwest  quarter,  and  the  northwest  quarter  of  the  southeast 
quarter  of  section  14,  in  township  24  south,  of  range  1  east  of  Willamette 
Meridian,  in  Oregon,  containing  160  acres. 

No.  9.    Warranty  Deed. 


Grantor — James  E.  Warwick 

(unmarried). 

Grantee— Mrs,  Emma  L.  Watson. 


Consideration,  $1.00. 
Date,  July  31,  1901. 
Recorded  September  21, 1901. 
Book  39,  page  353. 


Description  — West  one  half  of  northeast  one  fourth,  southeast  one 
fourth  of  northwest  one  fourth,  northwest  one  fourth  of  southeast  one 
fourth  of  section  14,  township  24  south,  range  1  east,  Willamette  Me- 
ridian, containing  160  acres. 

Witnesses — S.  A.  D.  Puterand  John  Ford. 

Acknowledged  July  31,  1901,  before  S.  A.  D.  Puter,  Notary  Public 
in  and  for  Lane  County,  State  of  Oregon. 

No.  10.    Warranty  Deed. 


Grantor — James  E.  Warwick. 


Grantee  — Cly^e  D.  Lloyd. 


Consideration,  $640.00. 
Date,  August  17,  1901. 
Recorded  November  16,  1901. 
Book  39,  page  370. 


Description — The  west  one  half  (i)  of  the  northeast  one  quarter  (i), 
and  the  southeast  quarter  (i)  of  the  northwest  quarter  (i),  and  the 
northwest  quarter  (i)  of  the  southeast  quarter  (i)  of  section  14,  town- 
ship 24  south,  range  1  east,  containing  160  acres,  situated  in  the  County 
of  Lane  and  State  of  Oregon. 
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Witnesses:  H.  G.  McKinley  and  B.  M.  Jones. 
Acknowledged  August  20,  1901,  before  H.  G.  McKinley,  Notary 
Public  in  and  for  Lane  County,  State  of  Oregon. 

No.  11.    Warranty  Deed. 


Grantor  —  Emma  L.  Watson 

(widow. 

Grantee  — P.  F.  Woodford. 


Consideration,  $2,100.00. 
Date,  January  7, 1902. 
Recorded  February  10,  1902. 
Book  — ,  page  — . 


IkAcriptian  —  In  the  County  of  Lane  and  State  of  Oregon,  to  wit: 
Southwest  quarter  section  twelve  (12),  east  half  of  northeast  quarter, 
east  half  of  southeast  quarter,  west  half  of  northeast  quarter,  southeast 
quarter  of  northwest  quarter,  northwest  quarter  of  southeast  quarter, 
section  fourteen  (14),  township  twenty -four  (24)  south,  range  one  (I)  east, 
Willamette  Meridian,  containing  four  hundred  and  eighty  (4^)  acres. 

Witnesses  —  G.  B.  McLeod  and  H.  R  Robertson. 

Acknowledged  January  7, 1902,  before  G.  B.  McLeod,  Notary  Public 
in  and  for  Multnomah  County,  State  of  Oregon. 

No.  12.    Quitclaim  Deed. 


Grantw—P.  E.  Woodford 

(widow). 

Grantee  — G,  B.  McLeod. 


C-onsideration,  $5.00. 
Date,  February  18,  1902. 
Recorded  February  19,  1902. 
Book  — ,  page  — . 


Deacription — All  ray  right,  title,  and  interest  in  and  to  the  following 
described  parcel  of  real  estate  situate  in  County  of  Lane.  State  of  Ore- 
gon, to  wit:  Southwest  quarter  (S.W.  i)  section  twelve  (12),  northeast 
quarter,  east  half  of  southeast  quarter,  southeast  quarter  of  northwest 
quarter,  northwest  quarter  of  southeast  quarter  (N.E.  i,  E.  i  of  S.E.  i, 
S.E.  i  of  N.W.  i,  N.W.  i  of  S.E.  i)  section  fourteen  (14),  township 
twenty-four  (24)  south,  range  one  (1)  east,  Willamette  Meridian,  con- 
taining 480  acres. 

Witnesses:    E.  D.  Johnson  and  Henry  E.  McGinn. 

Acknowledged  February  18,  1902,  before  Henry  E.  McGinn,  Notary 
Public  in  and  for  Multnomah  County,  State  of  Oregon.'' 

A  demurrer  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  suit,  having 
been  overruled,  a  plea  in  abatement  was  interposed  to  the 
effect  that  plaintiff  was  not  the  real  party  in  interest,  but 
that  he  held  the  legal  title  to  said  real  property  in  trust  for 
the  Astoria  Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  this  state.  A  demurrer  to  the  plea, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
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stitute  a  defense,  having  been  sustained,  the  defendant  de- 
clined further  to  plead  or  answer,  whereupon  the  court 
found  the  facts  as  stated  in  the  complaint,  and  gave  a  de- 
cree canceling  the  deeds  executed  by  Watkins,  Carson,  and 
Warwick  to  the  defendant,  removing  the  clouds  cast  thereby 
on  plaintiff's  title,  and  forever  enjoining  the  defendant 
from  asserting  any  claim  to  the  premises;  and  he  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Francis  D.  Chamberlain, 

For  respondent  there  was  a  brief  over  the  names  of 
A .  E,  Wheeler  and  Jas,  K.  Weatherford,  with  an  oral  argu- 
ment by  Mr.  Wheeler. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

It  is  contended  bv  defendant's  counsel  that  the  com- 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  suit,  and  that  the  court  erred  in  overruling  the  demur- 
rer thereto  interposed  on  that  ground,  because:  (1)  The 
allegations  of  the  complaint  refer  solely  to  the  abstract  of 
title,  and  not  to  the  actual  condition  of  such  title ;  (2)  it  does 
not  appear  from  the  abstract  that  the  deeds  under  which 
plaintiff  claims  title  were  sealed  or  acknowledged  ;  (3)  the 
patents  do  not  seem  to  have  been  countersigned  by  the 
Recorder  of  the  General  Land  Office;  (4)  the  complaint 
fails  to  point  out  the  infirmities  in  the  deeds  which  it  is 
claimed  cloud  plaintiff's  title  ;  (5)  it  presents  no  question 
of  equitable  right,  thus  showing  that  plaintiff's  remedy 
was  at  law  ;  (6)  this  suit  cannot  be  maintained  under  Sec- 
tion 516,  B.  &  C.  Comp.,  as  that  statute  was  not  designed 
to  try  legal  titles  only,  but,  if  it  was  so  intended,  it  is  con- 
trary to  the  organic  law  of  the  state,  which  guarantees  to 
the  defendant  the  right  of  a  trial  by  jury;  (7)  Emma  L. 
Watson,  through  whom  plaintiff  claims  title,  could  not 
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maintain  this  suit  for  want  of  an  averment  that  defendant* 
had  notice  of  her  title,  because  the  deeds  to  her  express  a 
consideration  of  only  $1  each,  and  therefore  the  convey- 
ances were  prima  facie  gifts,  her  deed  not  having  been  re- 
corded until  after  her  grantors  reconveyed  the  premises 
by  warranty  deed  to  the  defendant  for  full  value ;  (8)  plain- 
tiff claims  title  under  a  quitclaim  deed  releasing  only  the 
grantor's  interest  in  the  land,  and  neither  plaintiff  nor  his 
grantor  was  ever  in  possession  of  the  premises,  while  de-  • 
fendant  claims  title  under  a  warranty  deed  from  the  same 
parties  through  whom  plaintiff  deraigns  title,  and  hence 
plaintiff  is  not  entitled  to  equitable  relief ;  and  (9)  plain- 
tiff secured  a  quitclaim  deed  to  the  land  on  February  18, 
1902,  for  the  expressed  consideration  of  only  $5,  that  he 
might  bring  this  suit,  which  was  instituted  the  next  day, 
and  therefore  he  is  not  entitled  to  invoke  the  aid  of  a 
court  of  equity. 

1.  Considering  the  legal  principles  insisted  upon,  in  the 
order  stated,  it  is  argued  by  defendant's  counsel  that  the 
complaint,  the  abstract  of  title  attached  thereto,  and  the 
verification  clearly  show  that  the  cause  of  suit  relates  to 
the  record  title  as  shown  in  the  abstract;  that  the  actual 
title,  and  not  the  record  title,  controls;  that  there  may  be 
deeds  executed  to  the  defendant  for  said  land  that  are  not 
of  record,  but  are  binding  on  plaintiff,  which  give  defend- 
ant a  perfect  title ;  that  there  may  be  facts  not  appearing 
of  record  that  are  binding  on  plaintiff,  rendering  his  title  in- 
ferior to  the  defendant's ;  and  that  it  is  not  a  sufficient  aver- 
ment to  allege  that  plaintiff  has  the  better  title  ^^according 
to  the  attached  abstract  of  record."  It  will  be  remem- 
bered that  the  complaint  alleges  that  plaintiff  is  the  abso- 
lute and  unqualified  owner  in  fee  simple  of  all  the  real 
property  described  therein,  "as  is  shown  by  the  abstract 
of  title  hereto  attached,  marked  'Exhibit  A,'  and  made 
part  hereof."    It  has  been  held  in  this  state  that  identified 


Mar.  1903.]  McLeod  v.  Lloyd.  269 

exhibits  attached  to  a  pleading  constitute  a  part  thereof, 
not  for  the  purpose  of  supplying  material  averments,  but 
with  the  design  of  particularizing  the  description  and  of 
itemizing  the  values  stated  therein :  Caspary  v.  Portland^ 
19  Or.  496  (24  Pac.  1036,  20  Am.  St.  Rep.  842);  RiUy  v. 
Pearson,  21  Or.  15  (26  Pac.  849).  The  exhibit  which  is 
made  a  part  of  the  complaint  is  specific  in  character,  and, 
under  the  rule  adopted  by  this  court,  the  statement  in  the 
pleading  that  plaintiff  is  the  owner  of  the  real  property, 
as  described  by  such  exhibit,  is  equivalent  to  alleging  that 
his  title  was  secured  from  the  source  and  derived  from  the 
persons  named  in  the  abstract.  It  is  possible  that  facts 
not  stated  in  the  complaint,  or  that  unrecorded  deeds,  may 
be  in  existence  showing  that  defendant  has  the  superior 
title ;  but,  if  this  were  so,  no  difficulty  would  have  been  en- 
countered in  alleging  such  facts  in  the  answer.  The  aver- 
ment of  facts  in  the  complaint,  in  respect  to  the  title  to 
the  premises,  as  disclosed  by  the  abstract,  made  a  prima 
facie  showing  of  the  actual  condition  of  the  title,  sufficient 
to  render  the  allegation  invulnerable  to  the  demurrer,  and, 
if  the  statement  be  false,  the  defendant  had  the  privilege 
and  should  have  controverted  the  facts  stated  therein. 

2.  An  examination  of  the  abstract  discloses  that  the  sev- 
eral deeds  were  acknowledged,  and  the  names  of  the  officers 
making  the  certificates  thereof  given,  but  it  fails  to  specify 
tha^  any  of  the  deeds  were  sealed.  The  statute  prescribing 
the  mode  of  transferring  the  title  to  real  property  is  as  fol- 
lows :  "Conveyances  of  lands,  or  of  any  estate  or  interest 
therein,  may  be  made  by  deed,  signed  and  sealed  by  the 
person  from  whom  the  estate  or  interest  is  intended  to 
pass,  being  of  lawful  age,  or  by  his  lawful  agent  or  attor- 
ney, and  acknowledged  or  proved,  and  recorded  as  directed 
in  this  chapter  without  any  other  act  or  ceremony  what- 
ever:" B.  &  C.  Comp.  §  5333.  The  term  *'deed,"  in  this 
state,  is  synonymous  with  a  sealed  instrument,  so  that  the 
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statement  in  the  abstract,  not  only  of  the  deed  adopted  to 
effectuate  the  transfer  of  the  title,  but  the  character  thereof, 
sufficiently  implies  that  the  several  instruments  enumer- 
ated in  the  chain  of  title  were  sealed. 

3.  All  patents  issuing  from  the  General  Land  Office 
shall  be. issued  in  the  name  of  the  United  States,  and  be 
signed  by  the  President,  and  countersigned  by  the  Re- 
corder of  the  General  Land  Office,  and  shall  be  recorded 
in  the  office,  in  books  to  be  kept  for  the  purpose :  Rev. 
Stat.  U.  S.  §  458  (U.  S.  Comp.  St.  1901,  p.  259).  It  shall 
be  the  dutv  of  the  Recorder  of  the  General  Land  Office, 
in  pursuance  of  instructions  from  the  Commissioner,  to 
certify  and  affix  the  seal  of  the  office  to  all  patents  for 
public  lands,  and  to  attend  to  the  correct  engrossing,  re- 
cording, and  transmission  of  such  patents:  Rev.  Stat. 
U.  S.  §  459  (U.  S.  Comp.  St.  1901,  p.  259).  In  McGarra- 
han  v.  Mining  Co.  96  U.  S.  316,  Mr.  Chief  Justice  Waite, 
in  speaking  of  the  several  steps  necessary  to  evidence  a 
transfer  of  public  lands  by  the  general  government, says: 
"  Thus  it  appears  that  a  patent  for  lands  must  be  signed 
in  the  name  of  the  President,  either  by  himself  or  by  his 
duly  appointed  secretary,  sealed  with  the  seal  of  the  Gen- 
eral Land  Office  and  countersigned  by  the  Recorder.  Until 
all  these  things  have  been  done,  the  United  States  has  not 
executed  a  patent  for  a  grant  of  lands.  Each  and  every 
one  of  the  integral  parts  of  the  execution  is  essential  to 
the  perfection  of  the  patent.  They  are  of  equal  import- 
ance under  the  law,  and  one  cannot  be  dispensed  with 
more  than  another.  Neither  is  directorv,  but  all  are  man- 
datory."  It  being  incumbent  upon  the  Recorder  of  the 
General  Land  Office  to  countersign  all  patents  for  public 
lands,  and  to  affix  his  seal  of  office  thereto,  and  also  to  at- 
tend to  the  transmission  of  such  instruments,  the  state- 
ment in  the  abstract  that  the  patents  there  mentioned 
were  recorded  invokes  the  presumption  that  official  duty 
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has  been  regularly  performed  (B.  &  C.  Comp.  §  788,  subd. 
15),  and  justifies  the  inference  that  the  patents  in  question 
were  issued  with  all  the  formalities  that  the  law  requires. 
4.  A  suit  to  remove  a  cloud  upon  a  title  is  instituted  to 
determine  the  invalidity  of  an  apparently  efficacious  instru- 
ment, the  infirmities  of  which  cannot  be  ascertained  from 
inspection,  but  resort  must  be  had  for  that  purpose  to  ex- 
trinsic evidence,  to  let  in  which  it  is  necessary  to  allege 
in  the  complaint  the  facts  constituting  such  invalidity : 
Teal  V.  Collins,  9  Or.  89 ;  Moores  v.  Clackamas  County y  40 
Or.  536  (67  Pac.  662).  In  Shannon  v.  Portland,  38  Or.  382 
(62  Pac.  50),  Mr.  Justice  Wolverton,  commenting  upon 
the  sufficiency  of  the  allegation  and  the  nature  of  the 
proof  necessary  to  sustain  a  suit  of  this  character,  says : 
'*It  is  essential  to  the  maintenance  of  such  a  suit  to  assert 
and  establish  (1)  the  particular  muniment  or  record  con- 
stituting the  cloud ;  and  (2)  thft  infirmity  attending  it 
which  renders  it  a  nullity  as  to  the  complainant,  for,  if 
he  does  not  show  it  to  be  a  nullity,  he  must  fail  of  his 
purpose.''  In  Lick  v.  Ray,  43  Gal.  83,  the  court,  defining 
what  constitutes  a  cloud  on  title  and  when  a  suit  for  its 
removal  may  be  maintained,  say :  **It  is  settled  by  a  long 
line  of  decisions  in  this  court  that  if  the  title  against  which 
relief  is  prayed  be  of  such  a  character  as  that,  if  asserted 
by  action  and  put  in  evidence,  it  would  drive  the  other 
party  to  the  production  of  his  own  title  in  order  to  estab- 
lish a  defense,  it  constitutes  a  cloud  which  the  latter  has 
the  right  to  call  upon  the  court  to  remove  and  dissipate." 
It  must  be  assumed  in  the  case  at  bar  that  the  deeds  set 
out  in  the  abstract,  numbered  3,  7,  and  10,  respectively, 
are  apparently  valid  instruments,  and  that  an  inspection 
thereof  would  not  disclose  any  imperfections  therein  ;  but 
when  the  deeds  executed  to  Emma  L.  Watson,  and  re- 
corded prior  to  those  the  defendant  received,  are  consid- 
ered, the  conclusion  reached  necessarily  tends  to  render 
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the  latter's  deeds  ineffectual,  because  his  grantors,  having 
parted  with  the  title  to  the  land,  had  none  to  transfer.  It 
will  be  remembered  that  the  complaint  alleges  that  the 
defendant  claims  some  interest,  right,  or  title  to  said  lands, 
which  claim  is  unfounded,  illegal,  unjust,  and  contrary  to 
law  and  to  equity,  as  shown  by  said  Exhibit  A.  This  aver- 
nlent,  aided  as  it  is  by  the  exhibit,  which  calls  attention 
to  the  public  record,  is,  in  our  opinion,  a  sufficient  com- 
pliance with  the  rule  requiring  the  complaint  to  allege 
the  facts  constituting  the  invalidity  of  the  instruments 
which  cast  a  cloud  upon  title ;  for  the  object  of  every 
pleading  is  to  call  the  attention  of  the  court  and  of  the 
adverse  party  to  the  facts  relied  upon  to  sustain  the  theory 
adopted  by  the  pleader,  and,  when  such  facts  are  matters 
of  public  record,  the  volume  and  page  of  which  are  given, 
as  in  the  case  at  bar,  and  thus  presumptively  within  the 
defendant's  knowledge,  the  necessity  for  the  same  degree 
of  particularity  in  stating  them  does  not  exist  as  in  other 
cases. 

5.  The  mode  provided  for  the  recovery  of  real  property 
is  as  follows :  "Any  person  who  has  a  legal  estate  in  real 
property,  and  a  present  right  to  the  possession  thereof, 
may  recover  such  possession,  with  damages  for  withhold- 
ing the  same,  by  an  action  at  law.  Such  action  shall  be 
commenced  against  the  person  in  the  actual  possession  of 
the  property  at  the  time,  or  if  the  property  be  not  in  the 
actual  possession  of  any  one,  then  against  the  person  act- 
ing as  the  owner  thereof":  B.  &  C.  Comp.  §  326.  It  will 
be  remembered  that  the  complaint,  in  referring  to  the 
real  property  in  question,  contains  the  allegation  "that 
the  said  lands  are  all  unseated,  unimproved,  and  unoccu- 
pied, and  not  in  the  actual  possession  of  any  person."  It 
will  be  observed  that  the  language  quoted  does  not  in  ex- 
press terms  negative  the  fact  that  defendant,  though  not 
in  possession  of  the  real  property,  may  have  been  acting 
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as  the  owner  thereof  at  the  time  the  suit  was  instituted  ; 
but  we  are  of  the  opinion  that  the  averment  that  "said 
lands  are  all  unseated,  unimproved,  and  unoccupied"  is 
equivalent  to  such  negation.  In  Kennedy  v.  Daily j  6  Watts, 
269,  it  was  held  that  residence  without  cultivation,  or  cul- 
tivation without  residence,  or  both,  constitutes  seated  land. 
The  term  **unseated,''  when  used  to  denote  a  condition  of 
real  property,  would  therefore  seem  to  mean  that  class  of 
lands  which  are  neither  in  the  possession  of  or  cultivated 
by  any  person.  It  must  be  admitted  that  almost  every  act 
of  ownership  of  real  property  necessarily  results  in  improv- 
ing its  condition,  for,  in  Garner  v.  Marshall,  9  Cal.  268,  in 
illustrating  the  expression,  *'exercise  of  acts  of  ownership," 
Mr.  Justice  Field  remarks  that  they  are  "such  as  inclos- 
ure,  cultivation,  and  the  like,"  and  hence  the  averment 
that  the  premises  in  question  were  unimproved  impliedly 
negatives  the  fact  that  defendant  was  acting  as  the  owner 
thereof,  so  that,  if  it  be  necessary  to  negative  a  right  of 
action  for  the  recovery  of  real  property  before  a  court  of 
equity  could  acquire  jurisdiction  to  remove  a  cloud  from 
the  title  thereto — a  question  not  necessary  to  a  decision 
herein  —  the  complaint  complies  with  such  requirement. 
6.  The  statute  regulating  the  mode  of  removing  a  cloud 
from  and  of  quieting  the  title  to  real  property  is  as  follows : 
"Any  person  claiming  an  interest  or  estate  in  real  estate 
not  in  the  actual  possession  of  another  may  maintain  a  suit 
in  equity  against  another  who  claims  an  interest  or  estate 
therein  adverse  to  him,  for  the  purpose  of  determining 
such  conflicting  or  adverse  claims,  interests,  or  estates": 
B.  &  C.  Comp.  §  516.  Though  a  suit  to  remove  a  cloud  and 
one  to  quiet  title  are  essentially  different  in  the  manner  of 
stating  the  facts  constituting  the  equitable  right,  the  relief 
is  substantially  identical  in  both  cases,  and,  this  being  so, 
a  person  claiming  an  interest  or  estate  in  real  property 
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not  in  the  possession  of  another  may  maintain  a  suit  to 
remove  a  cloud  on  his  title  without  being  in  the  actual 
possession  of  the  premises,  the  amendment  of  the  statute 
(Laws,  1899,  p.  227)  having  enlarged  the  equitable  remedy  : 
Moorea  v.  Clackamas  County^  40  Or.  536  (67  Pac.  662).  In 
Head  v.  FordycCy  17  Cal.  149,  Mr.  Chief  Justice  Field,  con- 
struing the  language  of  a  similar  act,  says:  '*The  statute 
giving  this  right  of  action  to  the  party  in  possession  does 
not  confine  the  remedy  to  the  case  of  an  adverse  claimant 
setting  up  a  legal  title,  or  even  an  equitable  title;  but  the  act 
intended  to  embrace  every  description  of  claim  whereby 
the  plaintiff  might  be  deprived  of  the  property,  or  its  title 
clouded,  or  its  value  depreciated,  or  whereby  the  plaintiff 
might  be  incommoded  or  damnified  by  the  assertion  of 
an  outstanding  title  already  held  or  to  grow  out  of  the  ad- 
verse pretension.  The  plaintiff  has  a  right  to  be  quieted 
in  his  title  whenever  any  claim  is  made  to  real  estate  of 
which  he  is  in  possession,  the  effect  of  which  claim  might 
be  litigation  or  a  loss  to  him  of  the  property."  To  the 
same  effect  see  Dean  v.  City  of  Madison,  9  Wis.  402.  The 
invalidity  of  defendant's  claim  to  the  premises  is  not  ap- 
parent from  an  inspection  of  his  deeds,  and  is  only  shown 
by  the  introduction  of  plaintiff's  deeds.  The  editors  of 
the  Encyclopedia  of  Pleading  and  Practice,  in  a  note  to 
volume  17,  page  286,  in  discussing  the  adequacy  of  a  legal 
remedy  to  defeat  a  suit  instituted  to  remove  a  cloud  on 
title,  say :  *'  Where  the  facts  which  show  the  invalidity  of 
the  claim  are  all  of  record,  the  bill  will  not  be  entertained.'* 
The  force  of  this  rule,  in  the  absence  of  a  statute  prescrib- 
ing a  contrary  method,  is  not  to  be  denied,  but  it  must  be 
admitted  that  the  legislative  assembly  possessed  plenary 
power  to  regulate  the  mode  of  procedure  in  suits  in  equity 
in  all  cases,  and  may  enlarge  the  jurisdiction  of  courts  in 
reference  thereto,  unless  in  doing  so  the  rights  of  a  de- 
fendant are  necessarily  abridged. 
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The  organic  law  of  the  state  contains  the  following  dec- 
laration :  "In  all  civil  cases,  the  right  of  trial  by  jury  shall 
remain  inviolate  ":  Const.  Or.  Art.  I  §  17.  The  statute 
prescribing  the  character  of  the  subject-matter  of  which 
equity  will  entertain  jurisdiction  is  as  follows  :  **The  en- 
forcement or  protection  of  a  private  right,  or  the  preven- 
tion of  or  redress  for  an  injury  thereto,  shall  be  obtained 
b}'  a  suit  in  equity  in  all  cases  where  there  is  not  a  plain, 
adequate,  and  complete  remedy  at  law,  and  may  be  ob- 
tained thereby  in  all  cases  where  courts  of  equity  have 
been  used  to  exercise  concurrent  jurisdiction  with  courts 
of  law,  unless  otherwise  specially  provided  in  this  title": 
B.  &  C.  Comp.  §  390.  In  Grand  Rapids  &  L  Ry,  Co,  v. 
Sparrow,  36  Fed.  210  (1  L.  R.  A.  480),  a  suit  having  been 
commenced  in  a  state  court  to  quiet  the  title  to  certain 
real  property,  was  removed  into  a  federal  court,  where  it 
was  contended  that  an  amendment  of  a  statute  of  Mich- 
igan, permitting  a  person  claiming  the  legal  or  equitable 
title  to  lands,  "whether  in  possession  or  not,"  to  institute 
a  suit  against  any  other  person,  "not  in  possession,"  set- 
ting up  a  claim  thereto  in  opposition  to  the  title  claimed 
by  the  claimant,  violated  the  right  of  a  trial  by  a  jury.  It 
was  held,  however,  that  the  right  insisted  upon  was  not 
infringed,  the  court  saying:  "Respecting  the  argument 
that  the  act  of  the  legislature  of  Michigan  (Pub.  Acts  1887, 
No.  260,  p.  337),  extending  the  jurisdiction  of  the  court  of 
equity  to  quiet  titles  to  cases  where  the  lands  are  unoc- 
cupied, is  unconstitutional  because  it  deprives  the  defend- 
ant of  the  right  to  trial  by  jury  secured  by  the  Constitu- 
tion of  Michigan  (Article  VI,  §  27),  I  think  it  must  be 
held  that  this  constitutional  provision  extends  only  to 
cases  where  by  the  common  law  a  trial  by  jury  was  cus- 
tomary. It  does  not  reach  those  cases  where  the  remedy 
is  given  by  statute.  At  common  law  ejectment  did  not  lie 
where  the  defendant  was  not  in  possession,  and  it  is  sus- 
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taiiiable  in  such  a  case  only  by  virtue  of  the  statute  in 
Michigan."  In  Wong  v.  Astoria^  13  Or.  538  (11  Pac.  295), 
Mr.  Justice  Thayer,  in  speaking  upon  this  subject,  says  : 
"  The  right  of  trial  by  jury  provided  for  in  the  Constitu- 
tion of  the  United  States,  and  of  various  states,  is  under- 
stood to  mean  the  common-law  trial  by  jury.''  The  de- 
fendant not  being  in  possession  of  the  real  property  in 
controversy,  nor  acting  as  the  owner  thereof,  plaintiff  could 
not  have  maintained  an  action  of  ejectment  against  him 
(B.  &  C.  Comp.  §  326);  and,  as  defendant's  common-law 
right  to  a  trial  by  jury  depended  upon  his  possession,  the 
statute  enlarging  plaintiff's  remedy  by  permitting  him  to 
maintain  a  suit  to  remove  a  cloud  upon  title,  though  also 
not  in  possession,  does  not  deprive  the  defendant  of  any 
right  guaranteed  him  by  the  fundamental  law  of  the  state. 
7.  The  abstract  attached  to  the  complaint  shows  that 
the  deeds  executed  by  Watkins,  Abbott,  and  Carson,  re- 
spectively, to  Emma  L.  Watson,  under  whom  plaintiff's 
title  to  the  premises  is  derived,  each  express  a  considera- 
tion of  only  $1 ;  and  it  is  argued  by  defendant's  counsel 
that  these  conveyances  to  her  were  prima  facie  voluntary, 
and  presumptively  fraudulent  as  to  the  defendant,  who 
paid  full  value  for  the  premises,  and  that,  as  the  complaint 
did  not  allege  that  defendant  secured  his  deeds  with  notice 
of  the  prior  conveyances  to  her,  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  suit,  and  that  the  court 
erred  in  overruling  the  demurrer  thereto.  The  statute  of 
27  Elizabeth,  c.  4,  provides  in  effect  that  all  conveyances 
of  lands,  etc.,  made  with  intent  to  defraud  subsequent  pur- 
chasers, shall,  as  against  such  purchasers,  their  heirs,  and 
all  other  persons  claiming  under  them,  who  shall  purchase 
for  money  or  other  good  consideration,  be  void  :  Bisphara, 
Equity,  (4  ed.),  §  250;  4  Kent,  Com.  *463.  Our  statute 
upon  this  subject,  so  far  as  deemed  applicable  herein,  is 
as  follows:   *' Every  conveyance  ♦  ♦  of  lands  ♦  ♦  made 
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*  *  with  intent  to  defraud  *  ♦  subsequent  purchasers 
for  a  valuable  consideration  of  the  same  lands  «  «  as 
against  such  purchasers  shall  be  void":  B.  &  C.  Comp. 
§  5502.  "  No  such  conveyance  ♦  ♦  shall  be  deemed  fraud- 
ulent in  favor  of  a  subsequent  purchaser  who  shall  have 
actual  or  legal  notice  thereof  at  the  time  of  his  purchase, 
unless  it  shall  appear  that  the  grantee  in  such  conveyance 

♦  *  was  privy  to  the  fraud  intended":  B.  &  C.  Comp. 
§  5503.  A  perusal  of  this  act  will  disclose  that,  to  render 
such  a  conveyance  inoperative,  the  grantor  must  have 
actually  intended  to  defraud  the  subsequent  purchaser, 
who  must  have  paid  a  valuable  consideration  for  the  land 
and  secured  a  deed  therefor  without  notice  of  the  prior 
conveyance;  or,  if  he  had  such  notice,  then,  to  protect 
him,  he  must  be  able  to  establish  the  fact  that  the  prior 
grantee  was  a  party  to  the  original  fraud.  To  defeat  plain- 
tiff's title,  the  burden  of  alleging  a  want  of  notice,  or,  if 
notice  was  given,  then  that  the  prior  grantee  participated 
in  the  fraud,  was  imposed  upon  the  defendant.  In  Mcln- 
tyre  v.  Kamm,  12  Or.  253  (7  Pac.  27),  Mr.  Chief  Justice 
Waldo,  discussing  a  similar  question,  makes  the  follow- 
ing observation :  "  This  being  a  controversy  between  legal 
titles,  the  defendants  could  have  assailed  the  plaintiff^s 
title  on  the  ground  of  notice  or  want  of  consideration  at 
law :  Jackson  v.  Burgott,  10  Johns.  457  (6  Am.  Dec.  349). 
But  the  burden  was  on  the  defendants  to  set  up  the  facts 
invalidating  the  plaintiff's  title,  and  to  prove  them  at  the 
trial."  Assuming,  without  deciding,  that  the  recital  of  $1 
as  a  consideration  affords  jprma /aci^  evidence  of  volun- 
tary conveyances  executed  by  Watkins,  Carson,  and  War- 
wick to  Emma  L.  Watson,  the  burden  was  not  imposed 
upon  plaintiff  to  allege  or  prove  a  negative,  but  upon  the 
defendant  to  aver  a  want  of  notice,  or,  if  such  notice  were 
given  or  implied,  to  state  such  facts  as  would  obvnate  the 
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effect  thereof.    Not  having  done  so,  the  alleged  want  of 
notice  cannot  be  raised  by  demurrer. 

8.  Plaintiff  claims  title  under  a  quitclaim  deed  from 
persons  who  were  never  in  possession  of  the  premises, 
while  defendant  claims  title  by  warranty  deed  for  full 
value  from  the  persons  through  whom  plaintiff  derives 
his  title,  and  it  is  maintained  that  because  the  complaint 
fails  to  aver  fraud,  accident,  or  mistake,  it  does  not  state 
facts  sufficient  to  warrant  equitable  interference.  The 
point  contended  for  is  without  merit,  for  in  DulVs  Appeal 
113  Pa.  510  (6  Atl.  540),  it  was  held,  in  a  suit  to  remove 
a  cloud  from  title,  that  the  authority  of  a  court  of  equity 
to  grant  relief  in  such  cases  did  not  depend  upon  an  alle- 
gation of  the  facts  insisted  upon,  Mr.  Justice  Green, 
speaking  for  the  court  in  deciding  the  case,  saying :  "  The 
jurisdiction  has  been  asserted  and  enforced  as  an  inde- 
pendent source  or  head  of  jurisdiction,  not  requiring  any 
accompaniment  of  fraud,  accident,  mistake,  trust,  or  ac- 
count, or,  indeed,  any  other  basis  of  equitable  interven- 
tion." 

9.  If  it  be  conceded  that  plaintiff  secured  a  quitclaim 
deed  to  enable  him  to  maintain  this  suit,  and  that  he  in- 
stituted it  the  next  day  after  his  deed  was  executed,  such 
facts  did  not  defeat  his  right,  and,  believing,  as  we  do,  that 
the  complaint  stated  facts  sufficient  to  constitute  a  cause 
of  suit,  no  error  was  committed  in  overruling  the  demurrer. 

10.  It  is  contended  by  defendant's  counsel  that  the  plea 
in  abatement  shows  that  plaintiff  was  not  the  real  party 
in  interest,  and  that  the  court  erred  in  sustaining  a  de- 
murrer thereto.  The  complaint  alleges  that  plaintiff  is 
the  absolute  and  unqualified  owner  of  the  property  in  fee 
simple,  and  the  abstract  tends  to  show  that  he  held  the 
legal  title  thereto.  If,  however,  the  conveyance  was  made 
to  him  in  trust  for  the  Astoria  Company,  he  nevertheless 
by  his  deed  secured  such  an  interest  in  the  premises  as 
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would  enable  hiiD  to  maintain  this  suit,  for  the  rule  is  well 
settled  that  an  agent  who  makes  a  contract  in  his  own 
name,  without  disclosing  the  name  of  his  principal,  may 
maintain  a  suit  in  his  own  name:  Bliss,  Code  PL  §  57; 
Pomeroy,  Code  Rem.  §  141.  No  error  was  committed  in 
sustaining  his  demurrer  to  the  plea. 

11.  It  is  also  maintained  by  defendant's  counsel  that 
there  was  no  evidence  introduced  at  the  trial  upon  which 
to  base  the  findings  made  by  the  court.  There  being  no 
answer  to  the  merits,  no  issue  of  fact  was  presented  for 
trial,  and,  this  being  so,  the  court  very  properly  made  its 
findings  in  conformity  with  the  averments  of  the  com- 
plaint, which  were  tacitly  admitted.  The  statute  of  this 
state  limiting  the  time  within  which  a  deed  should  be  re- 
corded, and  prescribing  the  consequences  that  may  pos- 
sibly result  from  a  failure  to  comply  therewith,  is  as  fol- 
lows: "Every  conveyance  of  real  property  within  this 
state  hereafter  made,  which  shall  not  be  recorded  as  pro- 
vided in  this  title  within  five  days  thereafter,  shall  be  void 
against  any  subsequent  purchaser  in  good  faith  and  for  a 
valuable  consideration  of  the  same  real  property,  or  any 
portion  thereof,  whose  conveyance  shall  be  first  duly  re- 
corded": B.  &  C.  Comp.  §  5359.  In  Fleachner  v.  Sumpter, 
12  Or.  161  (6  Pac.  506),  in  construing  the  language  quoted, 
it  was  held  that,  where  neither  of  two  conveyances  is  re- 
corded within  the  time  prescribed,  the  one  that  is  there- 
after first  recorded  will  take  priority.  Mr.  Justice  Thayer, 
in  deciding  the  case,  says:  "The  prior  recording  of  the 
prior  conveyance  at  any  time  after  its  execution  will  give 
it  precedence.  ■  So  will  the  prior  recording  of  the  subse- 
quent conveyance  give  it  precedence  over  a  prior  one  sub- 
sequently recorded,  although  neither  of  them  be  recorded 
within  the  five  days."  In  the  case  at  bar  the  abstract, 
which  is  made  a  part  of  the  complaint,  shows,  and  the  de- 
murrer thereto  admits,  that  the  deeds  executed  to  Emma 
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L.  Watson,  plaintiff's  predecessor  in  interest,  July  27  and 
31,  and  August  3,  1901,  respectively,  were  recorded  Sep- 
tember 21st  of  that  year,  and  that  the  deeds  executed  by 
her  grantors  to  the  defendant  and  acknowledged  August 
20,  1901,  were  not  recorded  until  November  16th  of  that 
year.  The  defendant's  deeds  not  having  been  recorded 
within  five  days  after  their  execution,  and  those  executed 
to  plaintiff's  predecessor  in  interest  having  been  first  re- 
corded, the  court,  by  invoking  the  maxim  that  where  there 
are  equal  equities  the  first  in  time  shall  prevail,  properly 
concluded  that  plaintiff's  right  to  the  relief  sought  was 
thereby  established,  and,  concurring  in  that  view,  the  de- 
cree is  affirmed.  Affirmed. 

On  Motion  to  Recall  Mandate  and  For  Leave 

TO  Answer. 

Per  Curiam.  12.  This  is  a  motion  to  recall  the  man- 
date in  order  that  a  provision  may  be  inserted  therein 
permitting  the  defendant  to  apply  to  the  court  below  for 
leave  to  answer  by  pleading  that  the  property  in  contro- 
versy is  not  in  Lane,  but  is  in  Douglas  County,  and  that 
the  defendant's  deed,  although  of  subsequent  date  to  plain- 
tiff's, was  first  recorded  in  the  latter  county.  In  the  court 
below  the  defendant  demurred  to  the  complaint,  but  his 
demurrer  was  overruled,  and  he  declined  to  plead  further. 
A  decree  was  then  entered  in  favor  of  the  plaintiff,  as 
prayed  for  in  the  complaint,  from  which  an  appeal  was 
taken,  and  the  decree  was  affirmed.  In  cases  of  this  char- 
acter, it  is  discretionary  with  this  court  either  to  enter  a 
final  decree  here,  or  to  remand  the  suit  for  such  further 
proceedings  as  it  may  deem  right  and  proper. 

13.  If  the  case  be  remanded,  it  is  open  to  the  court  be- 
low to  determine  in  the  first  instance  whether  the  defend- 
ant shall  be  permitted  to  plead  further :  Powell  v.  Dayton 


June,  1903.]  Hoover  v.  King.  281 

8,  &  G.  R  Co.  14  Or.  22  (12  Pac.  83);  Fowle  v.  Hauae,  30 
Or.  305  (47  Pac.  787);  State  ez  rel,  v.  Metschan,  32  Or.  372 
(46  Pac.  791,  53  Pac.  1071,  41  L.  R.  A.  692).  The  ques- 
tion as  to  the  proper  procedure  in  the  present  suit  was 
presented  and  determined  on  the  petition  for  rehearing, 
and  the  conclusion  then  reached  necessarily  disposes  of 
the  present  motion.  Motion  Overruled. 

Decided  29  June,  1908. 

HOOVBB  r.  KIKQ. 

[  72  Pao.  880.1 

Judgment  in  Ejectment  as  Res  Judicata. 

1.  A  jadgment  In  an  action  of  ejectment  dismissing  the  complalntand  award- 
ing costs  to  defendant,  based  on  a  verdict  finding  for  the  defendant  and  against 
the  plaintiff;  is  not  a  bar  to  another  ejectment  action  for  the  same  land,  for  it 
does  not  appear  by  either  the  verdict  or  Judgment  that  there  was  a  determina- 
tion of  the  question  of  tiUe  directly  or  Inferential ly. 

Res  Judicata— Inference  as  to  Ambiguous  Judgment. 

2L  When  a  case  presents  more  than  one  Issue  on  which  the  Judgment  may 
rest,  one  of  which  goes  to  the  merits,  while  the  others  do  not,  it  will  be  inferred 
that  the  Judgment  was  not  based  on  the  merits,  unless  it  so  appears. 

Forms  of  Final  Orders  in  Law  and  Equity— Practice. 

3.  Under  the  Oregon  practice  a  law  action  Is  disposed  of  by  a  Judgment  for 
plaintifl'or  defendant,  or  one  of  nonsuit,  while  a  suit  in  equity  either  pasnes  to  a 
decree  or  is  dismissed ;  but  a  Judgment  of  dismissal  is  unknown  at  law. 

Judgment  as  an  Estoppel. 

i.  The  conclusive  element  in  a  final  order  that  makes  It  available  as  an  estoppel 
is  its  decision  on  the  merits  of  the  dispute,  and  not  that  it  is  in  flavor  of  one  or  an- 
other party. 

From  Harney:    Morton  D.  Clifford,  Judge. 

This  is  an  action  by  Newton  Hoover  against  W.  J.  King 
and  others  to  recover  possession  of  the  east  i  of  the  south- 
west i  of  section  8,  township  25  south  of  range  35i  ^ast, 
in  Harney  County,  which  plaintiff  tried  to  recover  posses- 
sion of  from  the  same  defendants  in  an  action  begun  in 
1889,  wherein  he  alleged  in  his  complaint  that  he  was  the 
owner  in  fee  simple  and  entitled  to  the  possession  of  the 
property,  and  that  the  defendants  and  each  of  them  wrong- 
fully and  unlawfully  withheld  possession  from  him.  The 
defendants  answered,  denying  the  plaintiff's  title  or  right 
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to  the  possession,  or  that  they  wrongfully  or  unlawfully 
withheld  possession  from  him,  and  for  an  affirmative  de- 
fense pleaded  title  in  the  defendant,  Mrs.  Alice  L.  Bartlett. 
A  trial  was  had,  and  the  jury  returned  the  following  verdict, 
omitting  title:  "We,  the  trial  jury  in  the  above-entitled 
action,  find  for  the  defendants  Alice  L.  Bartlett  and  George 
W.  Bartlett,  and  against  the  plaintiff,  Newton  Hoover." 
Upon  motion  of  defendants  for  judgment  on  the  verdict, 
it  was  "ordered  and  adjudged  that  said  motion  for  judgment 
be,  and  the  same  is  hereby,  granted  and  allowed, and  that 
plaintiff's  complaint  filed  herein  be,  and  the  same  is  hereby, 
dismissed,  and  the  defendants  have  and  recover  of  and 
from  the  plaintiff  their  costs  and  disbursements  herein, 
taxed  at  $16."  Thereafter  the  plaintiff  commenced  the  pre- 
sent action.  The  complaint  is  in  the  usual  form.  The 
answer  denies  the  material  allegations  thereof,  sets  up  title 
in  the  defendant,  Alice  L.  Bartlett,  and  pleads  as  a  bar  the 
judgment  in  the  former  action.  The  court  held  the  plea  in 
bar  good,  and  instructed  the  jury  that  the  former  judgment 
was  a  sufficient  defense  to  this  action.  Notwithstanding 
this  instruction,  however,  the  jury  found  that  the  plaintiff 
was  the  owner  in  fee  simple  of  the  premises  in  contro- 
versy, returned  a  verdict  in  his  favor,  and  assessed  his 
damages  at  $700.  The  verdict  was  set  aside  on  motion  of 
the  defendants,  and  a  new  trial  ordered,  upon  which  the 
jury,  by  direction  of  the  court,  returned  a  verdict  in  favor 
of  the  defendants.  From  the  judgment  entered  thereon 
plaintiff  appeals.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  John 
G,  Saxton  and  Will  R.  King,  with  an  oral  argument  by 
Mr,  King. 

For  respondents  there  was  a  brief  over  the  name  of 
Parrish  &  Rembold, 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing language,  delivered  the  opinion  of  the  court. 
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The  only  question  presented  by  this  appeal  is  whether 
the  judgment  in  the  former  action  is  a  bar  to  this.  At 
common  law,  ejectment  was  a  mere  possessory  action  be- 
tween fictitious  parties.  The  judgment  therein  did  not  de- 
termine the  estate  or  interest  of  the  parties  in  the  property, 
nor  did  it  conclusively  determine  the  right  to  possession. 
It  therefore  was  not  a  bar  to  another  or  subsequent  action 
to  recover  possession  of  the  same  property :  2  Black,  Jud. 
§  650.  But  in  the  majority  of  the  states  of  the  Union  the 
common-law  action  has  been  pruned  of  its  fiction  and  arti- 
ficiality, and  made  a  simple  remedy  for  the  recovery  of  the 
possession  of  real  property  and  the  trial  of  the  title  thereto. 
It  has  generally  been  prescribed,  either  expressly  or  by 
necessary  inference,  that  the  judgment  in  such  an  action 
shall  be  conclusive  between  the  parties  and  privies.  Such 
are  the  provisions  of  our  statute.  Any  person  having  a 
legal  estate  in  real  property  and  the  present  right  to  the 
possession  thereof,  may  recover  such  possession,  with  dam- 
ages for  withholding  the  same,  by  an  action  at  law  :  B.  &  C. 
Comp.  §  326.  The  plaintiff  is  required  to  set  forth  in  his 
complaint  the  nature  of  his  estate,  whether  in  fee,  for  life, 
or  for  a  terra  of  years,  and  for  whose  life,  or  the  duration 
of  such  term  :  B.  &  C.  Comp.  §  328.  The  defendant  is  not 
allowed  to  give  evidence  of  any  estate  in  himself  or  another, 
or  any  license  or  right  to  the  possession  of  the  property, 
"unless  the  same  be  pleaded  in  his  answer,"  with  *'the  cer- 
tainty and  particularity  required  in  a  complaint":  B.  &  C. 
Comp.  §  329.  The  jury  are  required  to  find,  if  their  verdict 
is  for  the  plaintiff,  "that  he  is  entitled  to  the  possession  of 
the  property  described  in  the  complaint,  or  some  part 
thereof,  or  some  undivided  share  or  interest  in  either,  and 
the  nature  and  duration  of  his  estate  in  such  property,  part 
thereof,  or  undivided  share  or  interest  in  either,  as  the  case 
may  be,"  and,  if  for  the  defendant,  "that  the  plaintiff  is 
not  entitled  to  the  possession  of  the  property  described  in 
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the  complaint,  or  to  such  part  thereof  as  the  defendant  de- 
fends for,  and  the  estate  in  such  property  or  part  thereof, 
or  license  or  right  to  the  possession  of  either,  established 
on  the  trial  by  the  defendant,  if  any,  in  efiFect,  as  the  same  is 
required  to  be  pleaded  ":  B.  &  C.  Comp.  §  330.  The  judg- 
ment *'shall  be  conclusive  as  to  the  estate  in  such  prop- 
erty and  the  right  to  the  possession  thereof,  so  far  as  the 
same  is  thereby  determined,  upon  the  party  against  whom 
the  same  is  given,  and  against  all  persons  claiming  from, 
through,  or  under  such  party,  after  the  commencement  of 
such  action,  except  as  in  this  section  provided  ":  B.  &  C. 
Comp.  §  339.  It  is  thus  apparent  that  the  statute  contem- 
plates that  the  title  to  land  may  be  tried  in  an  action  to 
recover  possession  thereof,  and  that,  so  far  as  the  same 
is  tried  and  determined,  the  judgment  therein  is  conclusive 
upon  the  party  against  whom  it  is  given  :  Barrell  v.  Title 
Quarantee  Co.  27  Or.  77  (39  Pac.  992);  Moores  v.  Moores, 
36  Or.  261  (59  Pac.  327).  But  it  is  only  when  it  appears 
from  the  judgment  that  the  title  has  in  fact  been  tried  and 
determined  that  it  can  have  such  an  effect.  At  common 
law,  the  judgment  in  an  action  to  recover  real  property 
was  not  conclusive  upon  the  parties,  nor  is  it  conclusive 
under  the  statute,  unless  it  is  within  the  terms  thereof.  It 
is  declared  in  express  terms  that  the  judgment  is  conclusive 
on  the  title  only  "so  far  as  the  same  is  thereby  determined," 
and  "that  only  is  deemed  to  have  been  determined  by  a 
former  judgment,  decree,  or  order  which  appears  upon  its 
face  to  have  been  so  determined,  or  which  was  actually 
and  necessarily  included  therein  or  necessary  thereto": 
B.  &  C.  Comp.  §  748. 

Now,  looking  at  the  verdict  and  judgment  in  the  former 
action  brought  by  the  plaintiff  to  recover  possession  of  the 
property  now  in  controversy,  all  that  appears  to  have  been 
determined  thereby  is  that  the  jury  found  "  for  the  defend- 
ants," that  the  complaint  was  dismissed,  and  costs  were 
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awarded  to  the  defendants.  There  is  no  finding  by  the 
jury  nor  adjudication  by  the  court  concerning  the  title, 
nor  was  it  necessarily  included  in  the  judgment  rendered, 
or  essential  thereto.  There  were  two  issues  in  the  case  — 
one  as  to  the  plaintiff's  title,  and  the  other  as  to  his  right 
to  the  immediate  possession  of  the  property  in  controversy. 
A  finding  and  judgment  adverse  to  him  on  either  issue 
would  have  defeated  the  action ;  but  the  record  does  not 
disclose  whether  the  judgment  was  based  upon  the  one  or 
the  other.  The  verdict  affords  no  information  on  the  sub- 
ject. It  contains  no  finding  as  to  the  title  or  right  to  the 
possession  of  the  property.  It  does  not  conform  to  the 
requirements  of  the  statute,  and  any  judgment  that  might 
have  been  entered  thereon  would  have  been  erroneous  and 
reversible  on  appeal :  Long  v.  Linn^  71  111.  152 ;  PenscLCola 
Ice  Co.  V.  Perry,  120  U.  S.  318  (7  Sup.  Ct.  576);  Oney  v. 
Clendenin,  28  W.  Va.  34.  If  the  jury  had  found  that  the 
plaintiff  was  not  entitled  to  the  possession  of  the  property, 
and  that  Mrs.  Bartlett  was  the  owner  in  fee  thereof  and 
entitled  to  the  possession  as  pleaded  in  the  answer,  a  judg- 
ment entered  thereon,  merely  dismissing  the  complaint 
and  awarding  costs,  might  perhaps  have  been  construed 
as  an  adjudication  of  the  title,  and  therefore  a  bar  to  a 
subsequent  action :  2  Black,  Judgm.  §  703 ;  Amory  w.Amory, 
26  Wis.  152 ;  Granger  v.  Singleton,  32  La.  Ann.  898.  So, 
too,  a  judgment  rendered  on  the  verdict  actually  returned, 
determining  the  question  of  title,  might  perhaps  have  been 
sufficient  on  a  collateral  attack;  but,  when  neither  the 
verdict  nor  the  judgment  contains  any  finding  or  adjudi- 
cation on  such  issue,  it  is  not  perceived  on  what  theory 
the  court  would  be  justified  under  our  statute  in  holding 
that  the  judgment  is  a  bar  to  the  present  action. 

2.  When  there  are  two  issues  in  a  case,  upon  either  of 
which  the  judgment  may  rest,  one  going  to  the  merits 
and  the  other  not,  its  disposition  will  generally  be  con- 
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sidered  as  resting  upon  the  latter ;  the  merits  remaining 
unadjudicated,  unless  the  judgment  appears  to  have  been 
upon  the  merits:  21  Am.  &  Eng.  Ency.  Law  (1  ed.),  265. 
Now,  the  verdict  in  the  former  action  was  simply  a  find- 
ing in  favor  of  the  defendants,  and  the  judgment  merely 
dismissed  the  complaint  and  taxed  costs  and  disburse- 
ments against  the  plaintiff.  Only  two  points  were  thereby 
determined  :  (1)  That  the  complaint  should  be  dismissed, 
no  grounds  therefor  being  stated ;  and  (2)  that  the  de- 
fendants should  have  judgment  for  their  costs.  Neither 
of  these  questions  necessarily  went  to  the  merits  of  the 
title.  Either  could  properly  rest  on  the  failure  of  the  plain- 
tiff to  show  a  right  to  the  immediate  possession  of  the 
property,  and,  in  view  of  the  rule  stated,  it  will  be  so  con- 
sidered. 

3.  A  judgment  dismissing  a  complaint  in  an  action  at 
law  is  a  proceeding  unknown  to  the  statute,  and  does  not 
necessarily  determine  any  of  the  issues  involved.  Costs 
are  but  an  incident  to  the  judgment,  and  do  not  add  to 
its  force  or  effect.  A  bill  or  suit  in  equity  may  be  "dis- 
missed," and  such  dismissal  is  an  effectual  bar  to  a  sub- 
sequent suit  for  the  same  cause,  unless  given  without 
prejudice  :  B.  &  C.  Comp.  §  412.  An  action  at  law,  how- 
ever, is  disposed  of  either  by  a  judgment  in  favor  of  the 
plaintiff  or  defendant,  or  one  of  nonsuit.  If  the  former, 
the  cause  of  action  is  determined,  and  it  is  brought  to  an 
end.  If  the  latter,  only  the  pending  action  is  disposed  of, 
and  another  may  be  brought  upon  the  same  cause :  Hughes 
V.  Walker,  14  Or.  481  (13  Pac.  450).  Since  neither  the  ver- 
dict nor  the  judgment  in  the  former  action  shows  that  the 
title  to  the  property  was  tried  and  determined,  the  judg- 
ment can,  in  our  opinion,  have  no  more  force  than  a  non- 
suit, and  is  not  a  bar  to  a  subsequent  action  to  recover 
possession  of  the  same  property :  Fitch  v.  Cornell,  1  Sawy. 
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156  (Fed.  Cas.  No.  4,834);  Hughes  v.  Wheeler,  76  Cal.  230 
(18Pac.  386). 

4.  It  is  not  the  recovery  by  the  defendants  that  consti- 
tutes the  bar  or  estoppel,  but  the  decision  upon  the  merits 
of  the  question  which  is  in  dispute  between  the  parties : 
Dawley  v.  Brown,  79  N.  Y.  390 ;  King  v.  Townshend,  65  Hun, 
567  (20  N.  Y.  Supp.  602);  same  case,  141  N.  Y.  358  (36 
N.  E.  513). 

It  was  insisted  at  the  argument  that,  if  the  court  should 
conclude  that  the  court  below  was  in  error  in  holding  the 
former  judgment  a  bar,  the  cause  should  be  remanded,  with 
directions  to  enter  a  judgment  on  the  verdict  returned  on 
the  first  trial  of  the  present  action.  The  verdict  was  con- 
trary to  the  instructions  of  the  trial  court,  for  which  reason 
it  was  set  aside  and  a  new  trial  awarded ;  and  we  do  not 
think  that  we  would  be  justified,  under  the  circumstances, 
in  so  remanding  the  cause. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered. 

Reversed. 

» 

Decided  6  July,  1903. 

STATE  ex  rel.  v,  BANFIELD. 

[72  Pao.  1088.] 

CONSTBUCTION  OF  8TATUTB8— MEANING  OF  LEOISIiATURB. 

1.  Tbe  act  of  1908,  purporting  to  ameud  the  statutes  relating  to  The  Port  of  Port- 
land (Laws,  190B,  p.  839),  was  Intended  as  an  amendment  of  the  act  of  1901  on  the 
same  subject.  This  is  evident  flrom  the  language  of  the  title  of  the  act,  and  from 
a  comparison  of  the  act  of  1901  with  an  act  on  the  same  subject  in  1890,  which  does 
not  contain  any  sections  numbered  to  correspond  with  those  revised  by  the  latest 
act. 

Quotation  and  Punctuation  Marks— Statutes. 

2.  Quotation  marks  are  points  of  punctuation,  and,  like  other  such  points,  are 
not  controlling  in  determining  the  real  meaning  of  an  act  or  its  title,  but  may  be 
entirely  disregarded  or  rearranged  as  the  meaning  may  require. 

Statutes— Title  of  Amendatory  Act  — Constitution. 

8.  The  requirement  of  Const.  Or.  Art.  IV,  g  20,  that  **every  act  shall  embrace 
but  one  subject  and  matters  properly  connected  therewith,  which  subjects  shall 
be  expressed  in  the  title,'*  is  complied  with,  in  the  case  of  an  amendatory  act,  by 
any  designation  that  Identifies  with  reasonable  certainty  the  law  to  be  modified. 

Judicial  Notice  of  Dates  of  Legislative  Acts. 

4.  Under  B.  &  C.  Comp.  g  720,  subd.  8,  providing  that  courts  will  take  Judicial 
notice  of  the  "public  and  private  oflleial  acts  of  the  legislative,  executive,  and 
Judicial  departments  of  this  state,"  tbe  court-s  may  properly  consider  the  dates  of 
the  enactment  of  the  various  statutes  relating  to  The  Port  of  Portland. 
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From  Multnomah :  Arthur  L.  Frazer,  Alfred  F. 
Sears,  Jr.,  and  Melvin  C.  George,  Judges,  in  joint 
session. 

Quo  warranto  by  the  State  of  Oregon,  on  the  relation  of 
Chas.  F.  Swigert  and  others,  against  M.  C.  Banfield  and 
others,  to  determine  the  right  to  an  office.  There  was  a 
judgment  for  relators  and  defendants  appeal.  The  case 
was  submitted  on  briefs  under  Rule  16  (35  Or.  600,  601). 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Will- 
iams,  Wood  &  lAnthicum. 

For  respondents  there  was  a  brief  over  the  names  of 
John  Manning,  District  Attorney,  and  Carey  &  Maya. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  proceeding  to  determine  whether  the  relators 
or  the  defendants  are  entitled  to  exercise  the  power  and 
authoritv  vested  in  the  board  of  commissioners  of  The 
Port  of  Portland.  The  questions  involved  relate  to  the 
construction  and  sufficiency  of  the  title  of  the  act  of  1903, 
which  act  purports  to  invest  the  relators  with  such  power 
and  authority,  and,  if  valid,  displaces  the  defendants,  who 
constitute  the  present  board.  The  following  is  a  literal 
copy  of  the  title,  including  quotation  marks  (Laws,  1903, 
p.  339): 

An  act  to  amend  section  25  and  section  28  of  an  act 
entitled  an  act  to  revise  and  amend  an  act  entitled  "An 
act  to  establish  and  incorporate  the  Port  of  Portland,  and 
to  provide  for  the  improvement  of  the  Willamette  and 
Columbia  rivers  in  said  port,  and  between  said  port  and  the 
sea,  passed  by  the  Legislative  Assembly  of  the  State  of 
Oregon  in  the  year  1891,  and  filed  in  the  office  of  the  Sec- 
retary of  State  February  18,  1891 ;  and  to  repeal  an  act 
entitled  an  act  to  amend  an  act  of  the  Legislative  Assem- 
bly of  the  State  of  Oregon,  filed  in  the  office  of  the  Sec- 
retary of  State  February  18,  1891,  entitled  an  act  to  estab- 
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lish  and  incorporate  the  Port  of  Portland,  and  to  provide 
for  the  improvement  of  the  Willamette  and  Col  iimbia  rivers 
in  said  port,  and  between  said  port  and  the  sea,  and  filed 
in  the  office  of  the  Secretary  of  State  February  10, 1893, 
and  to  repeal  an  act  entitled  an  act  to  amend  an  act  en- 
titled an  act  to  establish  and  incorporate  the  Port  of 
Portland,  and  to  provide  for  the  improvement  of  the  Wil- 
lamette and  Columbia  rivers  in  said  port,  and  between 
said  port  and  the  sea,  filed  in  the  office  of  the  Secretary 
of  State  February  18, 1891 ;  and  to  amend  an  act  entitled 
an  act  of  the  Legislative  Assembly  of  the  State  of  Oregon, 
filed  in  the  office  of  the  Secretary  of  State  February  18, 
1891,  entitled  an  act  to  establish  and  incorporate  the  Port 
of  Portland,  and  to  provide  for  the  improvement  of  the 
\yillamette  and  Columbia  rivers  in  said  port,  and  between 
said  port  and  the  sea,  filed  in  the  office  of  the  Secretary 
of  State  February  10,  1893,"  and  approved  February  18, 
1899. 

The  first  section  of  the  act.  observing  the  quotation 
marks  as  therein  set  forth,  reads  in  part  as  follows : 

That  section  25  of  an  act  entitled  an  act  to  revise  and 
amend  an  act  entitled  **An  act  to  establish  and  incorpo- 
rate the  Port  of  Portland,  ♦  ♦  filed  in  the  office  of  the 
Secretary  of  State  February  10,  1893,'*  and  approved  Feb- 
ruary 18,  1899,  be  amended  to  read  as  follows. 

The  title  of  the  act  of  1901  reads,  preserving  its  form 
of  quoting  (Laws,  1901,  p.  417): 

An  act  to  revise  and  amend  an  act  entitled  "An  act  to 
establish  ♦  ♦  filed  in  the  office  of  the  Secretary  of  State 
February  10,  1893,"  and  approved  February  18,  1899. 

In  this  title  it  will  be  noted  that  the  closing  words,  "and 

approved  February  18,  1899,"  are  not  contained  in  the 

quotation  marks  of  the  title  of  the  act  to  be  amended.    The 

title  of  the  1899  act  (Laws,  1899,  p.  146)  reads,  literally: 

An  act  to  amend  an  act  entitled  "An  act  *  *  "  filed  in 
the  office  of  the  Secretary  of  State  February  10,  1893. 

This  gives  a  sufficient  outline  of  the  situation.     The 
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judgment  of  the  trial  court  being  favorable  to  the  relators, 
the  defendants  appeal,  and  in  support  thereof  make  two 
contentions  :  (1)  That  the  act  in  question  is  void,  because 
it  was  designed  to  be  amendatory  of  the  act  of  1899,  which 
had  theretofore  been  repealed  by  the  act  of  1901 ;  and  (2) 
that,  if  designed  to  be  amendatory  in  any  respect  of  the 
act  of  1901,  it  is  void,  because  the  latter  act  is  not  suffi- 
ciently described  so  as  to  indicate  with  reasonable  cer- 
tainty and  definiteness  that  it  is  the  act  intended  to  be 
amended. 

1.  Speaking  of  the  first  contention,  there  is  some  con- 
fusion, caused,  no  doubt,  by  the  inappropriate  or  inaccu- 
rate use  of  the  quotation  marks.  If  they  had  been  so 
placed  as  to  include  the  words,  **an  act  to  revise  and  amend 
an  act  entitled,"  at  the  beginning,  and  the  words,  "and 
approved  February  18,  1899,"  at  the  conclusion  of  the 
title,  there  could  have  been  no  mistaking  the  purpose  of 
the  legislature  to  amend  the  act  of  1901.  By  section  1  it 
is  provided  "that  section  25  of  an  act,"  running  in  exact 
language  and  punctuation  as  the  title  of  the  act  of  1901, 
"be  amended  to  read  as  follows,"  section  25^  as  amended, 
being  then  set  forth  in  eztenso.  And  section  2  provides 
"that  section  28  of  said  act  be  amended  to  read  as  fol- 
lows," setting  forth  the  section  in  like  manner  as  with 
section  25.  A  reference  to  the  act  of  1899  shows  it  to  be 
"An  act  to  amend  an  act  entitled  *An  act  to  establish  and 
incorporate  the  Port  of  Portland,  ♦  *  '  filed  in  the  office 
of  the  Secretary  of  State  February  10,  1893."  The  act 
under  consideration  is  entitled,  "An  act  to  amend  section 
25  and  section  28  of  an  act  entitled  'An  act  to  revise  and 
amend  an  act  entitled  "An  act  to  establish  and  incorporate 
the  Port  of  Portland,  ♦  ♦  "  '  "  thus  indicating  unmistak- 
ably that  the  amendment  contemplated  was  not  of  the 
amendatory  act  of  1899,  but  of  sections  25  and  28  of  a 
revisory  and  amendatory  act  to  establish  and  incorporate 
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the  Port  of  Portland,  necessarily  different  and  distinct 
from  it.  Another  feature  rendering  it  impossible  that  re- 
ference could  have  been  made  to  the  act  of  1899,  if  we 
may  be  permitted  to  make  note  of  it,  is  that  it  contains 
but  eight  sections,  numbered  consecutively,  while  the  act 
of  1901  contains  sections  corresponding  in  number  to 
those  stated  by  the  bill ;  so  that  it  is  made  absolutely  cer- 
tain that  the  present  act  was  not  intended  to  be  amenda- 
tory of  the  act  of  1899. 

2.  Quotation  marks  are  marks  of  punctuation  (Webster's 
Intern.  Diet.),  and  the  punctuation  of  an  act  or  its  title  is 
not  controlling  in  construing  it  for  the  purpose  of  ascer- 
taining its  real  meaning.  Says  Mr.  Justice  Harlan,  in 
Hammock  v.  Loan  &  Trust  Co.  105  U.  S.  77,  84,  *'punctua- 
tion  is  no  part  of  the  statute,"  and  this  court,  in  treating 
of  the  subject,  has  declared  the  rule  to  be  that  "courts 
will,  in  the  construction  of  statutes,  for  the  purpose  of  ar- 
riving at  the  real  meaning  and  intention  of  the  lawmakers, 
disregard  the  punctuation,  or  repunctuate,  if  need  be,  to 
render  clear  the  true  meaning  of  the  statute"  {Baker  v. 
Payne,  22  Or.  335,  341,  29  Pac.  787),  employing  very 
nearly  the  language  of  the  court  in  Hamilton  v.  Steamboat 
R.  B.  Hamilton,  16  Ohio  St.  428.  See,  also,  Allen  v.  Russell, 
39  Ohio  St.  336;  Albright  v.  Payne,  43  Ohio  St.  8  (1  N.  E. 
16);  (7u«/iirijf  V.  TFbrHcJk,  9  Gray  (Mass.),  382;  Qyger's  Es- 
tate, 65  Pa.  311.  Commonwealth  v.  Taylor  et  al,  159  Pa. 
451  (28  Atl.  348),  is  a  case  of  much  similarity  to  the  one 
at  bar,  involving  the  inappropriate  use  of  the  quotation 
marks,  wherein  the  latter  of  subquotation  marks  was 
treated  as  if  set  back  to  the  end  of  a  preceding  clause  in 
the  title,  the  sense  being  otherwise  clear  and  perspicuous. 
So  it  is  with  the  title  of  the  present  act.  The  meaning  is 
clear,  and  we  have  only  to  readjust  the  quotation  marks 
to  relieve  it  of  all  confusion  or  doubt.  The  first  conten- 
tion is  therefore  not  sustained. 
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3.  The  explicit  objection  involved  in  the  second  con- 
tention is  that  the  title  of  the  act  omits  any  reference  to 
the  date  of  the  passage  of  the  act  intended  to  be  amended, 
or  of  its  approval  or  filing  with  the  Secretary  of  State,  or 
any  indication  as  to  where  it  may  be  found  in  an  author- 
ized publication  of  the  statutes  or  laws  of  the  state,  thus 
rendering  the  title  indefinite  and  uncertain  as  to  the 
statute  or  act  intended  to  be  amended,  and  therefore  that 
it  is  not  within  the  precept  of  the  Constitution  Art.  IV, 
§  20,  that  ''every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which  subjects  shall 
be  expressed  in  the  title.'*  As  a  general  rule,  any  refer- 
ence to  the  law  to  be  amended^  or  designation  of  it  by 
which  it  can  with  reasonable  certainty  be  determined  what 
law  is  intended,  is  sufficient  to  meet  such  constitutional 
requirements:  Hearn  v.  Louttit,  42  Or.  572  (72  Pac.  132). 
It  was  held,  iri  Shoemaker  v.  Smith,  37  Ind.  122,  in  accord- 
ance with  this  principle,  that  **there  was  no  need  of  stat- 
ing the  date  of  the  approval  of  the  amended  law.  This  is 
usually,  but  not  necessarily,  done,  and  the  omission  can 
be  of  no  consequence  if  the  law  intended  to  be  amended 
is  pointed  out  with  such  reasonable  certainty  as  to  iden- 
tify it.  This  is  done  by  a  substantial  recital  of  its  title, 
and  we  will  take  judicial  notice  that  there  is  no  other 
statute  bearing  such  title."  Barring  quotation  marks,  and 
perhaps  some  other  punctuation,  the  title  of  the  act  of  1901 
is  exactly  stated  in  the  title  of  the  act  in  question,  so  that 
there  is  no  chance  of  mistaking  the  act  or  statute  designed 
to  be  amended,  and  the  constitutional  requirement  has 
been  met. 

4.  The  public  character  of  the  different  acts  relating  to 
the  Port  of  Portland  will  admit  of  the  court  taking  judi- 
cial notice  of  their  enactment  (B.  &  C.  Comp.  §  720),  and 
therefore  no  obstacle  stands  in  the  way  of  determining  the 
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identity  of  the  act  intended  to  be  amended  from  the  title 
of  the  act  in  question. 

These  considerations  are  in  affirmance  of  the  judgment 
of  the  trial  court,  and  such  will  be  the  order  of  this  court. 

Affirmed. 


Argued  22  June,  decided  6  July,  1903. 

EABLE  i\  EABLE. 

[72  Pac.  076.] 

Divorce  — Misconduct  of  Plaintiff  as  a  Defense  — Pleading. 

Misconduct,  of  plaintiflT amounting  to  a  cause  for  divorce  in  h  defense  to  a  suit 
to  dissolve  the  marriage  relation,  and  it  will  be  considered  whenever  it  appears 
in  evidence  whether  pleaded  or  not ;  this  under  the  general  rule  that  those  who 
come  into  equity  must  come  with  clean  hands. 

From  Coos :   James  W.  Hamilton,  Judge. 

Suit  by  Lou  L.  Earle  against  Sylvester  Z.  Earle  for  a 
divorce,  resulting  in  a  decree  of  dismissal,  from  which 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John 
F.  and  James  T.  Hall,  with  an  oral  argument  by  Mr.  John 
F.  Hall 

For  the  state  there  was  a  brief  over  the  name  of  George 
M.  Brown,  District  Attorney. 

Per  Curiam.  This  is  a  suit  for  a  divorce  on  the  ground 
of  desertion.  The  defendant  was  served  by  publication, 
but  did  not  appear.  The  state  appeared  by  the  district 
attorney.  Plaintiff  and  defendant  were  married  in  July, 
1896,  while  on  board  a  steamship  off  the  coast  of  Guate- 
mala. A  few  months  later  they  returned  to  Marshfield, 
where  they  lived  together  at  intervals  until  March,  1900, 
when  defendant  left  the  state  and  has  never  returned.  At 
the  trial  it  was  disclosed  by  the  evidence  of  plaintiff's  wit- 
nesses that  she  was  then,  and  for  many  years  prior  thereto 
had  been,  a  prostitute  and  the  keeper  of  a  house  of  ill-fame 
in  Marshfield.     Upon  this  state  of  the  record,  the  court 
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below  dismissed  the  complaint,  and  properly  so.  "It  is," 
says  Mr.  Bishop,  **a  bar  to  any  suit  to  dissolve  a  valid  mar- 
riage, or  to  separate  the  parties  from  bed  and  board,  that 
either  before  or  after  the  complaint  of  delictum  transpired 
the  plaintiff  himself  did  what,  whether  of  the  like  offend- 
ing or  any  other,  was  cause  for  a  divorce  of  either  sort." 
2  Bishop,  Marriage,  Div.  &  Sep.  §  3G5.  This  is  for  the 
obvious  reason  that  the  law  forbids  redress  to  the  plaintiff 
who  is  in  equal  default  with  the  defendant,  and  helps  those 
who  obey  it,  and  not  those  who  violate  it.  The  plaintiff's 
conduct  since  defendant's  alleged  desertion  of  her  is  a 
cause  for  divorce,  and  therefore  a  defense  to  this  suit.  It 
does  not  matter  that  the  defendant  made  default.  The 
state  is  deemed  a  party  defendant  in  any  suit  for  the  dis- 
solution of  a  marriage  contract  (B.  &  C.  Comp.  §  995),  and 
when  it  appeared  that  plaintiff  was  a  prostitute,  and  a  vi- 
olator of  both  the  moral  and  statutory  law,  the  court  right- 
fully refused  her  relief.  Affirmed. 

Decided  6  July,  1008. 

GRAHAM  V.  MERCHANT. 

[  72  Pac.  1088.1 

Construction  op  Pi.ea.ding  as  to  thb  Pleader. 

1.  Pleadings  are  usually  construed  against  their  authors  in  cases  where  the 
meaning  is  uncertain ;  as,  in  this  case,  which  is  an  action  for  money  had  and 

/^  204  received,  brought  by  a  vendee  of  land  under  a  contract  providing  that  the  vendor 
L^  803  might  rescind  and  forfeit  payments  then  made,  in  case  any  required  payment 
should  not  be  made  at  the  appointed  time,  where  it  appeared  that  the  last  install- 
ment of  the  purchase  price  was  due  on  March  15th,  and  that  a  stated  sura  had 
been  received  prior  to  July  28th  of  the  same  year,  it  must  be  inferred  that  this  sum 
was  received  after  March  15tb. 

Time  as  I<:3sencs  of  a  Contract  — Exercise  op  Right  to  Forfeit. 

2.  A  provision  in  a  contract  for  the  sale  of  realty,  giving  the  vendor  the  right 
of  forfeiture  upon  default  in  a  stipulated  condition  to  be  performed  by  the  vendee, 
is  valid  and  enforceable. 

Option  to  Forfeit  Must  be  Exercised. 

3.  A  right  to  declare  a  forfeiture  of  a  contract  is  one  that  must  be  affirmatively 
exercised  by  the  person  reserving  it. 

Vendor  — Waiving  Right  to  Forfeit  — Payment  by  Vendee. 

4.  Where  a  contract  for  the  sale  of  land  provided  for  the  payment  of  the  pur. 
chase  price  In  installments,  and  stipulated  that,  if  any  installment  should  not  be 
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paid  when  due,  the  vendor  might  take  possession  of  the  land,  and  declare  forfeited 
all  payments  which  had  been  made,  the  acceptance  of  a  payment  by  the  vendor 
after  the  vendee  was  In  default  was  an  election  to  consider  the  contract  still  in 
force. 

Notice  by  Vendor  of  Election  to  Forfeit. 

5.  Under  such  a  contract,  while  the  vendee  is  in  default  under  a  waiver  of  the 
right  to  declare  a  forfeiture,  the  vendor  cannot  forfeit  except  after  notice  and  after 
allowing  the  vendee  a  reasonable  time  within  which  to  comply  with  the  terms  of 
the  contract. 

IN.STRUCTION  AS  TO  BURDEN  OF  PROOF. 

6.  In  an  action  by  the  vendee  to  recover  payments  made  on  a  contract  for  the 
sale  of  land,  providing  that,  in  case  the  vendee  should  make  default  in  the  pay- 
ment of  any  of  the  Installments  of  the  purchase  price,  the  vendor  might  declare 
forfeited  the  payments  previously  made,  and  reenter  on  the  land,  it  was  admitted 
that  the  last  payment  was  not  made  when  it  was  due,  the  vendee  alleging  the 
making  of  an  oral  contract  for  an  extension  of  time.  The  vendor  requested  an 
instruction  that  the  burden  was  on  plaintiff  to  prove  by  the  preponderance  of  the 
evidence  that  such  agreement  had  been  entered  into,  and  that,  unless  the  Jury  so 
found,  their  verdict  should  be  for  the  vendor.  Heldf  that  this  request  was  Included 
in  a  charge  that  the  burden  was  on  plaintiff  to  prove  the  allegations  of  the  com- 
plaint, and  to  prove  by  a  preponderance  of  the  evidence  that  a  parol  contract  had 
been  entered  into  as  alleged,  and  that  if  the  vendee  made  default,  and  while  such 
default  continued  the  vendor  demanded  payment,  and  retook  possession  of  the 
premises  and  exercised  control  over  them,  the  vendee  could  not  recover. 

INSTRUCTION   WiTHIN  ISSUES  OF  PLEADINGS  — RESCISSION  BY  VENDOR. 

7.  A  contract  for  the  sale  of  land  stipulated  for  the  payment  of  the  purchase 
price  by  installments,  and  provided  that,  if  defoult  should  be  made  in  the  pay- 
ment of  any  Installment,  the  vendor  might  reenter,  and  declare  forfeited  the  in- 
stallments paid.  After  a  reentry  by  the  vendor,  the  vendee  sued  to  recover  the 
installments  which  he  had  paid.  The  plaintiff  alleged  that  after  the  time  of  de- 
fault he  made  a  payment  on  the  land,  which  was  accepted  under  the  contract. 
The  defendant  denied  this,  but  admitted  that  after  default  he  had  received  a 
certain  amount  in  stumpage  on  logs  cut  and  removed  from  the  land.  Plaintiff 
claimed  this  money  was  received  as  a  payment  on  the  land.  Held^  that  an  in- 
struction that  defendant's  entry  on  the  land  was  wrongful,  if  the  Jury  found  that 
payments  had  been  accepted  by  him  after  plaintiff  was  in  default,  was  within  the 
issues. 

Idem. 

8.  Under  such  conditions  an  instruction  that  the  vendor's  reentry  was  wrong- 
ful if  the  time  for  completing  the  payments  had  been  extended  beyond  the  time 
of  such  reentry  was  within  the  Issues  made  by  the  pleadings. 

Idem. 

9.  Under  such  conditions  an  instruction  that  the  right  of  the  vendor  to  reenter 
and  declare  a  forfeiture  without  notice  was  waived  if,  after  default,  the  parties  had 
dealt  with  the  land  in  a  manner  inconsistent  with  the  theory  of  a  previous  for- 
feiture was  proper. 

Idem. 

10.  Under  such  conditions,  it  appearing  that  after  the  default,  but  during  the 
extension  of  time  alleged  by  the  vendee  to  have  been  made,  the  vendor  cut  and 
removed  from  the  land  a  large  quantity  of  timber,  a  charge  that  the  vendor's 
reentry  was  wrongful,  if  he  had  refused  to  account  for  moneys  which  should  have 
been  credited  to  the  vendee  was  proper. 

When  Interest  Begins  on  Money  Had  and  Received. 

11.  Under  B.  &C.  Comp.  g  4.'5e5,  providing  for  interest  on  money  received  to  the 
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UHe  of  another,  and  retained  beyond  a  reasonable  time  without  the  owner's  con- 
sent, Interest  begins  to  run  upon  money  had  and  received  from  the  time  It  is 
received,  and  not  from  the  time  of  demand  therefor. 

Efkkct  of  Changing  Rate  of  Interkht  on  Implied  Contract. 

12.  In  an  action  for  money  had  and  received,  where  it  appears  that  the  statu- 
tory rate  of  interest  has  been  changed  after  the  money  was  received  and  before 
the  Judgment,  Interest  should  be  computed  to  the  date  of  the  change  at  the  rate 
in  force  when  the  transaction  took  place,  and  thereafter  at  the  new  rate  to  the 
date  of  the  Judgment. 

Power  of  Supreme  Court  to  Modify  a  Judgment. 

13.  Under  B.  A  C.  Com  p.  g  556,  conferring  on  the  supreme  court  power  to  modify 
Judgments  and  to  order  new  trials,  a  Judgment  based  on  a  verdict  may  be  re- 
versed and  the  cause  remanded  with  directions  to  enter  a  particular  Judgment  in 
case  the  t&cUt  are  undisputed. 

From  Coos:  James  W.  Hamilton,  Judge. 

This  is  an  action  by  R.  A.  Graham  against  C.  H.  Mer- 
chant to  recover  money  paid  by  plaintiff  on  a  contract 
which  he  seeks  to  rescind  in  consequence  of  the  defend- 
ant's alleged  abandonment  thereof.  It  is  averred  in  the 
complaint,  in  substance,  that  on  March  21, 1895,  a  contract 
was  entered  into  whereby  the  defendant  stipulated  to  sell 
and  convey  to  the  plaintiff  720  acres  of  land  in  Coos  County 
for  $40,000,  of  which  $5,000  was  then  advanced,  $3,000  to 
be  paid  July  15th  of  that  year,  and  $8,000  on  March  15th 
each  year  for  four  years  thereafter,  ending  March  15,  1899, 
with  interest,  payable  annually,  at  7  per  cent  per  annum  ; 
the  taxes  imposed  upon  the  land  to  be  paid  by  the  plaintiff, 
and  all  improvements  placed  thereon  by  him  to  remain 
until  the  final  payment;  time  to  be  of  the  essence  of  the 
agreement,  and,  if  plaintiff  failed  to  make  any  of  the  pay- 
ments punctually,  the  defendant  should  have  the  right  to 
declare  the  contract  null  and  void,  in  which  case  plaintiff's 
interest  in  the  premises  should  cease,  without  any  right  of 
reclamation  or  compensation  for  the  money  paid  or  im- 
provements made.  It  is  further  alleged  that  the  following 
payments  have  been  made,  to  wit :  March  21 ,  1895,  $5,000 ; 
July  15, 1895,  $3,081.33  ;  March  15,  1896,  $10,240 ;  March 
25,  1897,  $9,680  ;  that  on  the  installments  of  $8,000  each 
which  matured  March  15, 1898,  and  March  15,  1899,  with 
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interest  thereon  of  $1,220  and  $560,  respectively,  there  was 
paid  "March  25,  1897,  to  July  31,  1899,  various  amounts 
at  different  times,  aggregating  $7,320,  and  July  31,  1899, 
$1,800,  all  of  which  payments  were  accepted  by  the  de- 
fendant under  said  written  contract ;''  that  about  July  28, 
1899,  a  parol  agreement  was  entered  into  whereby  defend- 
ant was  permitted  to  cut  and  remove  saw  logs  from  said 
land,  crediting  plaintiff  with  stumpage  therefor  at  the  rate 
of  $]  per  thousand  feet,  board  measure,  on  the  purchase 
price  of  the  land ;  that,  in  pursuance  of  the  latter  agree- 
ment, defendant,  prior  to  February  22,  1902,  cut  and  re- 
moved 12,000,000  feet  of  logs  of  the  stumpage  value  of 
$12,000,  but  neglected  to  give  plaintiff  credit  for  any  part 
thereof ;  that  he  then  and  thereafter  wrongfully  refused 
to  recognize  plaintiff  as  having  any  interest  in  the  land, 
asserting  that  all  his  right  thereto  had  been  forfeited  by 
his  failure  to  make  the  required  payments,  and  wrongfully 
repudiated  and  rescinded  said  contracts  ;  and  that,  in  con- 
sequence of  such  conduct,  plaintiff,  about  April  9,  1902, 
relinquished  and  surrendered  all  his  interest  in  and  posses- 
sion of  said  land  to  defendant,  and  demanded  repayment 
of  the  money  received,  and  interest  thereon,  amounting 
to  $51,956.33,  but  he  neglected  to  pay  any  part  thereof, 
wherefore  judgment  is  demanded  therefor. 

The  answer  admits  the  execution  of  said  contract,  and 
the  payment  of  the  several  installments  to  and  including 
that  of  $9,680,  March  25,  1897,  but  denies  that  plaintiff 
thereafter,  or  prior  to  July  31,  1899,  paid  $7,320,  or  that 
he  paid  on  the  latter  day  $1,800,  and  avers  that  the  follow- 
ing were  the  only  sums  received  after  March  25,  1897, 
to  wit,  December  15,  1897,  $1,149.61,  and  October  8,  1898, 
$393.73,  and  also  denies  that  any  of  the  payments  set  forth 
in  the  complaint  were  accepted  or  received  by  the  defend- 
ant under  said  written  contract  or  otherwise,  except  as 
therein  admitted.    He  admits,  however,  that  prior  to  July 
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28,  1899,  in  addition  to  the  suras  stated  in  the  answer  to 
have  been  paid,  he  received  $1,955.07  as  stumpage  on  logs 
removed  frora  said  land,  "the  same  being  a  part  of  the 
substance  of  said  property ;"  denies  that  said  parol  agree- 
ment was  entered  into,  or  that  he  cut  or  removed  12,000,- 
000  feet  of  logs,  of  the  stumpage  value  of  $12,000,  after 
July  28,  1899,  or  any  quantity  exceeding  in  value  $7,500. 
For  a  first  separate  defense,  it  is  alleged  that  on  March  21, 
1895,  the  parties  entered  into  another  agreement,  whereby 
plaintiff  was  authorized  to  cut  and  remove  timber  from 
said  land,  paying  defendant  therefor  stumpage  at  $1  per 
thousand  feet,  board  measure,  and  that,  in  pursuance  of 
said  agreement,  plaintiff  removed  from  the  premises  10,- 
000,000  feet  of  logs,  for  which  he  was  to  pay  stumpage  in 
the  sum  of  $10,000,  but  he  neglected  to  do  so,  and  failed 
to  account  therefor ;  that  in  addition  to  said  sum  there  was 
due  July  28, 1899,  on  the  purchase  price  of  the  land,  $15,- 
964.24,  on  which  day  defendant  demanded  the  payment 
thereof  from  plaintiff,  who  promised  to  pay  or  adjust  the 
same  in  two  or  three  days  thereafter,  but,  without  attempt- 
ing to  do  so,  he  left  the  state,  abandoned  the  contract,  for- 
feited all  his  rights  thereunder,  and  neglected  to  pay  any 
part  of  said  sums;  that  about  August  1,  1899,  in  conse- 
quence of  plaintiff's  default,  defendant  declared  said  con- 
tract null  and  void,  whereupon  the  premises  reverted  to 
and  invested  in  him,  and  on  March  15, 1900,  claiming  to  be 
the  owner  of  the  land,  he  took  possession  thereof ;  and  that 
since  July  28,  1899,  plaintiff  has  had  no  interest  therein, 
nor  any  legal  claim  to  the  money  paid  on  account  thereof. 
For  a  second  defense,  the  execution  of  the  contract  for  the 
purchase  of  the  land,  and  the  payments  thereon,  as  here- 
inbefore stated  in  the  answer,  are  admitted,  and,  as  an 
offset  and  counterclaim,  it  is  averred  that  between  January 
1, 1897,  and  July  1, 1900,  plaintiff  cut  and  removed  10,000,- 
000  feet  of  logs,  for  which  he  promised  to  pay  stumpage 
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in  the  sum  of  $10,000,  but  that  he  had  not  paid  any  part 
thereof,  wherefore  judgment  is  demanded  therefor. 

The  reply,  having  denied  that  plaintiff  cut  or  removed 
more  than  6,000,000  feet  of  logs,  or  that  he  had  not  ac- 
counted or  paid  therefor,  alleges  that  after  July  28,  1899, 
the  logs  received  by  him  from  said  land  did  not  exceed 
2,500,000  feet,  of  the  stum  page  value  of  $2,500,  which  is 
the  entire  sum  he  had  not  paid  or  accounted  for,  and  de- 
nies the  other  material  averments  of  new  matter  in  the 
answer.  The  jury  having  been  impaneled,  plaintiff's  coun- 
sel, in  his  opening  statement,  informed  them  that  his 
client  claimed  to  recover  only  such  payments  as  were  ad- 
mitted in  the  answer;  and  a  trial,  being  had,  resulted  in 
a  judgment  for  plaintiff  in  the  sum  of  $36,760.55,  and  the 
defendant  appeals.  Conditionally  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr  Will- 
iam W.  Cottony  with  a  brief  over  the  names  of  Andrew  M. 
Crawford^  Williams,  Wood  &  Linthicum,  and  Cotton,  Teal 
&  Minor,  to  this  effect : 

I.  By  the  contract  of  March  21, 1895,  time  was  expressly 
declared  to  be  of  the  essence  of  the  contract.  Such  an 
agreement  is  valid  and  will  be  enforced  according  to  its 
terms:  Frink  v.  Thomas,  20  Or.  265,  268  (17  L.  R.  A.  239, 
note,  25  Pac.  717);  Clarno  v.  Orayson,  30  Or.  Ill  (46  Pac. 
426);  Clock  v.  Howard  &W,  Colony  Co.  123  Gal.  1  (69  Am. 
St.  Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713);  Missouri  River, 
etc.  Ry.  Co,  v.  Brickley,  21  Kan.  206,  217. 

II.  The  complaint  shows  that  on  July  31, 1899,  plaintiff 
was  in  default,  and  that  the  defendant  declared  a  forfeit- 
ure. In  order  to  show  that  this  forfeiture  was  a  wrongful 
act,  plaintiff  must  allege  and  show  some  excuse  for  his  de- 
fault :  Clock  V.  Howard  &  W.  Colony  Co,  123  Cal.  1  (69  Am. 
St.  Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713);  Missouri  River, 
etc,  Ry,  Co,  v.  Brickley,  21  Kan.  206,  217.  The  only  excuse 
alleged  is  the  making  of  the  parol  contract,  and  the  jury 
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should  have  been  told  that  this  must  be  established  or  the 
verdict  must  be  for  defendant,  but  the  court  did  not  do  so. 

III.  The  plaintiff  knew  in  December,  1900,  that  Mer- 
chant had  declared  a  forfeiture,  and  had  refused  to  be  fur- 
ther bound  by  the  contract,  but  the  plaintiff  did  not  seek 
to  rescind  the  contract  until  April  9,  1902,  and  did  not 
relinquish  possession  of  the  property  until  that  date.  This 
delay  prevents  rescission :  Scott  v.  Walton,  32  Or.  460,  464 
(52  iPac.  180);  Vaughn  v.  Smith,  34  Or.  54, 57  (55  Pac.  99); 
Hogan  v.  Kyle,  7  Wash.  595  (35  Pac.  399,  38  Am.  St  Rep. 
910.) 

IV.  The  plaintiff's  demand  was  unliquidated,  and  there- 
fore the  court  erred  in  charging  the  jury  that  interest 
might  be  allowed  thereon :  Pengra  v.  Wheeler,  24  Or.  532 
(34  Pac.  354);  Smith  v.  Turner,  33  Or.  379  (54  Pac.  166). 

V.  Plaintiff^s  claim  does  not  come  within  the  meaning 
of  Section  3587,  HilPs  Ann.  Laws,  or  Section  4595,  B.  & 
C.  Comp.,  and  therefore  does  not  bear  interest:  State  v. 
Multnomah  County,  13  Or.  287,295  (10  Pac.  635);  Poppleton 
V.  Jones,  42  Or.  24  (69  Pac.  922). 

VI.  In  any  event,  plaintiff  was  entitled  to  interest  at  8 
per  cent  only  to  October  14,  1898,  when  the  rate  was 
changed,  and  it  was  error  to  allow  interest  at  that  rate  to 
the  date  of  the  verdict ;  and  interest  should  have  been 
computed  only  from  the  time  a  demand  was  made:  Rio 
Grande  Ry.  Co.  v.  Cross,  5  Tex.  Civ.  App.  454  (23  S.  W. 
529);  White  v.  Lyons,  42  Cal.  279;  Reese  v.  Rutherford,  90 
N.  Y.  644 ;  Stark  v.  Olney,  3  Or.  88. 

For  respondent  there  was  an  oral  argument  by  Jlfr.  £(/«;. 
B,  PTa^^on,  with  a  brief  over  the  names  of  Watson,  Beehman 
&  Watson,  A,  J.  Sherwood,  and  Dolph,  Mallory,  Simon  & 
Gearin,  to  this  effect: 

(1)  Contract  provisions  for  forfeitures  are  strictly  con- 
strued ;  the  option  to  forfeit  is  strictissimi  juris :  Bishop, 
Contracts,  §§  417,  418 ;  Taylor  v.  Patterson,  9  La.  Ann.  251 ; 
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Crane  y,  Hyde  Pari,  135  Mass.  147,  149;   Richardson  v. 
Woodlawn  Town  Co.  5  Kan.  App.  881  (47  Pac.  556,  559). 

(2)  An  option  to  forfeit  is  of  no  effect  until  it  is  exer- 
cised :  Church  v.  Ayers,  5  Cow.  272,  273 ;  Cartwright  v. 
Gardner y  5  Cush.  273,  281 ;  Mason  v.  Caldwell^  5  Gilhnan 
(111.)  196  (48  Am.  Dee.  330);  Heald  v.  Wright,  75  111.  17, 
Wikoxson  V.  Stitt,  65  Cal.  596  (4  Pac.  629-632, 52  Am.  Rep. 
310);  Bohartv.InvestvientCoAQ  Kan.94(30  Pac.  180, 181); 
Chambers  y .  Ander807i,  51  Kan.  385  (32  Pac.  1098-1100); 
Richardson  v.  Woodlawn  Town  Co. 5  Kan.  App.  881  (47  Pac. 
556-559);  Gaughen  v.  Kerr, 99  Iowa, 214  (68  N. W.  694-697); 
Johnson  y.EcklundJ2  Minn.  195  (75  N.W.  14-15). 

(3)  A  valid  declaration  of  forfeiture  requires  notice: 
Merrifield  y.  Cobleigh,  4  Cush.  178,  185;  Carney  y.  New- 
berry y  24  111.  203  ;  Eaton  v.  Schneider,  185  111.  508  (57  N.  E. 
421 );  Boyum  v.  Johnson,  8  N.  D.  306  (79  N.  W.  149);  Mullin 
V.  Bloomer,  11  Iowa,  360;  Gety  v.  Sack,  19  Mo.  App.  470; 
Crescent  Mfg.  Co,  v.  N.  0,  Nelson  Mfg.  Co.  100  Mo.  325  (13 
S.  W.  503). 

(4)  An  option  to  declare  a  forfeiture  must  be  promptly 
exercised  or  it  is  waived :  Basse  v.  Gallegger,  7  Wis.  448 ; 
Hill  v.  Grigsby,  35  Cal.  662 ;  McCrosky  v.  Ladd,  96  Cal.  456 
(31  Pac.  558-560);  Hogan  v.  Kyle,  7  Wash.  595  (35  Pac. 
399-401,38  Am.  St.  Rep.  910);  Gaughen  y.Kerr,  99  Iowa, 
214  (68  N.  W.  694-697);  Linch  v.  Paris  L.  &  G,  Elev.  Co. 
80  Tex.  23  (15S.  W.  208). 

(5)  An  option  once  waived  cannot  be  exercised  in  any 
case,  without  a  new  default  on  proper  notice  and  demand  : 
Soper  V.  Gabe,  55  Kan.  646  (41  Pac.  969,  970);  Brentnall 
v.  Marshall  10  Kan.  App.  488  (63  Pac.  93,  95);  Under- 
wood V.  Tew,  7  Wash.  297  (34  Pac.  1100-1102);  Hogan 
V.  Kyle,  7  Wash.  595  (35  Pac.  399-402,  38  Am.  St.  Rep. 
910);  Eaton  v.  Schneider,  185  111.  508  (57  N.  E.  421);  Hatton 
V.  Johnson,  83  Pa.  St.  219;  Frink  v.  Thomas,  20  Or.  265, 269. 

(6)  Where  the  parties  have  dealt  with  each  other  upon 
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the  subject  of  the  contract,  after  the  default,  and  upon  the 
assumption  of  its  continuance  in  force,  and  have  changed 
their  positions,  as  by  incurring  expenses,  or  making  fur- 
ther payment,  the  option  to  declare  a  forfeiture  is  finally 
and  conclusively  waived  and  relinquished  :  Pomeroy,  Con- 
tracts, §  394 ;  Bishop,  Contracts,  §§  792-797 ;  Clark  v.  Jones, 
1  Denio,  51()-520  (43  Am.  Dec.  706);  Vankirkv.PatUrson, 
201  Pa.  St.  90  (50  Atl.  966);  Fargusson  v.  Takott,  7  N.  D. 
183  (73N.W.  207,208);  Boyum  w.Johnson,8^.  D.  306(79 
N.  W.  149);  Paulman  v.  Cheney,  18  Neb.  395  (25  N.  W.  495, 
53  Am.  Rep.  820);  White  v.  Atlas  Lum.  Co,  49  Neb.  82  (68 
N.  W.  359-361);  Clark  v.  Neuman,  56  Neb.  (374  (76  N.  W. 
892;  Watson  v.  White,  152  111.  364  (38  N.  E.  902-906); 
Monson  v.  Bragdon,  159  111.  61  (42  N.  E.  383-385);  Soper 
V.  Gabe,  55  Kan.  646  (41  Pac.  969-971). 

(7)  The  claim  or  assertion  by  the  party  holding  the  op- 
tion that  all  rights  and  interests  of  the  other  party  have 
been  forfeited  and  lost,  without  a  valid  exercise  of  the  op- 
tion, is  itself  an  act  of  rescission  :  Christy  v.  -4moW(  Ariz.), 
36  Pac.  918-920. 

(8)  Where  a  contract  is  rescinded,  payments  made  there- 
on, are  recoverable  as  money  had  and  received :  Bishop, 
Contracts,  §§  837-842  and  1428-1432 ;  Clark,  Contracts, 
§§  269-271 ;  2  Sutherland,  Damages,  p.  232 ;  Drew  v.  Ped- 
lar, 87  Cal.  443  (25  Pac.  749-751,  22  Am.  St.  Rep.  257); 
Vankirk  v.  Patterson,  201  Pa.  St.  90  (50  Atl.  966);  Davis  v. 
Bronson,  2  N.  D.  300  (50  N.  W.  836-839,  33  Am.  St.  Rep. 
783,  16  L.  R.  A.  655);  Stephens  v.  Wood,  39  Or.  441  (65 
Pac.  602). 

(9)  In  such  cases  the  jury  may  allow  interest  on  each 
payment  from  the  time  it  was  made  at  the  legal  rate: 
Scott  V.  Sloan,  3  Tex.  Civ.  App.  302  (23  S.  W.  42);  Evans 
V.  Bentley,  9  Tex.  Civ.  App.  112  (29  S.  W.  497,  499);  Will- 
iamson V.  Johnson,  62  Vt.  378  (9  L.  R.  A.  277-279,  22  Am. 
Rep.  117,  20  Atl.  279);  Gates  v.  Parmly,  93  Wis.  294  (67 
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N.  W.  739);  McKee  v.  Phcenix  Im.  Co.  28  Mo.  383  (75  Am. 
Dec.  129);  Tupy  v.  Kocourek,  66  Ark.  433  (51  S.  W.  69); 
Thompson  v.  New  York  Life  Ins,  Co.  21  Or.  466,  488-490 
(28  Pac.  628). 

(10)  The  complaint  is  based  on  rescission,  and  all  its 
allegations  must  be  construed  in  harmony  with  that 
theory :  Phillips,  Code  PL  §§  351-354  ;  Evansville  &  Rich. 
R  Co.  V.  Barnes,  137  Ind.  306  (36  N.  E.  1092);  Aetna  Pow. 
Co.  V.  Hildebrand,  137  Ind.  462  (45  Am.  St.  Rep.  194,  37 
N.  E.  136);  Newell  v.  Nicholson,  17  Mont.  389  (43  Pac. 
180-182). 

(11)  But  if  there  was  any  error  in  the  allowance  of  the 
item  of  $1,955.07  received  by  Merchant  on  July  28, 1899, 
or  in  the  allowance  of  interest  at  too  high  a  rate,  which  is 
properly  before  the  court,  it  will  only  require  a  reduction 
of  the  judgment  by  amounts  susceptible  of  ready  calcula- 
tion, and  which  the  respondent  should  have  the  oppor- 
tunity to  remit,  and  avoid  reversal,  under  the  settled  prac- 
tice: Mackey  v.  Olssen,  12  Or.  429  (8  Pac.  357);  Fiore  v. 
Ladd,  29  Or.  528  (46  Pac.  144);  Cochran  v.  Baker,  34  Or. 
555  (52  Pac.  520). 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

1.  It  is  contended  by  defendant's  counsel  that  the  parol 
agreement  was  the  only  fact  alleged  as  an  excuse  to  pre- 
vent a  forfeiture  of  plaintiff^s  rights  under  the  contract, 
and,  this  averment  having  been  denied,  the  court  erred 
in  not  instructing  the  jury,  when  so  requested,  that  the 
burden  was  cast  upon  the  plaintiff  to  prove  by  a  prepon- 
derance of  the  evidence  that  such  agreement  had  been 
entered  into,  and  that,  unless  they  so  found,  their  verdict 
should  be  for  the  defendant.  The  defendant  having  al- 
leged that  he  had  been  paid  on  account  of  the  last  two  in- 
stallments, the  following  sums,  to  wit,  December  15,  1897, 
$1,149.61,  and  October  9,  1898,  $393.73,  and  in  addition 
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thereto  had  received  prior  to  July  28,  1899,  $1,955.07,  as 
stumpage,  and  this  averment  being  accepted  as  true  by 
plaintiff's  counsel  in  his  statement  of  the  case  to  the  jury, 
another  issue  clearly  stated  in  the  pleadings  remained  — 
as  to  whether  or  not  the  last  payment  was  accepted  by 
the  defendant  upon  the  purchase  price.  The  answer  ad- 
mits that  $1,955.07  was  received  prior  to  July  28,  1899, 
and,  by  adopting  the  ordinary  rule  that  a  pleading  will  be 
construed  most  strongly  against  the  pleader  (Pursel  v. 
Deal,  16  Or.  295,  18  Pac.  461 ;  Kohn  v.  Hinshaw,  17  Or. 
308,  20  Pac.  629),  it  must  be  inferred  that  this  sum  was 
received  after  March  15,  1899,  when  the  last  installment 
of  the  purchase  price  and  interest  matured. 

2.  Time  was  expressly  declared  to  be  of  the  essence  of 
the  contract,  and  the  defendant  having  the  option,  upon 
a  default  in  the  payment  of  any  installment  of  the  pur- 
chase price,  to  declare  a  forfeiture,  such  stipulation  is 
valid,  and  will  be  enforced  according  to  its  terms,  when 
the  right  has  been  duly  exercised :  Frink  v.  Thomas,  20 
Or.  265,  268  (25  Pac.  717,  12  L.  R.  A.  239);  Clarno  \\ 
Grayson,  30  Or.  Ill  (46  Pac.  426);  Missouri,  etc.  Ry.  Co, 
V.  Brickley,  21  Kan.  275. 

3.  A  forfeiture  clause  is  inserted  in  a  contract  to  convey 
real  property  for  the  advantage  of  the  vendor,  and,  as  a 
competent  party  may  waive  any  provision  that  is  bene- 
ficial to  him,  a  mere  option  to  declare  a  forfeiture  is  not 
self-executing,  and  hence  does  not  become  operative  until 
exercised :  Cartwright  v.  Gardner,  5  Gush.  273 ;  Heald  v. 
Wright,  75  111.  17  ;  Bohart  v.  Republic  Inv,  Co.  49  Kan.  94 
(30  Pac.  180);  Chambers  v.  Anderson,  51  Kan.  385  (32  Pac. 
1098). 

4.  When  a  vendor  abandons  his  contract  to  convey,  the 
vendee,  in  his  choice  of  remedies,  may  elect  to  rescind  the 
contract,  and  thereupon  maintain  an  action  at  law  to  re- 
cover what  he  has  paid  thereon,  as  money  had  and  received  : 
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Lyon  V.  Annable,  4  Conn.  350;  McKinnon  v.  Vollmar,  75 
Wis.  82(43  N.  W.  800,  6  L.  R.  A.  121, 17  Am.  St.  Rep.  178); 
Olock  V.  Howard  &  W.  Colony  Co,  123  Cal.  1  (55  Pac.  713, 
43  L.  R.  A.  199,  69  Am.  St.  Rep.  17).  This  theory  was 
adopted  by  plaintiff^s  counsel,  who  maintain  that  if  the 
money  received  by  the  defendant  after  March  15,  1899, 
was  accepted  by  him  as  a  payment  on  the  purchase  price 
of  the  land,  he  could  not  thereafter  declare  a  forfeiture, 
except  upon  a  demand  and  notice,  and,  this  being  so,  no 
error  was  committed  in  refusing  to  give  the  instruction 
requested.  If  the  money  so  received  as  stumpage  was 
accepted  on  the  purchase  price  of  the  land  after  the  ma- 
turity of  the  final  payment,  the  defendant  must  have 
elected  to  consider  the  contract  in  force. 

5.  It  remains  to  be  seen  whether,  after  such  election,  he 
could  rescind  the  contract  without  giving  notice.  **The 
law,"  says  Mr.  Justice  Wood,  in  Higby  v.  Whittaker,  8  Ohio, 
198,  "requires  some  positive  act  by  the  party  who  would 
rescind,  which  shall  manifest  such  intention,  and  put  the 
opposite  party  on  his  guard,  and  it  then  gives  a  reasonable 
time  to  comply;  but  it  requires  eagerness,  promptitude, 
ability,  and  a  disposition  to  perform,  by  him  who  would 
resist  a  rescission  of  his  contract."  In  Mullin  v.  Bloomer, 
11  Iowa,  360,  it  is  held  that  a  vendee  cannot  rescind  a  con- 
tract for  the  conveyance  of  real  estate  without  the  perform- 
ance of  some  act  which  will  give  the  vendor  notice  of  his 
intention  and  put  him  upon  his  guard.  In  Eaton  v. 
Schneider,  185  111.  508  (57  N.  E.  421),  in  a  suit  for  specific 
performance  of  a  bond  for  a  deed,  which  provided  that 
time  should  be  of  the  essence  of  the  contract,  it  appeared 
that  the  vendor  having  given  the  vendee  two  days  exten- 
sion after  maturity  to  adjust  the  matter,  and  three  weeks 
having  elapsed  before  the  vendor  indicated  any  intention 
of  declaring  a  forfeiture,  it  was  held  that  such  indulgence 
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operated  as  a  suspension  of  the  vendor*s  right  to  declare 
a  forfeiture  without  notice.  In  Gaughen  v.  Kerr,  99  Iowa, 
214  (68  N.  W.  694),  it  was  held  that  a  failure  to  pay  the 
installments  when  they  matured  did  not  ipso  facto  work  a 
forfeiture  of  a  contract  under  a  clause  conferring  an  option 
to  do  so,  but  merely  gave  a  right  to  declare  a  forfeiture, 
which  was  waived  unless  exercised  promptly.  In  Eaton  v. 
Schneider,  185  111.  508  (57  N.  E.  421),  it  is  held  that  a  for- 
feiture cannot  be  declared  after  waiver,  except  upon  giving 
notice.  To  the  same  effect  is  Basse  v.  Gallegger,  7  Wis.  448 
(76  Am.  Dec.  225),  where  it  is  held  that  a  reservation,  in 
a  contract,  of  an  option  to  declare  it  void  for  a  failure  to 
perform  its  conditions,  to  be  of  any  effect,  must  be  exer- 
cised by  election  at  the  time  of  the  default.  In  Watson  v. 
White,  152  111.  364  (38  N.  E.  902),  it  was  held  that,  where 
time  is  stated  to  be  of  the  essence  of  a  contract  to  convey 
land,  if  both  parties,  by  a  mutual  course  of  conduct,  treat 
the  time  clause  as  waived  or  suspended,  one  of  them  can- 
not suddenly  insist  upon  forfeiture,  but  must,  in  order 
then  to  avail  himself  of  the  time  clause,  give  reasonable, 
definite,  and  specific  notice  of  his  changed  intention. 
When  a  vendor  waives  the  stipulation  of  a  contract  pre- 
scribing the  time  of  its  performance,  he  cannot  rescind 
without  giving  the  vendee  reasonable  notice  to  comply 
with  his  part  of  the  agreement :  Falls  v.  Carpenter  28  Am. 
Dec.  592 ;  Cummings  v.  Rogers,  36  Minn.  317  (30  N.  W. 
892);  Harris  v.  Troup,  8  Paige,  *423.  To  the  same  effect, 
see  Merrifield  v.  Cobleigh,  4  Cush.  178 ;  Monson  v.  Bragdon, 
159  111.  61  (42  N.  E.  383);  King  v.  Radeke,  175  111.  72  (51 
N.  E.  698);  Boyum  v.  Johnson,  8  N.  D.  306  (79  N.  W.  149). 
Under  the  rule  announced  in  these  cases,  if  the  sum  of 
$1,955.07  received  by  the  defendant  after  March  15,  1899, 
on  account  of  stumpage,  was  accepted  by  him  as  a  payment 
on  the  purchase  price  of  the  land,  as  is  alleged  in  the  com- 
plaint, the  plaintiff's  default  was  thereby  waived,  and  the 
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defendant's  rightto  declare  a  forfeiture  could  not  thereafter 
be  exercised  without  a  demand  and  reasonable  notice. 
The  existence  of  the  parol  agreement  not  being  the  only 
issue  involved,  no  error  was  committed  in  refusing  to  give 
the  instruction  requested. 

6.  The  court,  however,  practically  charged  the  jury  as 
desired,  for  in  the  sixth  instruction  they  were  told  that  the 
burden  of  proof  was  upon  the  plaintiff  to  show  by  a  pre- 
ponderance of  the  testimony  all  the  affirmative  allegations 
of  the  complaint,  and  that  he  was  required  to  prove  by  the 
same  degree  of  evidence  that  a  parol  contract  had  been 
entered  into  as  alleged.  The  jury,  in  the  fifth  and  twelfth 
instructions,  were  told,  in  substance,  that,  the  alleged  parol 
agreement  having  been  relied  upon  by  the  plaintiff  to  show 
an  extension  of  time  for  the  performance  of  the  terms  of 
the  original  contract,  the  burden  of  proof  rested  upon  him 
to  show  that  there  was  such  an  extension,  and  that  the  de- 
fendant had  wrongfully  disregarded  his  rights  under  the 
contract.  They  were  not  expressly  charged,  however,  that, 
unless  they  should  find  from  the  evidence  that  the  parol 
agreement  had  been  entered  into,  their  verdict  should  be 
for  the  defendant;  but  as  thev  were  told  in  the  eleventh 
instruction  that  if  plaintiff  made  default  in  the  payments 
agreed  upon,  and,  while  such  default  continued,  defendant 
demanded  payment  of  the  remainder  due  under  the  con- 
tract, and,  the  same  not  being  paid,  retook  possession  of 
the  premises,  and  exercised  acts  of  control  over  them, 
plaintiff  was  not  entitled  to  recover  the  moneys  paid,  and 
their  verdict  should  be  for  the  defendant,  it  was,  in  effect, 
the  giving  of  the  instruction  requested. 

7.  The  defendant's  counsel,  having  excepted  to  the  fol- 
lowing part  of  the  charge,  contend  that  the  court  erred  in 
giving  it,  to  wit : 

"(13)  If  you  should  find  from  the  testimony,  as  you  have 
a  right  to,  under  the  circumstances  in  the  case,  as  to  whether 
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or  not  payments  were  accepted  afterwards  by  the  defend- 
ant, and  the  other  circumstances  of  the  case  tending  upon 
that  point;  also  the  testimony  which  has  been  introduced 
before  you —  If  you  should  find  that  there  was  an  exten- 
sion of  time,  or  that  the  parties  dealt  with  it  afterwards 
(that  is,  after  the  time  for  the  linal  payment  had  expired,) 
and  defendant  did  not  then  exercise  his  right  of  option 
to  forfeiture  under  the  terms  of  the  written  contract,  or  by 
refusing  to  give  an  account  of  the  moneys  which  should 
have  been  credited  to  plaintiff,  and  took  possession  of  the 
property,  without  giving  him  reasonable  notice  or  demand, 
that  would  be  a  wrongful  act  in  disregarding  or  rescind- 
ing the  rights  of  plaintiff,  and  plaintiff  would  be  entitled 
to  bring  action  for  the  recovery  of  the  purchase  price  which 
he  had  paid." 

An  examination  of  the  language  complained  of  will  show 
that  the  court  instructed  the  jury,  in  effect,  that  plaintiff 
was  entitled  to  recover  the  money  paid,  if  in  disregarding 
or  rescinding  his  rights  the  defendant  acted  wrongfully, 
and  that  his  conduct  in  this  respect  was  unjust,  if  they 
found  either  (1)  that  payments  had  been  accepted  by  him 
after  March  15,  1899;  (2)  that  the  time  for  the  payment 
of  the  purchase  price  had  been  extended  by  entering  into 
the  alleged  parol  agreement ;  (3)  that  the  parties  had  dealt 
with  the  property  after  March  15,  1899,  in  a  manner  in- 
consistent with  the  theorv  of  a  declaration  of  forfeiture ; 
or  (4)  that  the  defendant  had  refused  to  account  for  the 
moneys  which  should  have  been  credited  to  plaintiff. 

Considering  these  grounds  in  their  respective  order,  it 
will  be  remembered  the  answer  admits  that  the  defend- 
ant received  for  stumpage  on  logs  taken  from  the  land 
prior  to  July  28,  1899,  $1,955.07,  and  subsequent  thereto, 
$7,500,  and  these  sums  are  undoubtedly  the  ^'payments" 
referred  to  by  the  court.  The  plaintiff's  theory  is  that  the 
money  received  prior  to  the  time  stated  was  accepted  as  a 
payment  on  the  purchase  price  of  the  land,  thereby  waiv- 
ing his  default,  and  that  the  sum  received  after  July  28, 
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1899,  was  obtained  in  pursuance  of  the  parol  agreement, 
while  the  defendant's  theory  is  that  having  declared  the 
original  contract  forfeited  about  August  1,  1899,  the  land 
reverted  to  him,  together  with  the  timber  thereon,  and 
all  sums  of  money  derived  from  the  sturapage  on  logs  cut 
and  removed  therefrom.  The  complaint  having  alleged 
that  about  July  31,  1899,  plaintiff  paid  11,800,  which  sum 
was  "accepted  and  received  by  the  defendant  under  said 
written  contract,"  and  this  averment  being  denied  in  the 
answer,  which  admitted  that  prior  to  July  28,  1899,  the  de- 
fendant received  $1,955.07  in  stumpage  on  logs  cut  and 
removed  from  the  land,  and  this  averment  being  accepted 
by  plaintiff's  counsel  as  correct,  we  are  satisfied  that  it  was 
intended  thereby  that  the  sum  so  admitted  as  having  been 
received  must  have  been  in  lieu  of  the  $1,800  alleged  to 
have  been  paid  about  July  31,  1899,  thereby  rendering 
the  first  ground  of  the  instruction  clearly  within  the  issues. 
8.  The  extension  of  the  time  in  which  to  pay  the  pur- 
chase price  of  the  land,  alleged  to  have  been  secured  by 
entering  into  the  parol  agreement,  as  stated  in  the  second 
ground  of  the  instruction,  is  also  wnthin  the  issues.  It 
will  be  remembered  that,  after  defendant's  alleged  decla- 
ration of  forfeiture,  plaintiff  avers  that  he  cut  and  removed 
from  the  land  2,500,000  feet  of  logs,  for  which  he  was  to 
pay  the  defendant  $2,500.  The  testimony  shows  that  de- 
fendant lived  near  the  land  in  question,  and,  if  these  logs 
were  cut  and  removed  by  plaintiff  as  he  alleges,  the  de- 
fendant must  have  been  cognizant  thereof ;  and  if,  upon 
the  discovery  of  what  would  otherwise  have  been  a  tres- 
pass, he  did  not  then  exercise  his  right  to  declare  a  for- 
feiture, it  was  a  circumstance  from  which  the  jury  might 
reasonably  infer  that  the  parties  dealt  with  the  land  after 
the  maturity  of  the  final  payment  of  the  purchase  price  as 
they  had  prior  thereto.  The  deposition  of  the  plaintiff  is 
to  the  effect  that  after  August  1,  1899,  when  it  is  alleged 
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in  the  answer  that  the  forfeiture  was  declared,  relying 
upon  the  faith  of  the  parol  agreement,  he  extended  a  line 
of  railroad  on  the  land  in  question  about  1,000  feet,  over 
which  he  transported  logs  taken  from  the  premises,  and 
in  this  respect  he  is  corroborated  by  the  testimony  of 
other  witnesses.  This  work  is  inconsistent  with  defend- 
ant's theory,  and  having  known,  as  he  must,  that  this  im- 
provement was  being  made,  if  he  did  not  then  protest 
against  it,  it  was  a  circumstance  from  which  the  jury  might 
reasonably  infer  that  the  forfeiture  had  not  been  declared. 

9.  The  third  ground  stated  in  the  instruction  is  not 
expressly  mentioned  in  the  pleadings,  but  it  is  so  nearly 
related  thereto  that  it  may  be  said  to  be  fairly  within  the 
issues. 

10.  The  defendant  alleged  that  after  August  1, 1899,  he 
cut  and  removed  from  the  land  logs  of  the  value  of  $7,500, 
and,  if  the  parol  contract  had  been  entered  into,  it  was 
incumbent  upon  him  to  account  to  plaintiff  therefor ;  but 
if,  neglecting  to  do  so,  he  took  possession  of  the  property 
without  giving  plaintiff  reasonable  notice  or  demand,  his 
act  in  this  respect  was  wrongful,  as  stated  in  the  fourth 
ground  of  the  instruction,  which  was  within  the  issues. 
The  instruction,  in  our  opinion,  is  germane  to  the  issues, 
and  no  error  was  committed  in  giving  it. 

11.  The  court  instructed  the  jury,  in  effect,  that,  if  plain- 
tiff was  entitled  to  recover  the  money  paid  by  him,  he  had 
a  right  to  interest  thereon  at  8  per  cent  from  the  time  such 
payments  were  made  until  September  12,  1902,  on  the 
sums  paid  prior  to  October  14,  1898,  and  6  per  cent  on  all 
sums  paid  thereafter.  The  defendant's  counsel,  having 
excepted  to  this  part  of  the  charge,  maintain  that,  if  plain- 
tiff was  entitled  to  any  interest,  he  could  only  recover  6  per 
cent  upon  the  sums  so  paid  upon  demand  therefor  after 
the  rescission  of  the  contract.  The  statute,  so  far  as  ap- 
plicable to  the  case  at  bar,  is  as  follows :  **The  rate  of  in- 


July,  1903.]  Graham  v.  Merchant.  311 

terest  in  this  state  shall  be  six  per  centum  per  annum,  and 
no  more,  #  ♦  on  money  received  to  the  use  of  another  and 
retained  beyond  a  reasonable  time  without  the  owner's  con- 
sent, expressed  or  implied  ":  B.  &  C.  Comp.  §  4595.  It  is 
argued  that  interest  does  not  begin  to  run  upon  money  had 
and  received  to  the  use  of  another  until  demand  for  its 
payment,  and,  its  retention  thereafter  being  without  the 
owner's  consent,  the  statute  allows  interest  from  such  de- 
mand. In  the  absence  of  an  express  agreement  of  the  par- 
ties respecting  the  rate  to  be  paid  for  the  use  of  money,  the 
right  to  recover  interest  must  be  found  in  the  statute  con- 
ferring it.  Thus,  as  was  said  in  Leete  v.  Pacific  M.  &  M,  Co, 
(C.  C.)  89  Fed.  480:  *'When  a  man  receives  money  that 
belongs  to  another,  he  ought,  on  general  principles  of 
equity  and  justice,  to  pay  the  legal  interest  from  the  time 
of  the  demand  for  the  payment  thereof ;  but,  if  the  statute 
does  not  allow  it,  interest  should  not  be  given,  except  from 
the  date  of  the  entry  of  the  judgment."  We  think  our 
statute  was  designed  to  provide  for  the  payment  of  interest 
in  cases  of  this  character  from  the  time  the  money  was  re- 
ceived to  the  use  of  another,  and  not  from  the  date  of  the 
demand,  for,  the  contract  having  been  abandoned  by  what 
the  jury  found  to  be  a  wrongful  act  of  the  defendant,  there- 
by authorizing  the  plaintiff  to  rescind,  the  effect  of  the  con- 
duct of  the  parties  is  as  though  no  contract  had  ever  been 
entered  into,  and,  this  being  so,  the  money  was  retained 
without  the  plaintiff' simplied  consent,  which  entitles  him, 
in  our  opinion,  to  interest  from  the  time  the  money  was 
paid. 

12.  The  question  now  to  be  considered  is  the  rate  recov- 
erable. The  rule  is  settled  in  this  state  that  contracts  for 
the  payment  of  money,  stipulating  also  for  the  payment 
of  legal  interest,  or  upon  which  the  law  provides  for  the 
payment  thereof,  will  draw  the  rate  prescribed  or  in  force 
when  the  contract  is  entered  into,  until  final  payment. 
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notwithstanding  an  intermediate  change  in  the  law :  Seton 
v.HoytM  Or.  266  (55  Pac.967,  43  L.R.A.634,  75  Am.  St. 
Rep.  641);  Shipley  v.  Hacheney,  34  Or.  303  (55  Pac.  971); 
Brauer  v.  Portland,  35  Or.  471  (57  Pac.  546);  Monteith  v. 
ParJker,36  Or.  170(59  Pac.  192);  CloBe  v.  Riddle A^  Or.  592 
(67  Pac.  932,  91  Am.  St.  Rep.  580,  and  note).  In  each  of 
these  cases  a  contract  for  the  direct  payment  of  money 
was  involved,  but  in  the  case  at  bar  there  was  no  express 
agreement  to  repay  the  sums  received.  The  law,  however, 
creates  an  implied  promise  to  repay  money  received  to 
the  use  of  another, and  attaches  to  the  obligation  a  penalty 
for  retaining  it,  and  the  damages  thus  awarded  are  meas- 
ured by  the  legal  rate  of  interest  prescribed  by  statute : 
B.  &  C.  Comp.  §  4595.  In  Aguirre  v.  Packard,  14  Cal.  171 
(73  Am.  Dec.  645),  the  rule  was  announced,  and  since 
adopted  in  this  state,  that,  notwithstanding  an  amendment 
of  the  statute,  prescribing  a  different  rate,  interest  follows 
a  contract  according  to  the  law  in  force  at  the  time  it  was 
entered  into.  In  White  v.  Lyons, 42  Cal.  279,  the  defendant 
having  received  money  to  the  plaintiff's  use,  judgment  was 
rendered  against  him  therefor,  with  legal  interest  at  the 
rate  prescribed  at  the  time  of  the  conversion.  The  statute 
having  been  amended  thereafter,  and  before  judgment, 
reducing  the  legal  rate  from  ten  to  seven  per  cent  per 
annum,  it  was  held  that  the  interest  w^as  improperly  com- 
puted, the  court  saying:  **In  the  absence  of  a  contract  for 
interest,  it  is  only  allowed  as  damages  for  a  failure  to  pay 
the  money  due  {Fake  v.  Eddy^a  ExW,  15  Wend.  80);  and 
it  is  competent  for  the  legislature  to  fix  the  amount  which 
shall  be  recovered.''  So,  too,  in  Rio  Grande  R.  Co.  v.  Cross, 
5  Tex.Civ.App.  454(23  S.  W.529),  in  an  action  to  recover 
for  goods  lost  in  transitu,  it  was  held  that  the  shipper  was 
entitled  to  the  value  of  the  goods,  with  interest  at  eight  per 
cent  per  annum  until  the  law  changing  the  legal  rate  to 
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six  per  cent  went  into  effect,  and  with  interest  thereafter 
at  the  latter  rate  until  the  time  judgment  was  entered. 

These  cases  proceed  upon  the  theory  that,  no  contract 
having  existed  for  the  payment  of  the  principal,  the  party 
injured  by  the  wrongful  retention  of  his  money  was  en- 
titled only  to  the  current  rate  of  interest,  which  was  sub- 
ject to  fluctuation  according  to  legislative  fiat.  We  are 
satisfied  that  this  is  the  rule  that  should  be  applied  in  the 
case  at  bar,  and,  as  there  is  no  dispute  as  to  the  time  or 
amounts  of  the  payments  made  by  the  plaintiff,  the  inter- 
est should  be  computed  at  8  per  cent  per  annum  on  all 
moneys  from  the  time  they  were  received  until  October 
14,  1898,  and  at  6  per  cent  on  the  same  sums  from  that 
time  until  September  12,  1902,  when  the  judgment  was 
rendered.  The  payments  are  as  follows :  March  21, 1895, 
15,000 ;  interest  to  October  14, 1898,  at  8  per  cent,  $1 ,425.53. 
July  15, 1895,  $3,081.33;  interest,  $800.43.  March  15,1896, 
$10,240;  interest,  $2,113.98.  March  25,  1897,  $9,680;  in- 
terest, $1,202.46.  December  15,  1897,  $1,149.61 ;  interest, 
$76.38.  Octobers,  1898,  $393.73;  interest,  52  cents.  Total 
payments  made  prior  to  October  14,  1898,  $29,544.67;  in- 
terest thereon  until  that  date,  $5,619.30;  interest  on  said 
payments  from  that  date  until  September  12,  1902,  at  6 
per  cent,  $6,933.11.  Total  due,  $42,097.08.  The  answer 
admits  that  prior  to  July  28,  1899,  the  defendant  received 
the  sum  of  $1,955,07  as  stumpage  on  logs  which  it  is  al- 
leged were  a  part  of  the  substance  of  the  estate,  and  it  ap- 
pears that  judgment  was  rendered  in  plaintiff^s  favor  for 
this  sum,  and  interest  from  that  date.  It  would  seem  that, 
the  land  having  reverted  to  the  defendant  upon  the 
plaintiff^s  rescission  of  the  contract,  the  logs,  which  were 
an  incident  to  the  premises,  became  the  defendant's  prop- 
erty also,  necessarily  including  the  stumpage  thereon  ;  but 
this  sum  having  been  treated  by  the  parties  at  the  trial  as 
a  payment  made  by  the  plaintiff  to  the  defendant,  and  no 
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exception  thereto  having  been  taken,  it  cannot  now  be  dis- 
turbed. There  will  then  be  added  to  the  total  sum  $1 ,955.07, 
and  interest  thereon  at  6  per  cent  from  July  28,  1899,  to 
September  12, 1902,  or  $366,23 ;  making  in  all  $44,418.38. 
13.  The  jury  allowed  the  defendant's  counterclaim  of 
$10,000,  and  the  judgment,  having  been  rendered  for 
$36,760.55,  is  $2,342.17  in  excess  of  the  sum  due  the  plain- 
tiff, according  to  his  theory  of  the  case;  and  this  presents 
the  question  whether  the  cause  shuuld  be  sent  back  for  a 
new  trial,  or  with  directions  to  modify  the  judgment.  The 
appellate  court  possesses  power  to  modify  judgments,  and 
may,  if  necessary  and  proper,  order  a  new  trial :  B.  &  C. 
Comp.  g  556.  In  construing  this  statute,  it  has  been  re- 
peatedly held  that  where  the  facts  are  apparent  from  an 
inspection  of  the  transcript,  showing  that  a  judgment  is 
excessive  in  a  certain  sum,  and  no  dispute  exists  concern- 
ing such  facts,  the  court  may  remand  the  cause,  with  di- 
rections to  enter  a  particular  judgment,  or  send  it  back  for 
a  new  trial:  Mackey  v.  OUsen^  12  Or.  429  (8  Pac.  357); 
Merchants'  Nat,  Bank  v.  Pope,  19  Or.  35  (26  Pac.  622);  No- 
dine  V.  Shirley,  24  Or.  250  (33  Pac.  379);  Grant  v.  Paddock, 
30  Or.  312  (47  Pac.  712);  Liebe  v.  Nicolai,  30  Or.  364  (48 
Pac.  172);  Cochran  v.  Baker,  34  Or.  555  (52  Pac.  520);  Pa- 
cific  Lum.  Co,  v.  Prescott,  40  Or.  374  (67  Pac.  207).  In  con- 
formity with  this  rule,  if  plaintiff,  within  ten  days,  remits 
the  sum  of  $2,342.17,  the  cause  will  be  remanded  to  the 
court  below,  with  directions  to  enter  judgment  in  his  favor 
for  $34,418.38,  with  interest  thereon  at  6  per  cent  per  an- 
num since  September  12,  1902  —  the  defendant  to  have 
his  costs  and  disbursements  in  this  court  upon  the  appeal ; 
but,  if  this  sum  is  not  remitted  within  the  time  prescribed, 
the  judgment  will  be  reversed  and  a  new  trial  ordered. 

Conditionally  Affirmed. 
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Decided  8  June,  rehearing  denied  3  August,  1908. 
HEBBING-MABVIN  GO.  r.  SMITH. 

[  72  Pac.  701,  73  Pac.  340.] 

Construction  op  Complaint  after  Answer. 

1.  CompIalnU  will  be  construed  more  favorably  to  the  pleader  after  answer 
than  before.  For  instance,  a  contract  wa»  printed  on  a  form  headed  "Herrlng- 
Hall-Marvln  Co.,"  but  was  addressed  "Hall's  Safe  <&  Lock  Works,"  and  the  latter 
wtis  referred  to  In  the  body  of  the  Instrument  as  the  contracting  party.  The  com- 
plaint alleged  that  the  contract  was  made  with  the  Herring  Co.  Held^  that  after 
answer  the  complaint  will  be  considered  as  inferentlally  alleging  that  the  Herring 
(■o.  and  the  Hall  Works  are  the  same  organization. 

CoNSTRrCTION  OF  CONTRACT— LEASE  OR  CONDITIONAL  SALE.* 

2.  A  contract  between  the  owner  of  a  chattel  and  another  person,  providing 
that  such  person  shall  have  possession  of  the  chattel ;  that  he  shall  pay  to  the 
owner  for  such  chattel  a  stated  sum  In  specified  payments  as  "rent";  that  when 
this  shall  be  done  the  owner  will  sell  the  chattel  to  such  person  for  one  dollar ; 
that  if  deftiult  shall  be  made  In  the  payment  of  the  reserved  rent,  or  In  the  per- 
formance of  other  specified  conditions,  the  owner  may  retake  such  chattel,  retain 
all  rent  then  paid,  and  terminate  the  "lease":  that  such  other  person  shall  hold 
possession  of  the  chattel  and  keep  it  Insured;  and  ptiy  interest  on  the  overdue 
payments,  Is  a  conditional  sale  and  not  a  lease. 

Broken  Conditional  Sale  Contract  — Right  of  Vendor. 

3.  Where  a  conditional  sale  con  Iract  has  been  broken  by  the  vendee  the  vendor 
may  waive  his  right  to  recover  pos.session  of  the  property,  and  sue  for  the  pur- 
chase price,  treating  the  contract  as  exe<*uted. 

Pleading  — Implied  Admission  by  Irrelevant  Denial. 

4.  Where  a  complaint  alleged  that  plain  (Iff  was  incorporated  in  New  Jersey, 
and  the  answer  denied  that  plalntltt'  was  incorporated  In  California,  the  incorpo- 
ration in  New  Jersey  was  admitted. 

Rescission  of  Executory  Contract- Remedy  of  Other  Party. 

5.  Either  party  to  an  executory  contract  may  retire  from  It,  if  he  chooses,  but 
by  so  doing  he  subtects  himself  to  an  action  for  damages  by  the  other  party.  In 
such  a  case  of  course  no  action  can  be  brought  on  the  contnict  itself. 

Sales— Effect  of  Delivery  to  Carrier. 

tt.  A  contract  of  conditional  sale,  providing  for  shipment  by  the  vendor  at  a 
distant  point,  *^ia  best  route,"  stipulating  for  safe  delivery  on  cars  at  the  city 
where  the  purchaser  lived,  at  which  time  he  should  repay  the  vendor  the  freight 
bill.  Is  a  contract  to  deliver  to  the  buyer  at  the  place  where  he  lived,  and  a  de- 
livery to  a  carrier  for  shipment  is  not  a  delivery  to  the  buyer. 

Issue  Appearing  of  Record  — Need  of  All  the  Testimony. 
7.  Where,  un  appeal,  it  appears  from  plalntifTs  own  showing  in  the  bill  of  ex- 
ceptions, taken  in  conne<rtion  with  the  pleadings  and  the  contnict  Involved,  that 

♦  Note.— The  notes  to  the  following  named  cases  contain  many  authorities 
discussing  the  dilterence  between  bailments  and  sales:  liineman  v.  Matthews, 
10  L.  R.  A.  233;  Tuft4t  v.  ir  Archamhal,  24  Am.  St.  Rep.  79,  84,  12  L.  R.  A.  416,  447; 
Weirutein  v.  Freyer^  12  L.  R.  A.  700,  708;  Andrews  &  Co.  v.  Colorado  Skw.  Bank, 
40  Am.  St.  Rep.  291,  296-298. 

See,  also,  extended  note.  Rights  and  Liabilities  of  Vendor  and  Purchaser  by 
Conditional  Sale  on  Default  of  Payment,  in  32  L.  R.  A.  455-471.— Reporter. 
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he  iR  not  entitled  to  recover,  the  ruling  of  the  trial  court  on  amotion  for  a  nonsuit 
may  be  reviewed,  although  only  part  of  the  evidence  appears  in  the  record,  for 
enough  appears  to  show  the  basis  of  plaintifTs  claim. 

Waiving  Objection  that  Motion  for  Nonsuit  is  Defective. 

H,  Where,  on  appeal,  the  correctness  of  a  ruling  as  to  a  nonsuit  is  tried  out  on 
the  merits,  an  objection  on  rehearing  that  the  motion  for  the  nonsuit  was  insufll- 
clent  because  it  did  not  state  the  speclflc  ground  on  which  it  was  based,  will  not 
be  entertained,  as  it  was  waived  by  not  being  urged  at  the  proper  time. 

From  Union  :  Robert  Eakin,  Judge. 

The  complaint  herein  sets  up,  in  substance,  that  plain- 
tiff, the  Herring-Hall-Marvin  Co.,  is  a  corporation  organ- 
ized under  the  laws  of  New  Jersey;  that  on  the  first  day 
of  April,  1901, defendant  made,  executed, and  delivered  to 
plaintiff  an  instrument  in  writing,  which  is  made  a  part 
thereof ;  that  on  or  about  the  fifth  of  June,  1901,  the  plain- 
tiff shipped  the  safe  mentioned  therein,  and  consigned  the 
same  to  defendant  at  the  town  of  La  Grande,  Oregon,  via 
best  route,  and  that  it  arrived  at  its  destination  on  the 
twentieth  of  June;  that  the  freight  thereon  from  San 
Francisco,  California,  to  La  Grande,  Oregon,  was  $78.65, 
which  defendant  refused  to  pay;  that  plaintiff  complied 
with  all  tlie  conditions  of  said  instrument  upon  its  part  to 
be  performed,  and  that  there  is  now  due  from  defendant 
to  plaintiff  the  said  sum  of  $78.65,  and  one  sixth  of  the 
purchase  price  of  said  safe,  namely,  $53.50,  and  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum  from  July 
20,  1901.  This  is  followed  by  the  usual  prayer  for  judg- 
ment. The  following  is  a  copy  of  the  instrument  upon 
which  the  complaint  is  based : 

Herring,  Hall,  Marvin  Co. 

La  Grande,  Oregon,  April  1,  1901. 
Hairs  Safe  and  Lock  Works,  San  Francisco. 

Please  ship  as  directed  one  number  185  safe  of  the  di- 
mensions and  plans  of  interior  as  specified  on  back  of  this 
order,  marked  to  James  R.  Smith,  Town  of  La  Grande, 
County  of  Union,  and  State  of  Oregon,  via  best  route,  for 
which  I  agree  to  pay  to  your  order  the  sum  of  $321.00, 
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gold  coin,  rent  as  follows:  Fgt.  on  arrival, and  balance  in 
six  equal  payments  of  30  days  each,  to  date  from  arrival 
of  safe  in  La  Grande,  or^5  per  cent  said  balance  in  30  days 
from  arrival,  for  safe  delivery  on  cars  at  La  Grande,  Ore- 
gon. 

It  is  agreed  that  the  undersigned  shall  not  permit  the 
safe  to  be  removed  from  the  place  above  mentioned,  nor 
injured,  nor  taken  by  any  other  person  or  process,  and 
shall  pay  the  monthly  rent  each  month  when  due.  At  the 
end  of  the  time  above  mentioned,  if  the  undersigned  shall 
have  paid  the  monthly  rent  each  month  when  due,  and 
kept  the  above  conditions,  the  company  will  sell  the  under- 
signed the  safe  for  one  dollar.  Until  then  it  shall  remain 
absolutely  the  company's  property.  If  any  of  the  above  con- 
ditions are  violated,  or  any  month's  rent  shall  remain  un- 
paid for  thirty  days  after  it  becomes  due,  the  company  or 
its  agents  may  at  any  time  thereafter,  without  previous 
demand,  retake  possession  of  the  safe,  retain  all  rent  paid, 
and  terminate  this  lease;  and  the  undersigned  shall  have 
no  claim  on  the  company  or  safe.  All  moneys  to  be  paid 
to  the  company  at  its  office  in  San  Francisco.  The  under- 
signed agrees  to  keep  the  above  safe  insured  for  its  value 
in  a  good  company  at  his  own  expense,  and  in  event  of 
fire  this  contract  shall  be  a  lien  upon  said  insurance  policy 
for  the  amount  that  may  at  that  time  be  due  upon  this 
contract.  In  the  event  of  failure  to  make  payments  when 
due,  interest  at  the  rate  of  ten  per  cent  per  annum  shall 
be  paid  upon  such  deferred  payments  from  the  time  when 
due  until  paid.  And  if  for  any  cause  Hall's  Safe  and  Lock 
Works  shall  bring  suit  to  recover  possession  of  said  safe 
in  accordance  with  the  terms  of  this  contract,  the  under- 
signed agrees  to  pay  Atty's  fees  and  costs  of  court.  It  is 
understood  and  agreed  by  the  undersigned  that  all  the 
conditions  of  this  order  are  contained  in  the  above,  that 
no  verbal  statements  or  agreements  with  the  agent  shall 
bind  the  Hall's  Safe  and  Lock  Works  to  anything  not 
written  in  the  body  of  this  order,  and  that  this  order  is 

not  subject  to  countermand.  j  „   o 

••  James  R.  Smith. 

The  defendant  interposed  a  demurrer  to  the  complaint, 
which  being  overruled,  he  answered,  denying  that  plaintiff 
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was  a  corporation  organized  under  the  laws  of  California, 
and  all  other  allegations  of  the  complaint,  and,  for  a  sepa- 
rate defense,  setting  up,  in  effect,  that  the  order  or  contract 
was  for  a  safe  of  a  different  make  and  quality  from  the  one 
sought  to  be  delivered, and  that  on  account  of  the  delay  in 
furnishing  the  safe  contracted  for  he  countermanded  the 
order.  A  trial  was  had,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff,  from  which  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  C.  H,  Finn. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  J.  W.  Knowles. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

The  sufficiency  of  the  complaint  is  challenged  by  objec- 
tions to  the  introduction  of  evidence  intended  to  establish 
defendant's  liability.  It  is  unnecessary  to  take  note  of  the 
demurrer,  as  the  act  of  answering  over  brings  us  to  this 
point,  and  the  complaint  must  be  tested  by  its  sufficiency 
after  verdict. 

1.  The  first  criticism  is  that  the  contract  sued  on,  as 
shown  by  the  complaint,  is  not  a  contract  with  the  plain- 
tiff, but  with  the  Hall's  Safe  &  Lock  Works,  a  different 
and  distinct  concern.  There  was  a  tendency  in  the  evi- 
dence, however,  to  show  that  plaintiff,  or  the  corporation 
designated  as  the  Herring-Hall-Marvin  Company,  is  the 
parent  concern,  and  that  Hall's  Safe  &  Lock  Works  is  the 
name  given  to  a  sort  of  repair  shop  located  at  San  Fran- 
cisco, which  is  but  a  branch  of  the  plaintiff's,  without  sepa- 
rate organization,  and  that  the  order  was  given  to  the 
plaintiff  in  the  name  of  the  latter.  This  fact,  if  it  be  such, 
which  was  a  matter  for  the  jury  to  determine,  might  have 
been  stated  more  explicitly  in  the  complaint,  and,  being 
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so  stated,  it  would  undoubtedly  contain  a  good  cause  of 
action  in  favor  of  the  plaintiff.  But  there  is  an  allegation 
that  defendant  made,  executed,  and  delivered  the  instru- 
ment to  plaintiff,  which,  by  taking  note  of  the  manner  in 
which  it  is  addressed,  is  inferentially  an  allegation  that 
the  Hall's  Safe  &  Lock  Works  is  the  same  organization  as 
the  plaintiff,  and  we  think  is  sufficient  after  answer. 

2.  The  question  of  larger  moment  is  whether  the  con- 
tract is  one  of  leasing  or  a  sale.  The  court  treated  it  as  a 
conditional  sale,  and  the  trial  was  conducted  upon  that 
theory.  In  this  the  defendant  assigns  error.  If  a  lease, 
no  title  to  the  property  passed  to  the  defendant,  and  plain- 
tiff pursued  an  inapt  procedure  in  causing  it  to  be  attached 
and  procuring  an  order  in  the  judgment  for  its  sale.  If  a 
sale,  we  have  incidentally  to  determine  whether  plaintiff 
has  adopted  an  appropriate  form  of  action  under  its  theory 
of  the  case.  It  is  of  but  little  consequence  what  name  may 
be  given  to  the  paper,  whether  lease  or  sale.  Its  real  char- 
acter is  to  be  determined  by  the  legal  effect  of  its  condi- 
tions, that  is,  the  ruling  or  prevailing  intention  of  the 
parties,  to  be  gathered  from  the  language  employed.  The 
form  of  the  instrument  is  not  controlling.  There  is  a 
direct  undertaking  on  the  part  of  the  defendant  to  pay  to 
the  order  of  the  plaintiff  $321,  denominated  **rent,''  in  six 
equal  payments  of  thirty  days  each.  At  the  expiration  of. 
the  time,  if  the  monthly  rent  has  been  paid,  the  company 
agrees  for  $1  to  sell ;  but  it  is  further  provided  that,  if  any 
month's  rent  shall  remain  unpaid  for  thirty  days  after  it 
becomes  due,  the  company  may  retake  possession,  retain 
the  rent  paid,  and  terminate  the  lease,  and  that  the  de- 
fendant shall  thenceforth  have  no  claim  on  the  company 
or  safe  ;  that  the  defendant  shall  keep  the  property  insured 
for  its  value  at  his  own  expense,  and  in  the  event  of  fire 
the  contract  shall  be  a  lien  upon  the  policy  for  the  amount 
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that  may  at  the  time  be  clue,  and  shall  pay  interest  upon 
all  deferred  payments. 

Now,  if  a  lease,  why  is  there  a  definite  sum  named  to  be 
paid  eventually,  and  why  is  it  stipulated  that  when  said 
sum  is  paid  a  sale  will  be  made  for  the  nominal  sum  of 
II?  A  leasing  can  be  accomplished  by  much  less  indi- 
rection than  this.  Again,  if  a  lease,  why  the  stipulation 
that  if  any  rent  shall  remain  unpaid  for  thirty  days  the 
company  may  retake  possession,  retain  the  rent,  and  ter- 
minate the  lease,  and  that  thereafter  the  defendant  shall 
have  no  claim  upon  the  company  or  the  safe  ?  In  an  ordi- 
nary leasing,  and  one  suggested  by  direct  business  methods, 
the  rent  is  a  consideration  that  belongs  to  the  lessor  as 
of  course,  and  no  stipulation  that  he  may  retain  it  is 
necessary.  Nor  was  there  the  least  necessity  for  the  pro- 
vision that  defendant  should  thenceforth  have  no  claim 
upon  the  property.  And,  further,  a  lessee  ordinarily  can 
have  no  insurable  interest  in  the  subject  of  the  lease,  as 
he  has  absolutely  no  property  therein.  This  contract,  how- 
ever, treats  him  as  acquiring  an  interest  in  proportion  as 
the  amount  paid  stands  to  that  agreed  to  be  paid.  These 
provisions  are  wholly  inconsistent  with  the  idea  of  a  lease, 
but  of  themselves,  and  especially  when  read  in  connection 
with  the  other  stipulations  entered  into  by  the  parties  with 
reference  to  the  subject  of  their  dealings,  clearly  manifest 
an  intention  to  effect  a  sale,  not  absolute  and  irrevocable, 
but  conditional,  the  vendor  giving  possession,  but  reserv- 
ing the  title  until  the  consideration  or  purchase  price  is 
fully  paid.  Nor  can  the  terms  *'rent,"  *vmonthly  rent," 
and  "lease"  operate  to  mask  the  purpose,  and  make  the 
contract  anything  else  than  such  as  the  real  and  true  in- 
tendment of  the  parties  has  made  it.  This  view  is  not  one 
of  first  impression  with  this  court.  In  Sivger  Mfg.  Co,  v. 
Oraham^  8  Or.  17  (34  Am.  Rep.  572),  the  company,  through 
its  agent,  took  from  one  Morgan  what  purported  on  its 
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face  to  be  a  contract  of  hiring  or  leasing  of  a  sewing  ma- 
chine, at  $10  per  month,  but  stipulated  with  Morgan  that 
wiien  165,  the  value  of  the  machine,  was  paid,  it  should 
belong  to  the  latter.  Speaking  of  this  contract,  the  court, 
through  Mr.  Chief  Justice  Kelly,  said:  "It  was  only  a 
conditional  sale,  accompanied  by  the  possession,  which 
Morgan  was  permitted  to  retain  until  the  condition  was 
broken."  Other  contracts  of  a  similar  nature  have  been 
so  construed  by  this  court:  Roaendorf  v.  Baker,  8  Or.  240  ; 
Schneider  v.  Lee,  33  Or.  578  (17  Pac.  269).  Authorities  else- 
where are  abundant  in  support  of  this  construction:  Quinn 
V.  Parke  &  Lacy  Mach.  Co,  5  Wash.  276  (31  Pac.  866);  Loomis 
v.  Bragg,  50  Conn.  228  (47  Am.  Rep.  638);  Hine  v.  Roberts, 
48  Conn.  267  (40  Am.  Rep.  170);  Singer  Mfg.  Co.  v.  Cole,  4 
Lea,  439  (40  Am.  Rep.  20);  Sumner  v,  Coitey,  71  Mo.  121 ; 
Singer  Sewing  Mach.  Co.  v.  Holcomb,  40  Iowa,  33 ;  Murch  v. 
Wright,  46  111.  487  (95  Am.  Dec.  455);  Lucas  v.  Campbell, 
88  111.  447.  We  hold,  therefore,  that  the  trial  court  was 
not  in  error  in  treating  the  contract  in  controversy  as  a 
conditional  sale,  but  it  was  in  its  nature  executory  until 
performance. 

3.  Now,  as  to  the  form  of  the  action  brought  in  the  case 
at  bar.  The  common,  and  perhaps  the  most  natural,  rem- 
edy of  the  seller  upon  default,  is  to  declare  the  buyer's 
right  under  the  contract  forfeited,  and  take  proceedings 
to  recover  the  property.  But  this  is  not  the  only  remedy. 
Where  a  party  has  agreed  to  purchase  and  pay  for  the 
property,  and  has  or  is  entitled  to  possession  until  default, 
the  seller  may  have  choice  of  one  of  four  distinct  remedies, 
among  which  he  may  waive  a  return  of  the  property,  treat 
the  contract  as  executed  on  his  part,  and  recover  from  the 
buyer  the  agreed  price  :  1  Mechem,  Sales,  §§  613-615,  619 ; 
Bailey  v.  Hervey,  135  Mass.  172 ;  McRea  v.  Merrifield,  48 
Ark.  160  (2  S.  W.  780);  Smith  v.  Barber,  153  Ind.  322  (53 
N.  E.  1014).    This  disposes  of  counsel's  first  proposition. 

A5  Or.—tl. 
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4.  The  second  pertains  to  defendant's  motion  for  a  non-  • 
suit.  In  this  three  contentions  are  made,  of  which  we  will 
examine  two.  It  is  argued  :  First,  that  there  is  no  proof 
of  plaintiff's  organization  under  the  laws  of  California.  The 
complaint  shows  an  allegation  of  incorporation  in  New 
Jersey.  The  answer  is  a  denial  of  plaintiff's  organization 
in  California.  The  organization  in  New  Jersey  is  there- 
fore admitted. 

5.  It  is  argued:  Second,  that  there  was  no  proof  of  a 
delivery  of  the  safe  on  board  a  car  at  La  Grande.  Plain- 
tiff's  testimony  shows  that  the  safe  was  shipped  from 
Hamilton,  Ohio,  on  June  5,  1901,  and  thatdefendant  coun- 
termanded his  order  or  contract  by  wire  on  June  12th. 
According  to  an  allegation  in  the  complaint,  the  safe  ar- 
rived in  La  Grande,  Oregon,  on  June  20th,  so  that  by  plain- 
tiff's own  showing  there  was  a  countermand  of  the  order 
before  the  arrival  of  the  safe  at  its  destination,  and  the 
question  is  whether  the  testimony  will  support  the  cause 
of  action  presented  by  the  complaint.  Where  a  contract 
is  executory,  a  party  has  the  power,  if  he  choose,  to  inter- 
dict performance  by  an  explicit  direction  to  that  effect,  and 
in  such  case  he  subjects  himself  to  an  action  sounding  in 
damages  for  a  breach  of  the  contract,  and  none  will  lie  on 
the  contract  itself  as  for  sale  and  delivery:  2  Mechera, 
Sales,  §§  1091,  1092  ;  Uaezcelled  Fire -Work  Co,  v.  Polites, 
130  Pa.  536  (18  Atl.  1058,  17  Am.  St.  Rep.  788);  Collins 
V.  Delaporte,  115  Mass.  159  ;  Butler  v.  Butler,  77  N.  Y.  472 
(33  Am.  Rep.  648);  Moline  Scale  Co.  v.  Beed,  52  Iowa,  307 
(3  N.  W.  96,  35  Am.  Rep.  272);  Danforth  v.  Walker,  37  Vt. 
239,  40  Vt.  257  ;  Clark  v.  Marsiglia,  1  Denio,  317  (43  Am. 
Dec.  670);  Gibbons  v.  Bente,  51  Minn.  499  (53  N.  W.  756, 
22  L.  R.  A.  80). 

6.  There  is  a  stipulation  in  the  contract  "for  safe  de- 
livery on  cars  at  La  Grande."  The  trial  court  was  of  the 
opinion,  however,  that,  from  a  survey  of  the  whole  instru- 


June,  1903.]     Herring-Marvin  Co.  v.  Smith.  323 

inent,  a  delivery  to  defendant  was  effected  by  delivery  to 
the  carrier  at  Hamilton,  Ohio,  to  be  shipped  to  defendant 
at  La  Grande,  and  that  the  contract  became  executed  so 
far  as  the  plaintiff  was  concerned ;  hence  that  he  was  en- 
titled to  recover  under  the  action  as  brought.  We  cannot 
accede  to  this  construction.  The  writing  directs  the  plain- 
tiff to  ship  *'via  best  route,"  it  is  true,  but  plaintiff  neces- 
sarily had  to  pay  the  freight  in  the  first  instance,  for  de- 
fendant's undertaking  is  to  pay  freight  on  arrival,  not  to 
the  carrier,  but  to  plaintiff,  and  the  undertaking  is  **for 
safe  delivery  on  cars  at  La  Grande,*'  thus  indicating  plain- 
tiff's responsibility  for  safe  transportation  of  the  property 
to  destination.  All  this  goes  to  show  unmistakably  that 
the  carrier  became  the  agent  of  the  plaintiff,  and  not  of  the 
defendant,  and  that  a  delivery  could  not  be  effected  until 
the  plaintiff  had  fully  performed  by  having  the  safe  on  the 
car  at  La  Grande.  Mr.  Benjamin  says :  **Where  the  vendor 
is  bound  to  send  the  goods  to  the  purchaser,  the  rule  is 
well  estabished  ♦  *  that  deliverv  to  a  common  carrier, 
a  fortiori^  to  one  specially  designated  by  the  purchaser,  is 
a  delivery  to  the  purchaser  himself;  the  carrier  being,  in 
contemplation  of  law  in  such  cases,  the  bailee  of  the  per- 
son to  whom,  not  by  whom,  the  goods  are  sent ;  the  latter, 
when  employing  the  carrier,  being  regarded  as  the  agent 
of  the  former  for  that  purpose.  If,  however,  the  vendor 
should  sell  goods,  undertaking  to  make  the  delivery  him- 
self at  a  distant  place,  thus  assuming  the  risks  of  the  car- 
riage, the  carrier  is  the  vendor's  agent ":  Benjamin,  Sales 
(7ed.),§  693.  This  doctrine  finds  supportin  21  Am.&Eng. 
Ency.  Law  (1  ed.),  528-530 ;  Dunlop  v.  Lambert,  C.  &  F.  R. 
*600  ;  Devine  v.  Edwards,  101  111.  138  ;  Murray  v.  Nichols 
Mfg.  Co.  (City  Ct.  N.  Y.)  11  N.  Y.  Supp.  734;  Miller  v.  Sum- 
erset  C.  P.  &  Lum.  Co.  21  Ky .  Law  Rep.  424  (51  S.  W.  615). 
No  delivery  of  the  safe  was  had,  therefore,  prior  to  defend- 
ant's countermand  or  renunciation  of  the  order  or  con- 
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tract.  While  a  delivery  had  been  made  by  plaintiff  to  the 
carrier  before  the  countermand,  it  was  only  a  delivery  to 
its  own  agent  to  carry  out  its  undertaking  to  deliver  on  a 
car  at  La  Grande,  and  the  contract  was  still  in  an  execu- 
tory state  and  unfulfilled,  so  far  as  it  was  concerned,  leav- 
ing the  defendant  free  to  interdict  further  performance. 
Plaintiff's  action,  therefore,  could  not  be  for  the  purchase 
price,  but  only  for  special  damages  for  a  refusal  to  receive 
the  safe  on  its  arrival  on  the  car  at  La  Grande.  The  com- 
plaint not  having  been  drawn  nor  the  action  prosecuted 
upon  this  basis,  the  nonsuit  should  have  been  allowed. 
The  judgment  of  this  court  will  be,  therefore,  that  the  judg- 
ment of  the  trial  court  be  reversed  and  the  cause  remanded, 
with  directions  to  allow  the  nonsuit.  Reversed. 

On  Motion  for  Rehearing. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

It  is  urged  by  a  petition  for  rehearing  on  the  part  of  the 
plaintiff  that  this  court  ought  not  to  have  considered  the 
motion  for  a  nonsuit,  because  (1)  the  testimony  is  not  all 
contained  in  the  bill  of  exceptions,  and  (2)  it  does  not  state 
the  specific  grounds  upon  which  it  is  based. 

7.  Answering  the  first  reason  assigned,  it  is  only  neces- 
sary to  state  that  by  plaintiff's  own  showing,  which  ap- 
pears in  the  bill  of  exceptions,  when  read  in  connec- 
tion with  the  pleadings  and  the  contract,  it  is  not  en- 
titled to  recover.  In  such  case  it  would  be  a  matter  of 
supererogation  to  bring  up  the  whole  evidence,  because  it 
could  show  no  different  state  of  facts  which  would  in  any 
way  affect  the  company. 

8.  As  to  the  second  reason,  it  was  argued  at  the  time  of 
the  trial  of  the  cause  here,  as  respects  the  motion  for  non- 
suit, that  the  testimony  did  not  support  the  cause  of  action 
preferred.    This  was  simply  controverted  without  insist- 
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ing  upon  any  such  objections  as  that  the  grounds  of  the 
motion  were  not  specifically  stated,  and  the  case  was  de- 
cided upon  the  issue  thus  presented.  Having  met  the  issue 
in  the  form  indicated  without  success,  it  is  now  too  late  by 
motion  for  rehearing  to  insist  upon  the  technical  objection 
suggested. 

The  other  contentions  as  to  the  proper  construction  of 
the  contract  have  been  treated  of  in  the  main  opinion. 

Rehearing  Denied. 


Decided  21  December,  1903.  IS^W 

STATE  i\  MIIiliEB.  ** — ^ 

[74  Pac.  658.] 

Criminal  Law  — Photographs  as  Evidence.* 

1.  Although  photographs  of  persons,  places,  or  things  are  sometimes  admitted 
as  evidence,  they  are  never  competent  unless  necessary  in  some  matter  of  sub- 
stance, or  Instructive  in  establishing  material  facts  or  conditions,  which  was  not 
the  case  here  where  all  the  facts  sought  to  be  shown  by  the  photographs  could 
have  been  established  by  oral  testimony. 

IDEU. 

2.  To  be  admissible  as  evidence  even  under  appropriate  circumstances  photo- 
graphs must  be  correct  representations  of  the  subjects  or  conditions  Intended  to 
be  thereby  presented. 

Cross-examination  of  an  Accused. 

8.  Under  B.  &  C.  Comp.  %  1400,  authorising  the  cross-examination  of  one  accused 
of  crime  on  all  facts  to  which  he  testified  in  chief,  tending  to  his  conviction  or  ac- 
quittal, where  one  accused  of  murder  related  the  circumstances  leading  up  to  the 
difficulty,  and  to  his  presence  on  the  premises  of  the  deceased,  cross-examination 
was  permissible  to  show  that  accused  bad  been  ordered  olf  the  premises  by  the 
deceased  about  two  months  previous  to  the  killing,  and  that  they  were  not  on 
good  terms,  since  these  matters  tended  to  show  the  feelings  of  the  parties  toward 
each  other. 

Cross-Examination  — Browbeating  a  Witnejw. 

4.  Cross-examination  that  does  not  elicit  material  information  and  tends  to 
humiliate  or  bully  a  witness  should  not  be  permitted. 

Instruction  Should  be  Based  on  the  Evidence. 

5.  Instructions  stating  correct  propositions  of  law  but  not  appropriate  to  the 
evidence  in  the  case  should  not  be  given,  as  they  tend  to  confuse  the  minds  of 
the Jury. 

Right  of  Self-Defense— Reliance  on  Appearances. 
tf.  Though  in  fact  there  is  no  actual  necessity  for  taking  life,  yet  the  right  of 
self-defense  noay  be  exercised  if  the  person  assailed  has  reasonable  ground  to  be- 


•  Note.—  See  monographic  note.  Photographs  as  Evidence,  with  the  cases  of 
Baustian  v.  Voungj  75  Am.  St.  Rep.  4tt8-479,  and  Dederich9  v.  Salt  Lake  C.  R.  Cb.  85 
L.  U.  A.  802-815.—  REPORTER. 


326  State  v.  Miller.  [43  Or. 

lleve,  and  In  gfood  faith  actually  does  believe,  from  the  Burrotlndlng  oondltlonfi, 
that  death  or  the  infliction  of  g^reat  bodily  harm  is  imminent. 

Conflicting  iNSTBUcrrioNS  as  Error. 

7.  The  giving  of  directly  contradictory  InstructlonH  on  a  vital  question  in  a 
case  constitutes  reveraible  error,  for  a  charge  of  that  kind  cannot  be  construed 
into  a  harmonious  and  correct  statement  of  the  law  involved.  For  example,  a 
charge  that  unless  the  necessity  for  taking  life  is  actual,  present,  and  urgent,  a 
defendant  cannot  invoke  the  doctrine  of  self-defense,  is  entirely  inconsistent  with 
an  instruction  that  defendant  has  a  right  to  acton  appearances  if  he  acts  in  good 
faith,  and  the  Jury  cannot  get  firom  such  a  charge  a  correct  idea  of  the  rights  of 
the  defendant. 

From  Harney:    Morton  D.  Clifford,  Judge. 

The  defendants  George  S.  Miller  and  James  Colwell  were 
jointly  indicted  with  Bert  Bailey  for  the  murder  of  Joseph 
Warren  Curtis,  and  convicted  of  murder  in  the  second  de- 
gree ;  Bailey  having  been  discharged  from  the  indictment 
during  the  progress  of  the  trial.  Briefly,  there  was  evi- 
dence tending  to  show  that  shortly  prior  to  the  homicide 
Curtis  had  driven  off  the  range  a  number  of  horses  (among 
them  a  mare  and  colt  claimed  by  defendant  Miller),  and  at 
the  time  had  the  colt  in  a  corral  upon  his  premises;  that, 
on  being  advised  of  the  fact  by  his  codefendant  Colwell, 
Miller  went  to  the  Narrows,  fifteen  to  eighteen  miles  distant 
from  his  home,  and  near  the  residence  of  Curtis,  where  he 
was  informed  that  the  latter  forbade  him  from  coming 
upon  his  place;  that  he  then  took  counsel  over  the  tele- 
phone with  an  attorney  at  Burns,  for  the  purpose  of  ascer- 
taining his  legal  rights  in  the  premises,  and  was  advised 
that  he  could  replevy  the  colt  or  take  it  wherever  he  found 
it,  provided  he  was  able  to  do  so  without  committing  a 
breach  of  the  peace;  that  he,  Bailey,  and  Colwell  left  the 
residence  of  the  latter  about  8  o'clock  on  the  evening  of 
March  22, 1902,  gathering  up  several  gentle  horses  on  the 
way  and  taking  them  along,  intending  to  turn  the  colt  out 
of  the  corral  and  drive  it  away  with  them ;  that,  to  reach 
the  corral,  they  cut  an  outer  wire  inclosure  of  Curtis*,  a 
third  of  a  mile  or  more  distant,  Miller  going  ahead ;  that, 
when  they  had  gone  about  half  the  distance  to  the  corral, 
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Curtis  ordered  Colwell  and  Bailey  to  take  the  horses  off  of 
his  premises,  and  that  they  drove  them  back ;  that  Miller 
was  not  aware  of  what  had  been  done,  nor  of  the  presence 
of  Curtis,  until  he  came  near  the  corral ;  that  Curtis  was 
armed  with  a  22-caliber  rifle,  and  the  defendant  with  a 
shotgun;  and  that  several  shots  were  fired,  resulting  in 
the  death  of  Curtis.  The  killing  is  admitted,  but  defend- 
ants seek  to  justify  it  as  an  act  of  self-defense. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Weath- 
erford  &  Wyatt,  with  an  oral  argument  by  Mr.  James  K. 
Weatherford. 

For  the  state  there  was  a  brief  over  the  names  oi  Andrew 
M.  Crawford,  Attorney-General,  William  Miller^  District 
Attorney,  and  Thornton  Williams,  with  an  oral  argument 
by  Mr.  Crawford. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

1.  At  the  trial,  three  photographs  of  the  deceased,  show- 
ing the  gunshot  wounds,  were  offered  and  admitted  in 
evidence  over  the  objection  of  defendants.  This  consti- 
tutes one  of  the  assignments  of  error.  One  of  the  photo- 
graphs shows  shot  wounds  on  the  upper  part  of  the  left 
breast,  about  the  shoulder  clavicle,  and  neck ;  and  the 
other  two  portray  numerous  wounds  of  the  same  nature 
upon  the  back  and  left  side.  The  purpose  of  introducing 
them  was  to  show  thereby  the  number  of  shots  discharged 
upon  the  person,  and  that  two  of  them  took  effect  from 
the  side  or  rear,  in  order  to  discredit  Miller's  statement 
that  he  fired  all  the  shots  while  Curtis  was  shooting  at  him. 
McMullen,  who  took  the  photographs,  testified  that  they 
were  as  correct  as  any  that  could  be  taken  under  the  cir- 
cumstances, and  considering  the  condition  of  the  light  in 
the  room.    Dr.  Marsden,  after  minutely  and  particularly 
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describing  the  wounds  found  upon  the  body,  further  tes- 
tified that  the  photographs  represented  their  true  char- 
acter as  nearly  as  could  be  done  by  the  process,  but  that 
they  were  not  exact  reproductions,  in  that  they  failed  to 
indicate  the  oblique  appearance  of  some  of  the  wounds  on 
the  upper  part  of  the  chest.  Photographs,  when  admitted 
in  evidence,  should  be  shown  to  be  correct  representations 
of  the  conditions  existing,  or  of  the  subject  sought  to  be 
verified  by  the  artificial  view  presented.  Whether,  how- 
ever, the  preliminary  proofs  in  this  regard  are  sufficient 
upon  which  to  allow  them  to  go  to  the  jury,  is  a  matter 
largely  within  the  sound  discretion  of  the  trial  court: 
Blair  v.  Pelharrij  118  Mass.  420  ;  Verran  v.  Baird,  150  Mass. 
141  (22  N.  E.  630);  HarHa  v.  Quincy,  171  Mass.  472  (50 
N.E.  1042);  Church  v.  Milwaukee,  31  Wis.  512. 

2.  There  is  a  limit,  however,  to  the  use  of  photographs 
as  evidence,  and,  while  they  are  competent  for  some  pur- 
poses, they  are  not  competent  or  appropriate  for  all.  Gen- 
erally, they  may  be  used  to  identify  persons,  places,  and 
things ;  to  exhibit  particular  locations  or  objects  where  it 
is  important  that  the  jury  should  have  a  clear  idea  thereof, 
and  the  situation  may  thus  be  better  indicated  than  by 
the  testimony  of  witnesses,  or  where  they  will  conduce  to 
a  better  or  clearer  understanding  of  such  testimony.  They 
may  also  be  employed  to  detect  forgeries,  and  to  prove 
documents  where  the  originals  cannot  be  readily  produced. 
But  unless  they  are  necessary  in  some  matter  of  substance, 
or  instructive  to  establish  material  facts  or  conditions,  thev 
are  not  admissible,  especially  when  they  are  of  such  a 
character  as  to  arouse  sympathy  or  indignation,  or  to 
divert  the  minds  of  the  jury  to  improper  or  irrelevant 
considerations :  Baxter  v.  Chicago  &  iV.  W.  R.  Co,  104  Wis. 
307  (80  N.  W.  644);  Selleck  v.  City  of  Jonesville,  104  Wis. 
570  (80  N.  W.  944,  47  L.  R.  A.  691,  76  Am.  St.  Rep.  892); 
Fore  V.  State,  75  Miss.  727  (23  South.  710).    The  photo- 
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graphs  here  introduced  were  wholly  unnecessary  as  proof 
of  the  number  of  shots  fired,  or  the  direction  from  which 
they  were  discharged,  as  it  respects  the  person  of  the  de- 
ceased. Nor  did  they  serve  to  elucidate  or  to  explain  the 
testimony  of  the  witnesses  in  the  case.  The  shot  wounds 
were  distinctly  visible  upon  the  body,  where  also  could  be 
seen  the  direction  from  which  they  took  effect,  and  all  con- 
ditions attending  them  were  susceptible  of  being  estab- 
lished in  the  ordinary  way  by  the  testimony  of  the  wit- 
nesses who  had  occasion  to  observe  and  examine  them,  so 
that  photographic  representations  of  the  appearance  of 
the  body  were  neither  necessary  nor  instructive  for  indi- 
eating  the  existing  conditions.  Beyond  this,  the  pictures 
were  not  faithful  reproductions,  as  one  witness  testified 
that  they  did  not  show  the  oblique  character  of  some  of 
the  wounds,  and  they  presented  a  gruesome  spectacle  of  a 
disfigured  and  mangled  corpse,  very  well  calculated  to 
arouse  indignation  with  the  jury,  and  were  manifestly 
harmful  instrumentalities  for  use  as  evidence  against  the 
defendants,  without  being  useful,  in  a  legitimate  sense,  for 
the  state.  There  was  error,  therefore,  in  permitting  them 
to  go  to  the  jury. 

3.  Colwell,  as  a  witness  for  the  defense,  related  in  detail 
the  circumstances  leading  up  to  the  difficulty  resulting  in 
the  homicide  from  the  time  the  colt  was  last  seen  upon  the 
range,  which  tended  to  show,  among  other  things,  that  he 
first  discovered  the  animal  in  Curtis*  possession  upon  his 
premises,  and  communicated  the  fact  to  Miller;  that  the 
latter  came  to  his  place,  and,  with  Bailey,  they  went  to  the 
premises  of  deceased  for  the  purpose  of  regaining  posses- 
sion of  the  colt,  thus  continuing  the  narrative  attending 
their  mission,  indicating  the  motives  that  induced  such 
action  on  their  part.  Upon  cross-examination  he  was  asked 
by  the  district  attorney  if  he  said  anything  to  the  deceased 
about  the  colt,  and  answered  in  the  negative.    It  was  then 
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developed,  over  objection,  that  he  and  the  deceased  had 
had  some  difficulty  ;  that  at  one  time,  a  couple  of  months 
or  so  prior  to  the  homicide,  he  ordered  deceased  off  of  his 
premises;  that  they  were  not  on  very  good  terms;  and 
that  he  knew  the  deceased  had  warned  Miller  not  to  come 
upon  his  place  unless  he  came  with  an  officer.  The  objec- 
tion urged  was  that  the  cross-examination  which  developed 
these  matters  was  not  proper,  the  witness  being  a  defend- 
ant in  the  cause.  The  state  had  a  right  to  examine  the 
witness  upon  all  facts  to  which  he  had  testified  in  chief, 
tending  to  his  conviction  or  acquittal:  B.  tfe  C.  Comp. 
§  1400.  There  has  been  much  discussion  as  to  whether 
the  witness,  under  this  statute,  does  not  occupy  the  same 
position  as  any  other  witness,  and  whether  the  cross-ex- 
amination may  not  be  equally  as  broad  and  searching.  It 
may  now,  however,  be  considered  as  settled  in  this  state 
that  he  does  not,  and  that  his  cross-examination  should 
be  confined  to  the  facts  or  matters  concerning  which  he 
has  testified  in  the  first  instance.  The  statute,  however, 
is  not  to  receive  an  unduly  restricted  or  narrow  construc- 
tion, and  the  cross-examination  must  extend  the  inquir}' 
to  facts  and  matters  manifestly  germane  and  relevant  to 
the  facts  testified  to  in  chief,  tending  to  their  explanation 
and  elucidation,  and  in  this  respect  may  be  as  searching 
and  broad  as  the  foundation  upon  which  it  rests :  State  v. 
AbramSy  11  Or.  169  (8  Pac.  327);  State  v.  Saunders,  14  Or. 
300  (12  Pac.  441);  State  v.  Bartmess,  33  Or.  110  (54  Pac. 
167);  People  v.  O'Brien,  66  Cal.  602  (6  Pac.  695);  People  v. 
Rozelle,  78  Cal.  84  (20  Pac.  36).  The  inquiry  here  by  the 
state  did  not  exceed  the  bounds.  The  purpose,  no  doubt, 
was  to  test  the  motive  that  actuated  the  parties  in  going 
to  the  premises  of  the  deceased.  If  there  was  an  ill  feel- 
ing between  the  witness  and  the  deceased,  this  would  serve 
to  throw  some  light  upon  the  question  ;  and  it  was  there- 
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fore  germane  and  relevant  to  the  inquiry  in  chief,  and 
consequently  competent. 

4.  The  cross-examination  of  the  defendant  Miller  of 
which  complaint  is  made  was  of  a  similar  nature,  and  we 
are  not  prepared  to  say  that  the  court  erred  in  permitting 
it.  Some  questions  were  propounded,  however,  which  it 
seems  to  us  were  caustic,  and  might  as  well  have  been 
omitted.  It  was  drawn  out  of  the  witness  that  he  took  a 
shotgun  and  some  shells  with  him,  and  that  he  did  not 
get  the  colt.  Then  followed  these  interrogatories  :  **  You 
did  get  a  man?"  *'  You  did  get  a  human  life,  didn't  you?" 
"You  got  a  human  life,  didn't  you?"  Again,  after  the 
witness  had  stated  that  about  the  time  he  fired  the  last 
two  shots  he  heard  Mrs.  Curtis,  wife  of  the  deceased, 
scream,  these  questions  were  propounded,  and  he  was  re- 
quired to  answer  them,  namely :  **  Did  she  scream  like  a 
woman?"  *'  Like  a  woman  whose  husband  was  being  mur- 
dered?" Inquiries  of  the  kind  are  calculated  to  badger 
and  browbeat  the  witness,  without  serving  to  elicit  any 
fact  valuable  to  the  controversy  ;  and,  while  we  are  unable 
to  say  that  there  was  an  abuse  of  discretion,  we  cannot 
approve  such  a  method  in  practice. 

5.  The  court,  at  the  request  of  the  state,  gave  the  fol- 
lowing charge  to  the  jury,  to  wit: 

**It  is  not  always  that  the  danger  should  be  real,  in  order 
that  a  person  may  justify  on  the  ground  of  self-defense,  but 
if  the  defendant,  acting  as  a  reasonable  man,  had  reason  to 
believe  and  did  believe  that  his  life  was  in  danger,  or  in 
danger  of  great  bodily  harm,  at  the  hands  of  deceased,  and, 
acting  upon  such  belief,  took  the  life  of  the  deceased,  such 
an  act  on  his  part  will  be  justifiable,  although  it  might 
afterward  appear  that  there  was  in  fact  no  real  danger." 

After  an  intervening  instruction,  the  court  continued: 

"I  charge  you  that  it  is  a  well-settled  principle  of  law 
that  in  an  altercation,  where  one  is  assaulted,  and  then  re- 
treats to  a  place  of  safety,  he  has  no  right  to  arm  himself 
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with  a  deadly  weapon  and  renew  the  combat,  when  he  has 
a  reasonable  opportunity  to  escape ;  and  if  he  does  so  he 
becomes  the  aggressor,  and  if,  in  the  conflict  that  ensues, 
death  results,  he  cannot  claim  to  have  acted  in  self-defense. 

"I  charge  you  further  that  the  right  of  self-defense  does 
not  imply  the  right  of  attack,  and  will  not  avail  in  any  case 
when  the  difficulty  was  induced  by  the  party  himself. 

**The  law  regards  human  life  as  the  most  sacred  of  all 
interests  committed  to  its  protection,  and  there  can  be  no 
successful  setting  up  of  self-defense  unless  the  necessity 
for  taking  life  is  actual,  present,  and  urgent  —  unless,  in 
a  word,  the  taking  of  his  adversary's  life  is  the  only  reason- 
able resort  of  the  party  to  save  his  own  life,  or  his  person 
from  great  bodily  harm." 

The  defendants  complain  of  these  three  latter  instruc- 
tions as  prejudicial.  The  first  of  them  was  not  called  for 
under  the  testimony  of  the  case,  as  disclosed  by  the  bill  of 
exceptions.  There  was  no  evidence  tending  to  show  that 
the  defendant  retreated  to  a  place  of  safety  after  having 
been  assailed  by  the  deceased,  or  that  he  thereafter  armed 
himself  and  renewed  the  conflict,  and  it  was  therefore 
improperly  given.  The  second  contains,  perhaps,  a  sound 
principle  of  law,  in  the  abstract,  but  it  was  inapplicable  in 
the  relation  in  which  it  was  announced. 

6.  The  gravest  error,  however,  was  committed  in  giving 
the  third  of  these  latter  instructions.  The  jury  were  told 
thereby  that  unless  the  necessity  for  taking  the  life  of  the 
deceased  was  actual,  present,  and  urgent,  there  could  be 
no  successful  setting  up  of  self-defense.  This  wholly  elim- 
inates the  well-established  qualification  or  element  of  the 
rule  that  a  person  assailed  may  act  upon  appearances,  and 
that  if  he  has  reasonable  ground  to  believe,  and  in  good 
faith  does  believe,  from  the  conditions  present,  that  death 
or  the  infliction  of  great  bodily  harm  is  imminent,  although 
the  danger  may  subsequently  prove  not  to  have  been  real 
or  actual,  his  act  in  taking  the  life  of  the  aggressor  will  also 
be  justifiable.    A  citation  of  authorities  to  this  statement 


July,  1903.]     Patterson  v.  United  Artisans.  333 

of  the  law  is  scarcely  necessary,  but  see  Ooodall  v.  State^ 
1  Or.  334,  338  (80  Am.  Dec.  396);  State  v.  Morey,  25  Or. 
241  (35  Pac.  655);  State  v.  Porter,  32  Or.  135  (49  Pac.  964); 
State  V.  Gibson,  43  Or.  184  (73  Pac.  333). 

7.  Nor  does  the  instruction  first  herein  noted,  announc- 
ing the  correct  rule  as  to  the  right  of  the  accused  to  act 
upon  appearances,  cure  the  error.  The  instructions  are 
not  only  wholly  disconnected  in  context,  but  are  in  direct 
conflict,  so  that  they  cannot  be  read  together  as  a  har- 
monious and  correct  statement  of  the  principle  of  law  in- 
volved :  People  v.  Gonzales,  71  Cal.  569  (12  Pac.  783);  Per- 
kins  V.  State,  78  Wis.  551  (47  N.  W.  827);  State  v.  Keasling, 
74  Iowa,  528  (38  N.  W.  397).  For  these  errors  the  judg- 
ment of  the  trial  court  must  be  reversed,  and  a  new  trial 
ordered. 

Instructions  Nos.  1,  3,  4,  and  5  asked  by  the  defendants 
and  refused,  of  which  complaint  is  made,  were  none  of 
them  proper,  in  the  form  submitted.  Other  errors  are  also 
assigned,  but,  as  the  questions  involved  will  probably  not 
arise  upon  a  retrial,  we  deem  it  unnecessary  to  consider 
them  now.  Reversed. 

Decided  13  July,  rehearing  denied  5  October,  1908. 

PATTERSON   v.  UNITED  ARTISANS.  ,   ^ 

43    888 
[T2  Pac.  1005.  J  I  44    563 

Pkoofs  of  Dkath  Furnished  by  Mutual  Benefit  Society  a.s  Evidence. 

Adverse  RtatemeiiUi  made  by  the  officern  or  agents  of  a  mutual  benefit  society 
in  accordance  with  its  rules  are  competent  evidence  as  admissions  against  inter- 
est: for  instance,  wtiere  the  by-laws  of  a  mutual  benefit  society  provided  that  on 
the  death  of  a  member  the  ofilcers  of  the  local  society  to  which  he  belonged  should 
furniMh  full  proof  of  death  on  printed  blanks  prepared  for  that  purpose,  which 
also  required  the  local  ofllcers  to  give  their  opinion  as  to  the  validity  of  the  ben- 
eficiary's claim  against  the  society,  the  local  ofllcers  must  be  considered  the 
agents  of  the  general  society,  and  their  statements  and  admissions  thus  made 
against  the  interest  of  the  general  oi^anlzation  are  competent  evidence  in  an 
action  on  the  benefit  certificate. 

From  Multnomah :  Melvin  C.  George,  Judge. 
Action  by  Leo  J.  Patterson,  through  J.  P.  Finley,  his 
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guardian,  against  the  United  Artisans,  resulting  in  a  judg- 
ment for  plaintiff,  wherefore  this  appeal.       Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Guy 
O,  Willis  and  Seneca  Smith,  with  an  oral  argument  by  Mr. 
Smith. 

For  respondent  there  was  a  brief  over  the  names  of 
Arthur  C.  Spencer  and  Chamberlain  &  Thomas,  with  an 
oral  argument  by  Mr.  Spencer  and  Mr.  Geo.  E.  Chamber- 
lain. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  plaintiff,  by  his  guardian,  brought  an  action  in  the 
court  below  against  the  United  Artisans,  upon  a  certificate 
issued  to  his  father,  a  member  of  one  of  its  subordinate 
assemblies,  by  which  it  agreed  to  pay  plaintiff  the  sum  of 
$1,900  in  case  of  the  death  of  his  father.  The  sole  defense 
is  that  the  insured  committed  suicide,  which  released  the 
society  from  liability.  The  jury  found  against  the  defend- 
ant upon  this  question,  and  from  the  judgment  entered 
it  appeals. 

The  only  assignment  of  error  is  the  ruling  of  the  court 
in  admitting  in  evidence  a  certificate  or  statement  of  the 
otficers  of  the  subordinate  assembly  to  which  deceased 
belonged,  which  accompanied  and  was  a  part  of  the  proof 
of  death  submitted  to  the  supreme  assembly.  The  death 
of  the  insured  is  admitted  by  the  pleadings,  and  it  is  also 
admitted  that  due  proof  thereof  was  made  as  required  by 
the  rules  of  the  society.  The  position  of  the  defendant  is 
that  the  evidence  referred  to  is  incompetent,  because  there 
was  no  issue  to  which  it  was  applicable,  and  for  the  fur- 
ther reason  that  the  statement  of  opinions  therein  con- 
tained is  not  binding  upon  it.  Section  41  of  the  by-laws  of 
the  defendant  provides : 

^^ Proof  of  Death.  Upon  the  receipt  of  the  notice  of  death 
of  a  beneficiary  member,  the  supreme  secretary  shall  for- 
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ward  to  the  secretary  of  the  assembly  of  which  the  de- 
ceased was  a  member  duplicate  blank  forms  for  proof  of 
death,  together  with  blank  claimant's  iffidavits,  which 
must  be  tilled  out  and  sworn  to  by  the  beneficiary  or  bene- 
ficiaries, or,  if  the  beneficiary  be  a  minor  child,  by  a  guar- 
dian duly  appointed  by  the  proper  legal  officer,  and  wit- 
nessed and  certified  by  the  master  artisan,  under  seal  of 
the  assembly  of  which  the  decedent  was  a  member.  The 
proof  must  show  that  the  deceased  was  a  member  in  good 
standing  at  the  time  of  his  death ;  name  in  full,  date  of 
joining  the  society,  date  and  cause  of  death,  and  the  name 
of  the  person  or  persons  and  their  relationship  to  deceased 
to  whom  the  benefits  are  to  be  paid ;  a  part  of  which  proofs 
shall  be  affidavits  of  the  master  artisan  and  secretary  as  to 
the  record  of  the  member,  also  the  affidavit  of  the  attend- 
ing physician  or  physicians,  if  any,  stating  the  disease  of 
which  the  member  died,  duration  of  illness  and  date  of 
death ;  also  the  affidavit  of  the  undertaker  in  charge  or 
the  clergyman  officiating  at  the  funeral,  if  any,  together 
with  such  other  sworn  testimony  as  may  be  required  by 
the  board  of  directors  to  fully  establish  the  death  and 
identity  of  such  deceased  member.  Upon  the  receipt  of 
such  proof,  the  same  shall  be  laid  before  the  board  of 
directors,  who  shall  approve  or  disapprove  the  same,  and 
if  approved  by  them  an  order  for  the  payment  of  the 
amount  to  which  the  beneficiary  is  entitled  shall  be  drawn 
upon  the  supreme  treasurer,  which  order  shall  be  signed 
by  the  supreme  secretary  and  countersigned  by  the  su- 
preme master  artisan,  and  be  made  payable  to  the  order 
of  the  beneficiary  designated  in  the  certificate  issued  to 
decedent  or  the  duly  qualified  guardian  of  said  beneficiary; 
provided  that  sixty  days  from  the  date  of  the  receipt  of 
such  proofs  by  the  supreme  secretary  shall  be  allowed  for 
the  approval  or  disapproval  of  such  claim  by  the  board  of 
directors,  and  that  sixty  days  shall  be  allowed  after  the 
approval  of  the  claim  in  which  to  make  payments." 

The  forms  of  proof  promulgated  by  the  supreme  assem- 
bly, and  which  its  secretary,  in  compliance  with  the  by- 
law quoted,  forwarded  to  the  officers  of  the  subordinate 
assembly  of  which  the  deceased  had  been  a  member,  com- 


336  Patterson  v.  United  Artisans.  [43  Or. 

prised  a  certificate  or  statement  to  be  filled  out  and  verified 
by  the  directors  of  the  local  assembly,  in  which  they  were 
required  to  certify  to  certain  facts  concerning  the  deceased 
and  the  rights  of  the  claimant.  In  the  certificate  to  which 
objection  was  made  in  this  case  the  officers  of  the  local 
assembly  certified  as  to  the  date  and  cause  of  the  death  of 
the  insured  ;  the  time  when  he  joined  the  order  ;  the  date 
to  which  his  last  assessment  was  paid,  the  date  of  his  bene- 
ficiary certificate  ;  his  occupation  ;  that  he  was  a  member 
in  good  standing  ;  that  they  had  seen  the  benefit  certificate 
and  believed  that  plaintiff  was  legally  entitled  to  recovery 
thereon  ;  that  they  had  carefully  examined  the  records  of 
their  assembly,  and  that  no  material  fact  had  been  con- 
cealed ;  that  they  had  examined  the  proofs  of  death  at- 
tached to  their  certificate,  knew  the  contents  thereof,  and 
verily  believed  the  statements  and  allegations  therein  con- 
tained and  set  forth  were  true ;  that  they  knew  of  no  reason 
why  the  plaintiff's  claim  should  not  be  paid,  and  recom- 
mended its  allowance  by  the  board  of  directors  of  the 
supreme  assembly.  The  by-laws  of  the  defendant  society, 
and  the  form  for  proof  of  death  provided  by  it,  imposed 
upon  the  officers  of  the  assembly  of  which  the  deceased 
was  a  member  the  duty  of  preparing,  certifying  to,  and 
forwarding  to  the  head  office  proof  of  death,  and  their 
opinion  as  to  the  validity  of  the  claim,  using  blank  forms 
furnished  for  that  purpose  by  the  supreme  secretary.  They 
were  thereby  made  the  agents  of  the  society  for  the  pur- 
poses stated,  and  their  acts  and  declarations  in  the  dis- 
charge of  the  duty  thus  imposed  were  the  acts  and  declara- 
tions of  the  defendant,  and  not  the  insured  :  Cox  v.  Royal 
Tribe,  42  Or.  365  (71  Pac.  73,  76,  60  L.  R.  A.  620);  Ander- 
son V.  Supreme  Council  of  Chosen  Friends,  135  N.  Y.  107 
(31  N.  E.  1092);  Supreme  Council  of  Benev,  Legion  v.  Boyle^ 
10  Ind.  App.  301  (37  N.  E.  1105).  Any  statements  or  ad- 
missions made  bv  such  officers  in  the  dischariije  of  their 
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duties  and  as  part  of  such  proof,  if  adverse  to  the  defend- 
ant, may,  we  think,  he  properly  treated  as  admissions 
against  its  interest,  and  competent  evidence  as  such  for 
whatever  they  may  be  worth  :  2  Bacon,  Benefit  Soc.  §  471  ; 
Mechem,  Agency,  §  714 ;  Insurance  Co.  v.  Newton,  89  U.  S. 
(22  Wall.)  32 ;  North  Pac.  Lum.  Co.  v.  Willamette  Mill  Co. 
29  Or.  219  (44  Pac.  286);  Wicktorwitz  v.  Farmer's  Ins.  Co. 
31  Or.  569  (51  Pac.  75).  There  was  therefore  no  error  in 
the  admission  of  the  testimony. 

There  was  error,  however,  in  the  amount  of  the  judg- 
ment. The  plaintiff  claimed  only  $56.85,  in  his  cost  bill, 
but  the  amount  thereof  was  erroneously  entered  in  the 
judgment  at  $71.10.  The  attention  of  the  court  below  was 
not  called  to  this  error,  and  it  was  not  discovered  by  the 
plaintiff  until  after  the  apfleal  was  taken.  He  thereupon 
offered  in  his  brief  to  make  the  necessary  reduction,  and, 
upon  his  filing  a  remittitur  of  the  excess,  the  judgment 
will  be  affirmed,  with  costs.  Affirmed. 

Decided  18  July,  rehearing  denied  6  October,  1906. 

WILLIAMSON  V.  NOBTH  PACIFIC   LUMBER  CO. 

[73  Pac.  7.] 

INSTBUCTIONS  ON  IBREL.EVANT  ISSUES. 

1.  Instructions  to  Juries  should  not  deal  with  Issues  outside  the  pleadings  and 
the  evidence,  and  when  such  instructions  are  requested  they  may  be  refused. 

Sales  — Instruction  as  to  Good  Faith  of  Agent. 

2.  Defendant  sold  lumber  to  plaintiff  to  be  shipped  to  plaintiff's  customers  in 
another  country;  the  contract  providing  that,  if  a  dispute  arose  at  the  portof  dls- 
chaiige  as  to  the  quality  of  the  lumber,  defendant  should  appoint  an  agent  on  the 
spot  to  settle  it.  A  dispute  arose,  and  defendant  appointed  plaintiff  its  agent  to 
settle.  Plaintiff  selected  certain  surveyors  to  examine  the  lumber  and  report 
what  allowance  should  be  made  to  the  buyers.  These  surveyors  recommended  a 
certain  reduction,  and  plaintiff  settled  with  the  buyers  on  this  basis.  Under  these 
facts  an  instruction  that  if  plaintiff's  foreign  liouse  used  reasonable  care  in  selectr 
Ing  surveyors  to  examine  the  lumber,  and  in  reliance  on  their  report  settled  the 
dispute  in  good  faith,  the  defendant  is  bound  by  such  settlement,  was  properly 
refused  as  being  Inappropriate,  for  the  surveyors  were  merely  a  means  used  by 
the  plaintiffb  and  were  in  no  sense  agents  of  defendant. 

Instruction  as  to  Credibility  of  Evidence  by  Deposition. 
».  Under  a  statute  allowing  evidence  by  oral  examination  or  deposition,  the 
refusal  of  a  requested  charge  that  the  fact  that  a  witness  testifles  by  deposition 
iS  Or.—n. 
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does  not  affect  his  credibility  Is  nut  error,  where  there  are  no  peculiar  clrcum. 
stances  attending  the  Introduction  of  depositions  which  call  for  such  a  charge. 

INCONHISTENT  RULINGS. 

4.  The  exclusion  as  irrelevant  of  evidence  as  to  a  matter  not  in  controversy, 
and  the  refusal  of  a  request  to  charge  that  this  matter  was  not  In  controversy,  are 
not  erroneous,  as  Inconsistent. 

From  Multnomah :   John  B.  Cleland,  Judge. 

Action  by  Stephen  Williamson  and  others  doing  busi- 
ness under  the  firm  name  of  Balfour,  Guthrie  &  Co.  against 
the  North  Pacific  Lumber  Company.  From  a  judgment 
for  defendant  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Francis  D.  Chamberlain. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thomas  N.  Strong. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  case  having  been  here  twice  before,  the  statement 
of  facts  on  the  second  appeal  will  suffice  to  indicate  the 
issues  now  involved,  except  it  is  deemed  essential  that 
further  notice  should  be  taken  of  the  nature  of  the  sepa- 
rate defenses  interposed  to  the  causes  of  action  set  up  in 
the  complaint.  Concisely  stated,  they  are  that  defendant 
appointed  the  plaintiffs  its  representative  and  agent,  upon 
the  terms  stated,  to  settle  and  adjust  certain  alleged  dis- 
putes with  the  purchasers  of  the  lumber  in  question,  which 
appointment  and  trust  was  duly  accepted ;  that  plaintiffs, 
in  violation  of  their  said  trust  and  agency,  conspired  and 
confederated  with  Williamson,  Balfour  <fe  Co.,  of  Valpa- 
raiso, Chile,  to  defraud  defendant,  and  pretended  to  dis- 
pose of  the  excess  of  the  Airlie  cargo  at  forced  sale  as  in- 
ferior lumber,  and  to  submit  the  alleged  dispute  as  to  the 
upper  assortment  of  lumber  of  the  Ballochmyle  to  arbi- 
tration and  award,  and  caused  the  pretended  arbitrators 
to  decide  and  report  that  the  buyers  should  be  allowed  a 
discount  of  thirty  per  cent  from  the  agreed  price,  and  that 
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in  pursuance  of  said  pretended  and  unauthorized  arbitra- 
tion and  award  they  pretended  to  sell  said  upper  assort- 
ment of  the  Ballochmyle,  also  at  forced  sale,  as  inferior 
lumber ;  that  said  pretended  sales  were  secretly  made,  and 
without  the  knowledge  of  the  defendant ;  that  the  alleged 
dispute,  both  as  to  the  quality  of  the  excess  of  the  Airlie 
and  the  upper  assortment  of  the  Ballochmyle,  was  simu- 
lated only  and  fictitious,  when  none. such  really  existed; 
and  that  said  pretended  settlement,  arbitration,  and  sale 
were  and  are  fraudulent,  unreasonable,  and  extortionate, 
and  as  to  the  defendant  are  of  no  binding  validity  or  effect. 
This  brings  us  to  the  numerous  assignments  of  error,  and 
we  will  consider  them  much  in  the  order  presented. 

1.  The  court  refused  to  instruct  that  "there  is  no  evi- 
dence in  the  case  that  either  plaintiffs  or  their  Valparaiso 
house  submitted  the  matters  in  dispute,  or  either  of  them, 
to  arbitration,  and  there  is  no  such  question  in  the  case." 
This  instruction  was  manifestly  requested  on  the  part  of 
plaintiffs,  in  view  of  the  separate  defense  interposed  to  its 
second  cause  of  action.  To  be  understood,  it  should  be 
premised  that  at  the  first  trial  of  the  cause,  in  both  the 
circuit  and  in  this  court,  plaintiffs  proceeded  upon  the 
theory  that  the  agreement  between  the  parties  with  refer- 
ence to  the  settlement  of  the  dispute  and  the  subsequent 
action  had  in  pursuance  thereof  Avas  in  effect  a  submission 
to  arbitration  and  award,  and  should  be  so  treated :  WiU 
liamson  v.  North  Pac.  Lum.  Co,  38  Or.  560  (63  Pac.  16,  64 
Pac.  854).  The  further  defense  was  therefore  intended, 
among  other  things,  to  meet  this  theory  and  contention  of 
plaintiffs,  and  to  put  defendant  in  a  position  to  show,  not 
only  that  the  alleged  dispute  was  simulated  and  fictitious, 
but  that  no  arbitration  was  ever  had  or  award  made,  or, 
if  there  was,  it  was  without  the  authority  of  defendant, 
and  not  binding  upon  it.  By  the  decision  on  the  second 
appeal  it  was  definitely  determined  that  the  appointment 
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of  the  plaintiffs  as  agents  to  settle  the  alleged  dispute  did 
not  constitute  them,  or  the  allied  house  at  Valparaiso, 
Chile,  arbitrators,  whose  award  or  adjustment  was  bind- 
ing upon  defendant  until  appropriately  impeached  or  set 
aside:  Williamson  v.  North  Pac,  Lum,  Co.  42  Or.  153  (70 
Pac.  387).  Now,  as  we  understand  from  the  record,  the 
theory  that  the  alleged  settlement  by  the  plaintiffs  through 
their  allied  house  at  the  port  of  discharge  was  tantamount 
to  an  arbitration  and  award  was  no  longer  insisted  upon ; 
but  it  was  contended  that  the  settlement  by  the  agent  was, 
in  the  absence  of  fraud,  itself  conclusive  and  binding  upon 
defendant.  Thus  the  arbitration  theory  dropped  entirely 
out  of  the  case,  and  with  it  all  necessity  or  attempt  on  the 
part  of  defendant  to  combat  it.  Indeed,  defendant  had 
never  relied  upon  arbitration  as  a  defense,  and  never  at- 
tempted to  establish  such  a  feature  in  the  case.  When 
called  upon,  defendant  offered  to  show  that  no  such  arbi- 
tration or  award  was  ever  had  or  made  with  its  consent  or 
authority ;  but,  when  the  plaintiffs  ceased  to  insist  upon 
the  theory  that  the  alleged  settlement  was  in  effect  an 
award  of  arbitrators,  all  contention  upon  that  point  was 
at  an  end,  and  defendant  could  not  and  did  not  offer  in 
evidence  anything  to  combat  it,  and  thus  was  the  issue  en- 
tirely eliminated  from  the  case.  No  one  insisted  upon  it, 
one  way  or  the  other,  and  the  instruction  asked  could 
serve  no  good  or  practical  purpose,  and  was  therefore  very 
properly  refused. 

The  court  refused  to  instruct,  as  requested,  that  defend- 
ant's allegations  of  fraud  with  reference  to  the  settlement 
of  the  dispute  touching  the  upper  assortment  of  the  Bal- 
lochmyle  were  not  supported  by  the  evidence.  This  con- 
stitutes the  second  assignment  of  error.  The  evidence  in 
regard  to  the  subject  was  as  full  upon  this  trial  as  at  the 
preceding  one,  and  plaintiffs  are  therefore  concluded  by 
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the  decision  on  the  second  appeal :   Williamson  v .  North 
Pac.  ham,  Co.  42  Or.  153  (70  Pac.  387). 

The  third  assignment  relates  to  the  refusal  of  the  court 
to  give  an  instruction  amply  covered  by  the  general  charge, 
and  the  sixth  assignment  is  of  the  same  nature. 

2.  The  fourth  and  fifth  assignments  may  be  examined 
together.  They  are  founded  upon  the  court's  refusal  to 
instruct  that  if  plaintiff's  Valparaiso  house  used  reasonable 
care  in  selecting  surveyors  to  examine  the  upper  assort- 
ment of  the  Ballochmyle,  and  after  examination  the  sur- 
veyors recommended  that  an  allowance  of  thirty  per  cent 
be  made  to  the  buyers,  and  that  if,  relying  upon  such  re- 
port, the  Valparaiso  house  made  the  allowance  in  good 
faith,  believing  it  to  be  to  the  best  interest  of  the  defend- 
ant, then  that  defendant  is  bound  by  the  settlement.  In 
other  words,  it  is  insisted  that  if  the  Valparaiso  house  used 
reasonable  care  and  circumspection  in  the  selection  of  sub- 
agents  at  Antofagasta  to  examine  the  cargo,  and  subse- 
quently in  good  faith  acted  upon  their  advice  and  report, 
then  defendant  would  be  bound  by  the  settlement  thus 
effected,  even  though  the  subagents  were  guilty  of  fraud, 
and  that  neither  the  plaintiffs  nor  the  Valparaiso  house 
are  responsible  for  the  acts  of  the  subagents.  It  is  in  evi- 
dence that,  in  settling  with  the  buyers  of  the  upper  assort- 
ment of  the  Ballochmyle,  the  Valparaiso  house,  through 
their  agent  at  Antofagasta,  a  port  six  hundred  miles  dis- 
tant, appointed  two  British  merchants,  acquainted  with 
the  business,  to  survey  the  lumber  and  report  to  them  what 
allowance,  if  any,  should  be  made  to  the  buyers ;  that  these 
surveyors  called  to  their  assistance  an  expert,  and  after  an 
extended  examination  reported  to  the  Valparaiso  house 
that  the  lumber  was  much  inferior  to  the  grade  contracted 
for,  and  that  an  allowance  of  thirty  per  cent  from  the  con- 
tract price  should  be  made  to  them ;  that  thereupon  the 
Valparaiso  house  negotiated  with  the  buyers,  and  they  took 


342  Williamson  v.  North  Pac.  L.  Co.  [43  Or. 

the  lumber  at  the  reduction  suggested ;  and  that  all  the 
parties  concerned  were  reputable,  competent,  and  honest. 
As  applied  to  these  facts,  we  do  not  believe  that  the 
instructions  asked  were  warranted.  It  appears  that  the 
Valparaiso  house,  through  their  agent  at  Antofagasta,  em- 
ployed the  surveyors  as  instrumentalities,  with  the  view  of 
obtaining  information  relative  to  the  condition  and  value 
of  the  lumber,  deemed  necessary,  presumably,  for  their 
guidance  in  negotiating  a  settlement  with  the  buyers.  The 
surveyors  were  acquainted  with  the  lumber  business, and 
their  report  to  the  Valparaiso  house  was  made  after  an 
investigation  in  which  they  were  assisted  by  an  expert  on 
lumber.  After  thus  possessing  themselves  of  such  infor- 
mation, the  Valparaiso  house  negotiated  a  settlement  with 
the  buyers  on  the  basis  of  the  report.  The  surveyors  were 
not  given  authority  to  confer  with  the  buyers,  or  to  make 
or  enter  into  any  settlement  whatever  with  them.  Their 
only  function  was  to  gather  information  and  report  it  to 
the  Valparaiso  house.  This  they  did,  and  the  house  there- 
after conducted  and  negotiated  the  settlement  through 
their  agent  at  Antofagasta.  The  case  does  not  differ  in 
principle  from  one  where  the  agent  has  conducted  the 
examination  in  person.  The  surveyors  were  the  agents  of 
the  Valparaiso  house,  if  that  is  a  fit  term  to  apply  to  them, 
and  not  of  defendant,  and  it  was  through  them  that  plain- 
tiffs sought  the  desired  information  that  was  to  control 
their  action  in  negotiating  the  settlement  with  the  buyers. 
Suppose  the  Valparaiso  house  had  gone  in  person  to  An- 
tofagasta, and  had  made  personal  inquiry  of  those  very 
men  who  acted  as  surveyors  as  to  the  value  and  quality  of 
this  cargo, and  they  had  answered,*' We  will  make  further 
inquiry,  and  then  give  you  an  estimate,''  and  that,  after 
having  conferred  with  an  expert  on  lumber  and  made  an 
examination,  they  reported  the  result,  and  the  Valparaiso 
house  had  acted  upon  it ;    could  it  be  said  that  the  sur- 
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veyors  were  constituted  the  subagents  of  defendant?  They 
were  only  employed  as  the  means  or  source  of  information 
for  the  Valparaiso  house,  and,  whether  or  not  they  were 
in  a  sense  an  agency  through  which  the  information  was 
acquired,  they  were  in  no  sense  constituted  the  agents  of 
the  defendant  whose  acts  were  conclusive  and  binding 
upon  it.  Nor  were  they  employed  for  any  such  purpose 
as  to  settle  the  dispute  in  the  stead  of  the  defendant,  as 
were  the  plaintiffs  or  their  Valparaiso  house.  So  that  these 
instructions  requested  were  inapt,  under  the  facts  in  evi- 
dence. 

The  seventh  assignment  is  that  the  court  erred  in  not 
instructing  that  plaintiffs  were  entitled  to  recover  the  ex- 
penses incurred  in  settling  the  dispute,  unless  the  Valpa- 
raiso house  intended  to  defraud  the  defendant;  but,  the 
verdict  being  in  its  favor,  the  jury  evidently  must  have 
found  that  plaintiffs  or  their  Valparaiso  house  were  guilty 
of  fraud  in  conducting  and  making  such  settlement,  and, 
the  action  having  been  based  thereon,  the  defendant  could 
not  be  made  liable  for  the  expenses  of  a  fraudulent  settle- 
ment. 

The  eighth  assignment  relates  to  the  order  overruling 
plaintiffs'  demurrer  to  the  separate  defense  to  their  second 
cause  of  action.  It  is  based  upon  the  erroneous  theory 
that  defendant  pleaded  a  submission  of  the  controversy  to 
arbitration  and  award.  The  purpose  of  such  defense  was 
to  avoid  what  the  plaintiffs  were  insisting  upon  as  an  arbi- 
tration and  award.  In  this  view  the  demurrer  was  prop- 
erly overruled. 

In  the  ninth  assignment  three  objections  are  urged  to 
an  instruction  given.  The  first  is  that  it  conveyed  the  im- 
pression to  the  jury  that,  if  the  settlement  was  vitiated  by 
fraud,  plaintiffs  should  not  recover  anything.  But  the 
language  employed  is  not  susceptible  of  such  a  construc- 
tion.   The  jury  were  told  that,  if  they  found  that  the  set- 
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tiement  was  fraudulent,  then  the  plaintiffs  could  not  re- 
cover thereon ;  that  is,  upon  the  settlement.  The  instruc- 
tion was  in  line  with  plaintiffs'  theory  of  the  action  —  that 
they  were  entitled  to  recover  upon  the  settlement  made. 
The  second  objection  involves  a  criticism  of  the  use  of  the 
word  "constructively,"  as  qualifying  the  term  "fraudu- 
lent," in  their  claim  that  the  answer  charges  actual  fraud, 
and  that  the  defendant  should  have  made  out  a  case  of 
intentional  fraud.  The  criticism  is  technical  and  unavail- 
ing, especially  after  verdict.  The  answer  is  broad  enough 
in  its  scope  to  admit  of  the  proof  offered,  and  the  instruc- 
tion complained  of  is  well  adapted  to  such  proof.  The 
third  objection  is  that  there  was  no  evidence  that  anything 
was  deliberately  concealed  from  the  defendant  upon  which 
to  warrant  the  instruction  that  if,  in  connection  with  other 
conditions  enumerated,  the  jury  found  that  the  Chilean 
house  deliberately  concealed  from  defendant  information 
necessary  to  its  protection,  then  that  plaintiffs  could  not 
recover.  The  whole  course  of  the  dealings  between  the 
parties  with  reference  to  the  sale  and  settlement  on  account 
of  this  lumber  was  before  the  jury.  There  was  some  evi- 
dence of  irregularities  attending  it,  both  of  omission  and 
commission,  and  it  was  not  improper  to  inform  them  that, 
if  any  such  information  had  been  deliberately  concealed 
from  the  defendant,  this  would  constitute  a  badge  of  fraud ; 
and  such  is  the  effect  of  the  instruction. 

The  tenth  assignment  goes  to  the  instruction  given,  that 
"  if  you  fail  to  find  from  the  evidence  under  these  instruc- 
tions that  plaintiffs  have  been  damaged  by  reason  of  the 
excess  shipment  of  89,608  feet,  you  should  find  for  the  de- 
fendant on  the  first  cause  of  action,  the  excess  shipment 
on  the  Airlie."  This  is,  however,  but  a  logical  deduction 
from  the  previous  instruction  relative  to  the  subject,  to 
which  no  exceptions  were  saved,  and  was  relevant  to  the 
issues. 
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3.  The  eleventh  assignment  relates  to  the  refusal  of  the 
court  to  instruct  that  the  fact  that  a  witness  testifies  by 
deposition  does  not  affect  his  credibility.  The  statute  pro- 
vides the  manner  of  producing  evidence,  which  may  be 
by  oral  examination,  or  by  deposition  under  certain  con- 
ditions. No  distinction  is  made  as  to  the  weight  to  be 
given  to  evidence,  whether  produced  by  the  one  method  or 
the  other,  and,  unless  there  are  some  peculiar  conditions 
or  circumstances  attending  the  production  of  evidence 
by  deposition,  such  as  to  warrant  the  court  in  directing 
special  attention  to  the  matter,  so  that  the  jury  may  give  it 
due  weight  and  credibility,  the  court  may  without  impro- 
priety refuse  to  instruct  upon  the  subject. 

4.  The  twelfth  assignment  involves  a  ruling  of  the  court 
in  refusing  to  allow  a  witness  for  plaintiffs  to  testify  to  the 
quality  of  the  flooring  that  went  into  the  upper  assortment 
of  the  Ballochmyle,  compared  with  the  flooring  called  for 
by  the  contract,  and  in  refusing  to  instruct  that  the  jury 
should  not  consider  the  quality  of  the  lower  assortment  of 
the  Ballochmyle  and  the  cargo  of  the  Airlie,  except  the 
excess,  and  that  such  cargoes  are  not  in  controversy ;  it 
being  insisted  that  these  rulings  are  inconsistent,  and, 
therefore,  that  there  was  error  either  in  the  one  respect  or 
the  other.  The  fact  is  there  was  no  dispute  whatever  con- 
cerning the  flooring  that  went  into  the  upper  assortment 
of  the  Ballochmyle,  and  no  controversy  with  reference  to 
the  lower  assortment,  or  to  the  cargo  of  the  Airlie,  except 
the  excess.  The  evidence  offered  was,  therefore,  irrele- 
vant. Neither  could  the  instruction  requested  serve  any 
purpose  pertinent  to  the  issues.  So  that,  both  being  irrel- 
evant, the  rulings  were  not  inconsistent,  nor  subject  to 
the  objections  interposed;  hence  there  was  no  error. 

The  instruction  refused  involved  by  the  thirteenth  as- 
signment is  sufficiently  covered  by  the  general  charge. 
The  fourteenth  and  fifteenth  assignments  are  relative  to 
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instructions  refused  which  were  wholly  inappropriate. 

The  sixteenth  assignment  is  fully  disposed  of  by  the 
consideration  of  the  ninth. 

The  seventeenth  and  eighteenth  involve  instructions 
requested  which  were  unnecessary  in  view  of  the  general 
charge. 

The  nineteenth,  twentieth,  twenty-first  and  twenty-sec- 
ond relate  to  the  sufficiency  of  the  separate  defenses  to 
charge  fraud  and  the  evidence  to  support  such  a  charge; 
but  from  what  we  have  already  said  it  must  now  be  ap- 
parent that  they  cannot  be  entertained.  These  consider- 
ations affirm  the  judgment  of  the  trial  court,  and  it  is  so 
ordered.  Affirmed. 


Argued  2S  June,  decided  13  July,  1908. 

SEABS  r.  DALY. 

[78Pac.5.1 

RlUHT  OF  EXKCUTOR  TO  SUE  iNDIVIDUALLr. 

1.  Where  a  cause  of  action  accrues  to  an  executor  or  administrator  after  the 
death  of  the  decedent,  he  may  sue  thereon  either  In  his  representative  or  his  indi- 
vidual character,  and,  if  the  complaint  states  a  cause  of  action  In  one  or  the  other 
it  Is  sufficient. 

Notes  — PuKHUMPTioN  as  to  Execution  — Burden  of  Proof. 

2.  The  execution  of  a  promissory  note  in  action  being  denied,  there  Is  no  pre. 
sumption  of  its  regular  execution,  and  the  burden  of  proof  on  that  point  is  with 
the  plaintiff  throughout. 

Wrong  Instruction  not  cured  by  a  Correct  One. 

8.  In  an  action  on  a  note,  where  defendant  alleged  that  the  signature  of  her 
name  thereto  was  a  forgery,  an  erroneous  instruction  that  the  presumption  was 
that  the  note  was  regularly  executed  was  not  cured  by  a  previous  instruction  to 
the  effect  that  the  burden  of  procif  was  on  plaintiff  to  show  that  defendant  exe- 
cuted the  note,  as  it  was  impossible  to  tell  which  Instruction  the  Jury  followed. 

Note  —  Forgery—  Prrsumption  —Abstract  Proposition. 

4.  In  an  action  on  a  promissory  note,  the  execution  of  which  is  denied,  de- 
fendant pleading  that  the  signature  is  a  forgery,  an  Instruction  that  It  will  be 
presumed  that  the  person  who  signed  the  note,  if  not  defendant,  was  innocent  of 
forgery,  is  of  doubtful  propriety  :  FHrat  Nat.  Bank  v.  CXtmmereial  Auur.  Co.  S3  Or. 
48,  and  Savage  v.  Skivage,  36  Or.  2({S,  distinguished. 

Burden  of  Proof  in  Cases  of  Agency. 

5.  Where  defendant  denies  the  execution  of  an  instrument  sued  on,  the  ques- 
tion is  whether  the  act  of  the  party  signing  such  instrument,  If  not  defendant,  was 
binding  on  her,  either  because  she  authorized  or  subsequently  ratified  it, and  the 
burden  of  proof  Is  on  plaintiff  to  establish  tbe  agency  or  ratification. 
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From  Marion :  George  H.  Burnett,  Judge. 

This  is  an  action  by  Van  B.  Sears,  as  executor,  against 
John  J.  Daly,  Phya  Daly,  his  wife,  and  H.  B.  Plummer,  to 
recover  on  a  promissory  note  alleged  to  have  been  made 
and  delivered  by  them  to  the  plaintiff,  who  is  described  in 
the  caption  of  the  complaint  *^as  executor  of  the  estate  of 
Isaac  Ball,  deceased,*'  and  in  the  body  thereof  it  is  alleged 
that  he  ^'was  and  now  is  the  duly  appointed,  qualified,  and 
acting  administrator,"  etc.,  of  such  estate.  The  cause  of 
action  stated  in  the  complaint,  however,  is  as  follows: 

"  That  on  the  9th  day  of  September,  1896,  said  defend- 
ants made,  executed,  and  delivered  to  plaintiff  their  prom- 
issory note  in  the  sum  of  $300,  with  interest  thereon  after 
date,  till  paid,  at  the  rate  of  10  per  cent  per  annum,  pay- 
able on  or  before  ninety  days  after  date,  providing  therein 
that  the  principal  and  interest  shall  be  paid  in  United 
States  gold  coin  of  the  preset  standard  value.  Said  note 
by  its  terms  further  provided  that  in  case  suit  is  instituted 
to  collect  said  note  or  any  portion  thereof  defendants  agreed 
therein  to  pay  such  additional  sum  as  the  court  may  ad- 
judge reasonable  as  attorney's  fees  for  instituting  and  pros- 
ecuting such  suit,  A  copy  of  said  note  is  hereto  attached 
*  *  and  made  a  part  hereof." 

This  allegation  is  followed  by  the  averment  that  no  pay- 
ment has  been  made  on  the  note  except  $200,  paid  Novem- 
ber 11, 1898,  and  that  there  is  now  justly  due  thereon  the 
sum  of  $194.35,  for  which  the  plaintiff  prays  judgment. 
From  a  copy  of  the  note  attached  to  and  made  a  part  of 
the  complaint  it  appears  that  it  is  payable  to  "Van  B.  Sears, 
executor  estate  of  Isaac  Ball."  The  defendant  Phya  Daly 
alone  appeared  and  answered.  She  denied  the  execution 
by  her  of  the  promissory  note,  and,  for  a  further  and  sep- 
arate defense,  alleged  "that  she  never  executed  or  caused 
to  be  executed  in  her  behalf  said  alleged  note,"  and  "that 
the  pretended  signature  of  this  defendant  to  said  alleged 
note  is  a  forgery."    The  reply  put  in  issue  the  new  matter 
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alleged  in  the  answer,  and  set  up  that  the  note  was  exe- 
cuted for  and  in  consideration  of  the  sum  of  1300  loaned 
by  the  plaintiff  to  the  defendants  Phya  Daly  and  John  J. 
Daly,  for  the  use  and  benefit  of  Mrs.  Daly  ;  that  after  the 
note  had  been  executed  and  delivered  she  ratified  and  con- 
firmed the  execution  thereof,  and  is  therefore  estopped  to 
deny  that  it  is  her  note. 

At  the  proper  time  defendant  requested  the  court  to 
charge  the  jury  that  it  was  incumbent  upon  the  plaintiff 
to  offer  some  evidence  of  his  representative  character, 
and,  as  he  had  not  done  so,  their  verdict  must  be  for  the 
defendant.  The  court  refused  to  give  the  instruction  re- 
quested, and  gave  the  following,  among  other  instructions : 

**  There  is  some  testimony  here  on  the  question  of  whether 
or  not  her  name  was  signed  to  the  note  by  the  husband  of 
the  defendant  Mrs.  Daly.  The  defendant  alleges  that  her 
name  appended  to  the  note  is  a  forgery.  It  is  presumed, 
however,  that  this  promissory  note  was  given  for  a  suffi- 
cient consideration  ;  it  is  presumed  that  private  transac- 
tions are  fair  and  regular.  It  would  be  presumed  that  this 
note  was  regularly  executed,  but  these  presumptions  are 
disputable  presumptions,  and  may  be  overcome  by  other 
evidence  ;  but  they  go  to  you  for  what  you  may  deem  them 
to  be  worth  in  making  up  your  minds  as  to  your  verdict." 
Again :  "  It  is  also  presumed  that  a  person  is  innocent  of 
any  crime  or  wrong,  and  it  would  be  presumed  that  the 
person  who  signed  that  note,  if  not  Mrs.  Daly,  was  inno- 
cent of  the  crime  of  forgery,  which  she  alleges  was  the 
cause  of  her  signature  or  name  at  the  foot  of  the  note. 
This  is  also  a  disputable  presumption,  and  may  be  over- 
come by  other  evidence." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff, 
whereupon  defendant  moved  for  judgment  notwithstand- 
ing the  verdict,  because  no  proof  had  been  offered  of  a 
cause  of  action  in  favor  of  the  plaintiff  in  his  representative 
capacity  as  the  executor  of  the  Ball  estate,  and  because  the 
facts  alleged  in  the  complaint  do  not  state  such  a  cause  of 
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action.  This  motion  was  overruled,  and  judgment  entered 
in  favor  of  the  plaintiff,  and  defendant  appeals,  assigning 
as  error  (1)  the  refusal  to  instruct  the  jury  to  find  for  de- 
fendant on  account  of  the  failure  of  proof,  (2)  the  giving 
of  the  instruction  that  there  is  a  presumption  that  the  note 
was  given  for  a  sufficient  consideration  and  was  regularly 
executed,  and  (3)  remarks  of  the  trial  judge  to  counsel  dur- 
ing the  progress  of  the  trial.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Will' 
iam  M.  Kaiser  and  Woodson  T.  Slater,  with  an  oral  argu- 
ment by  Mr.  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  N.  L.  Butler  and  Mr.  Edw.  F.  Coad. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing language,  delivered  the  opinion  of  the  court. 

1.  The  failure  of  the  plaintiff  to  prove  his  representative 
capacity,  or  that  the  note  in  suit  was  the  property  of  the 
estate  of  which  he  was  executor,  was  immaterial.  The  note 
is  alleged  to  have  been  given  to  him  after  the  death  of  his 
testator.  Where  a  cause  of  action  accrues  to  an  executor 
or  administrator  after  the  death  of  the  decedent,  he  may 
sue  thereon  either  in  his  representative  or  his  individual 
character,  and,  if  the  complaint  states  a  cause  of  action  in 
one  or  the  other,  it  is  sufficient :  Burrell  v.  Kern,  34  Or.  501 
(56  Pac.  809).  The  averment,  therefore,  as  to  the  plain- 
tiff's representative  character  may  be  regarded  as  surplus- 
age, and  the  complaint  still  state  a  good  cause  of  action  in 
his  favor  as  an  individual.  It  is  a  matter  of  no  moment  to 
the  defendant  in  what  character  the  action  is  prosecuted, 
or  how  the  complaint  shall  be  construed  in  this  respect. 
She  could  in  any  event  set  up  whatever  defense  she  may 
have  to  the  note,  and  the  judgment  would  be  a  bar  to 
the  prosecution  of  another  action  upon  the  same  liability. 
There  was  no  error,  therefore,  in  the  refusal  of  the  court 
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to  instruct  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant on  account  of  the  failure  of  proof,  or  in  overruling 
her  motion  for  judgment  notwithstanding  the  verdict 

2.  In  an  action  upon  a  promissory  note,  where  its  exe- 
cution is  denied  by  the  defendant,  there  is  no  presumption 
that  it  has  been  regularly  executed.  In  such  case  the  plain- 
tiff must  establish  the  fact  that  it  is  the  note  of  the  defend- 
ant, and  on  this  proposition  he  has  the  burden  of  proof 
throughout:  Byles,  Bills  (7  ed.),  438;  Simpson  v.  Davis, 
119  Mass.  269  (20  Am.  Rep.  324);  Mills  v.  United  States 
Bank,  24  U.  S.  (11  Wheat.)  431.  In  case  an  instrument 
in  form  a  promissory  note  is  shown  or  admitted  to  have 
been  executed, certain  presumptions  will  attach  to  it  in  the 
hands  of  the  holder,  such  as  that  it  was  made  for  a  valu- 
able consideration,  regularly  indorsed  for  value  before 
maturity,  is  truly  dated,  and  the  like  (Ow;en«  v.  SntfK,29  Or. 
483, 44  Pac.  827;  Kenny  v.  Walker,  29  Or.  41,44  Pac.  501); 
and,  in  an  action  thereon  between  the  immediate  parties, 
the  onus  is  upon  the  defendant  to  establish  any  affirma- 
tive defense:  Bailey, Onus  Probandi, 221.  But,  where  the 
making  of  the  note  is  the  point  in  issue,  no  presumption 
can  attach  until  its  execution  is  shown.  A  promissory 
note  is  a  promise  in  writing  to  pay  to  a  person  therein 
named  a  certain  sum  of  money  at  a  specified  time.  Until 
the  fact  of  the  signing  and  delivery  by  the  defendant,  or 
by  his  authorit)^  is  established,  there  is  no  promissory 
note,  and  nothing  to  which  a  presumption  can  attach. 
The  instruction  of  the  court,  therefore,  that  it  will  be  pre- 
sumed that  the  note  in  suit  was  regularly  executed,  was 
erroneous,  because  it  shifted  the  onus  of  proof  from  the 
plaintiff  to  the  defendant.  It  was  in  effect  ruling  that,  if 
no  evidence  whatever  had  been  offered  as  to  the  execution 
of  the  note,  the  plaintiff  would  have  been  entitled  to  a 
verdict,  or,  if  the  evidence  was  equally  balanced,  the  plain- 
tiff should  prevail  on  account  of  such  presumption.    It 
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thus  shifted  the  burden  of  proof,  and  required  the  defend- 
ant to  show  affirmatively  that  she  did  not  execute  the  note 
nor  authorize  its  execution,  when,  under  the  law,  the  bur- 
den was  upon  the  plaintiff. 

3.  The  error  was  not  cured  by  a  previous  instruction 
to  the  effect  that  the  burden  of  proof  was  upon  the  plain- 
tiff to  show  that  the  defendant  executed  the  note  in  ques- 
tion, as  it  is  impossible  to  tell  which  instruction  the  jury 
follQwed. 

4.  The  instruction  that  it  will  be  presumed  that  the 
person  who  signed  the  note,  if  not  Mrs.  Daly,  was  innocent 
of  the  crime  of  forgery,  was  probably  correct  as  a  proposi- 
tion of  law,  but  we  doubt  its  application  to  this  case.  Such 
an  instruction  would  be  eminently  proper  in  a  criminal 
action,  and  may  sometimes  be  given  in  a  civil  action  when 
the  inquiry  involves  an  examination  of  facts  relating  to 
the  conduct  of  a  party  thereto  which  would  constitute  a 
crime  (First  Nat.  Bank  v.  Commercial  Assur,  Co.  33  Or.  43, 
52  Pac.  1050;  Savage  v.  Savage,  36  Or.  268,  59  Pac.  461), 
but  its  propriety  may  well  be  doubted  where  some  act  of 
a  third  person,  not  a  party  to  the  litigation,  is  under  con- 
sideration. However  that  may  be,  there  is  no  question  in 
this  case  concerning  the  crime  of  forgery.  The  only  allu- 
sion to  it  is  in  the  defendant's  answer. 

5.  The  question  upon  the  trial  on  this  branch  of  the 
case  was  whether  the  act  of  the  party  signing  the  note,  if 
not  Mrs.  Daly,  was  binding  on  her,  either  because  she 
authorized  or  subsequently  ratified  it,  and  the  burden  of 
proof  was  upon  the  plaintiff  to  establish  the  agency  or 
ratification :  Council  v.  McLoughlin,  28  Or.  230  (48  Pac. 
218).  As  the  judgment  must  be  reversed  for  these  rea- 
sons, it  is  unnecessary  to  consider  the  other  assignment  of 
error.    Judgment  reversed  and  a  new  trial  ordered. 

Reversed. 
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HAWLET  V.  HAWIiEY. 

[73  Pac.3.] 

Vendor  and  Purchaser— Sufficiency  of  Evidence. 

1.  In  a  suit  by  the  obligee  in  a  bond  for  the  conveyance  of  real  estate  to  com- 
pel specific  performance,  evidence  held  insufficient  to  show  either  a  transfer  of 
the  bond  by  plaintiff  or  a  ratification  of  an  unauthorized  assignment  of  it  in  her 
name  by  her  husband. 

Vendor  and  Purchaser  —  Possession  as  Notice  of  Equities. 

2.  A  purchaser  of  real  property  finding  a  person  other  than  the  vendor  in 
possession  is  bound  at  his  peril  to  inquire  with  reasonable  care  as  to  the  rights  of 
such  occupant,  and  is  chargeable  with  whatever  facts  would  be  disclosed  by  such 
an  inquiry. 

From  Lane:  James  W.  Hamilton,  Judge. 

Suit  by  M.  J.  Hawley  against  W.  B.  Hawley  and  others, 
in  which  there  was  a  decree  for  plaintiff,  and  some  of  the 
defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  A,  G,  Woodcock. 

For  respondent  there  was  a  brief  over  the  names  of 
/.  C,  Johnson  and  F.  G,  Eby,  with  an  oral  argument  by 
Mr,  Johnson. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  compel  the  specific  performance  of  a 
contract  to  convey  real  property.  The  facts  are  that  on 
August  1,  1899,  the  defendant  D.  G.  McFarland,  being 
the  owner  in  fee  simple  of  lot  4  in  block  5  of  his  Second 
Addition  to  Cottage  Grove,  Oregon,  executed  to  the  plain- 
tiff, Mrs.  M.  J.  Hawley,  a  bond  for  a  deed,  covenanting  to 
convey  said  lot  to  her  on  or  before  one  year  therefrom,  upon 
payment  to  him  in  the  meantime  of  the  sum  of  $100  and 
interest  thereon  at  8  per  cent  per  annum  ;  and,  having  been 
permitted  to  take  possession  of  the  premises,  she  built  a 
house  and  barn  thereon,  and  has  ever  since  been  in  the 
possession  thereof.  Her  husband,  the  defendant  W.  B. 
Hawley,  on  March  26, 1900,  purchased  from  the  defendant 
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Mathew  Sehr  an  interest  in  a  stock  of  goods  for  the  sum 
of  $800,  and  in  payment  thereof  delivered  said  bond,  upon 
which  was  indorsed  an  assignment,  purporting  to  have 
been  subscribed  by  the  plaintiff  to  the  said  Sehr,  who,  on 
April  28,  1900,  assigned  the  same  to  Mrs.  C.  M.  Brown. 
The  plaintiff,  on  May  31, 1900,  served  a  written  notice  on 
McFarland  to  the  effect  that  she  was  the  owner  of  said 
bond,  tendered  to  him  the  sum  due  thereunder,  and  de- 
manded the  execution  of  a  deed  to  said  lot,  but  he,  refus- 
ing to  comply  therewith,  on  August  1,  1900,  executed  a 
deed  of  the  premises  to  Mrs.  Brown,  who  commenced  an 
action  against  Mrs.  Hawley  to  recover  possession  thereof, 
whereupon  the  latter,  having  filed  an  answer  therein,  com- 
menced this  suit  in  the  nature  of  a  cross-bill,  alleging  the 
facts,  in  substance,  as  hereinbefore  stated  ;  that  Mrs.  Brown 
was  not  an  innocent  purchaser  of  the  premises ;  and  de- 
posited  in  court  the  sum  due  McFarland  on  the  bond.  The 
defendants  in  separate  answers  denied  the  material  alle- 
gations of  the  complaint,  and  alleged  new  matter  therein, 
which  having  been  denied  in  the  replies,  a  trial  was  had, 
resulting  in  a  decree  requiring  Mrs.  Brown,  upon  the  re- 
ceipt of  1100  and  interest,  to  execute  to  Mrs.  Hawley  a 
good  and  suflBcient  deed  to  said  lot,  and  perpetually  en- 
joining the  further  prosecution  of  said  action  at  law,  from 
which  the  defendants  appeal. 

1.  It  is  contended  by  defendants'  counsel  that,  when 
the  bond  was  first  assigned,  the  plaintiff  knew  that  her 
name  was  subscribed  therek),  and  ratified  the  transfer,  and 
hence  the  court  erred  in  rendering  the  decree  complained 
of.  Mrs.  Hawley,  as  a  witness  in  her  own  behalf,  testifies 
that  she  did  not  subscribe  her  name  to  the  assignment  of 
the  bond,  nor  authorize  any  person  to  do  so  for  her,  nor 
did  she  know  that  it  had  been  assigned  until  about  the  last 
of  May,  1900.    Her  husband,  as  her  witness,  testifies  that 
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lie  appended  ber  name  to  the  assignment  of  the  bond, 
thinking  that  their  marital  relations  authorized  him  to  do 
so.  Sehr,  as  a  witness  in  bis  own  behalf,  testifies  that, 
before  selling  his  interest  in  the  stock  of  goods  to  Hawley, 
he  examined  the  house  on  the  lot  in  question,  which  he 
knew  was  owned  by  Mrs.  Hawley,  and  that  she  told  him 
on  that  occasion  she  did  not  want  to  trade  off  her  prop- 
erty. In  speaking  of  the  sale  of  his  interest  in  the  goods, 
he  further  says :  "  When  we  made  the  trade,  I  told  Hawley 
to  bring  his  wife  down  and  fix  the  matter  up.  In  place  of 
bringing  her,  he  brought  the  bond  down  already  signed, 
and  handed  it  to  me."  We  are  satisfied,  from  an  exami- 
nation of  the  testimony,  that  Mrs.  Hawley  did  not  sub- 
scribe her  name  to  the  assignment  indorsed  on  the  bohd, 
and  assuming,  without  deciding,  that  the  method  adopted, 
if  thereafter  ratified,  was  sufficient  to  transfer  her  equi- 
table interest  in  the  lot,  the  only  question  to  be  considered 
is  whether  she  ratified  her  husband's  act  in  signing  her 
name  thereto. 

One  William  Cummings  had  been  a  partner  with  Sehr, 
but,  upon  the  latter's  retirement  by  the  sale  of  his  interest 
in  the  goods,  Hawley  became  a  member  of  the  new  firm. 
The  old  firm  of  Sehr  &  Cummings,  at  the  time  it  was  dis- 
solved, was  indebted  to  a  Mrs.  S.  E.  McKinney  on  a  prom- 
issory note,  and  on  March  26,  1900,  Hawley  and  his  wife 
and  Cummings  executed  a  new  note  to  Mrs.  McKinney, 
and  the  old  one  was  surrendered,  thereby  discharging 
Sehr.  This  note  not  having  been  paid  at  maturity,  Mrs. 
McKinney  commenced  an  action  thereon  about  the  last  of 
May,  1900,  and  attached  the  goods  in  the  store,  upon  the 
seizure  of  which  Mrs.  Hawley  served  a  written  notice  upon 
McFarland  that  the  bond  belonged  to  her,  and  she  testifies 
that  this  was  the  first  intimation  she  had  of  the  assign- 
ment. She  further  testifies  that  she  had  nothing  to  do 
with  the  store,  but  upon  the  goods  being  attached  she 
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found  she  was  liable  for  the  debt,  and  assisted  in  the  col- 
lection of  the  accounts  belonging  to  the  new  firm,  and 
applied  the  money  collected  in  discharging  the  debt,  say- 
ing that  she  did  not  consider  she  had  an  interest  in  the 
store  until  it  was  attached.  Cummings,  as  defendants'  wit- 
ness, testifies  that  Mrs.  Hawley  was  never  in  the  store  con- 
ducting business,  though  she  remained  around  there  occa- 
sionally. Hawley,  as  a  witness  for  the  plaintiff,  in  answer 
to  the  question  :  **  Isn't  it  a  fact  that  your  wife  has  allowed 
her  name  in  mercantile  transactions,  on  account  of  your 
being  embarrassed?"  replied:  **Yes,  sir."  Mrs.  McKin- 
ney,  as  defendants'  witness,  in  speaking  of  a  conversation 
she  had  with  Mrs.  Hawley,  prior  to  the  attachment,  con- 
cerning her  interest  in  the  store,  testifies  as  follows :  **  She 
told  me  she  didn't  want  to  trade  the  property  for  the  store ; 
didn't  have  any  peace  until  she  gave  up  to  it;  she  was 
sorry  she  did  so."  Mrs.  Hawley,  in  speaking  of  the  note 
executed  to  Mrs.  McKinney,  testifies  that  she  did  not 
know  what  it  was  given  for,  except  that  her  husband 
wanted  to  use  the  money  in  the  store,  and  she  signed  the 
note  as  security  for  him,  and,  referring  to  the  testimony 
of  Mrs.  McKinney,  she  further  says:  **If  I  remember 
right,  he  had  been  talking  trade.  I  said  I  was  sorry  if  I 
had  to  give  up  and  trade  the  property  off."  This  is  the 
material  testimony  by  which  the  defendants  seek  to  show 
that  Mrs.  Hawley  ratified  her  husband's  assignment  of  the 
bond. 

Mrs.  McKinney's  testimony  would  strongly  tend  to  sup- 
port the  view  contended  for  by  the  defendants'  counsel  if 
it  were  entitled  to  the  credit  claimed  for  it.  Her  note  was 
given  March  26,  1900,  and,  in  speaking  of  the  year  when 
it  was  executed,  she  said  it  was  1890.  Her  attention  hav- 
ing been  particularly  called  thereto,  however,  she  corrected 
the  statement  by  saying  it  was  in  1899,  but,  the  plaintiff's 
counsel  having  remarked  that  it  was  in  1900,  she  replied  : 
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"  Yes,  sir ;  that  is  right."  What  Mrs.  McKinney's  age  is 
cannot  be  ascertained  from  an  inspection  of  her  testimony, 
for  she  neglected  to  answer  that  part  of  the  preliminary 
question  in  respect  thereto.  She  testifies,  however,  that 
when  her  note  was  made  she  was  unable  to  attend  to  the 
matter,  and  her  daughter  arranged  it  for  her.  From  this 
testimony  we  conclude  that  her  age  has  somewhat  impaired 
her  memory,  for  if  Mrs.  Hawley  made  the  declaration  im- 
puted to  her,  to  the  effect  that  she  yielded  to  her  husband's 
importunity  to  effectuate  the  trade,  it  is  altogether  prob- 
able she  would  have  evidenced  her  consent  by  signing  the 
indorsement  made  upon  the  bond.  Sehr's  statement  that 
she  did  not  desire  to  exchange  her  property  for  the  store 
is  a  circumstance  tending  to  corroborate  her,  and,  with 
the  other  testimony  referred  to,  leads  us  to  conclude  that 
she  never  ratified  her  husband's  act  in  subscribing  her 
name  to  the  assignment  of  the  bond. 

2.  Sehr  and  Mrs.  Brown  knew  that  Mrs.  Hawley  was 
in  possession  of  the  property  in  question,  and  yet  neither 
of  them  made  any  inquiry  of  her  concerning  her  rights 
therein  or  in  relation  to  her  pretended  transfer  thereof. 
This  knowledge  was  sufficient  to  put  them  upon  inquiry, 
which,  if  prosecuted  with  reasonable  diligence,  would  have 
disclosed  her  rights  in  the  premises:  Bohlman  v.  Coffin^A 
Or.  313 ;  Petrain  v.  Kitrnan,  23  Or.  455  (32  Pac.  158); 
Cooper  V.  Thomasouy  30  Or.  161  (45  Pac.  296).  Instead  of 
pursuing  this  course,  the  legal  title  was  secured  by  Mrs. 
Brown  in  an  attempt  to  defeat  Mrs.  Hawley's  equity  ;  but, 
as  Mrs.  Brown  is  not  an  innocent  purchaser,  the  legal  title 
must  yield  to  the  superior  equity,  and  hence  the  decree  is 
affirm  ed .  Affirm  ed. 
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MIDBLETON  v.  MOOBE.  Lg  ^1 

[78Pac.  16.]  \t^  tffel 

Precedence  Between  Tax  Lien  and  Prior  Mortoaoe.  4&    ^, 

Under  Section  -2S21  of  HiU's  Ann.  Laws,  providing  that  "a  sale  of  real  prop-  ^^e^  4^^ 
erty  conveys  to  the  purchaser  all  the  estate  or  Interest  therein  of  the  owner,'*  and 
section  2823,  providing  that  a  tax  deed  should  operate  '*to  convey  a  legal  and 
equitable  title  to  the  purchaser  [property?],  sold  in  fee-simple  to  the  grantee 
named  in  such  deed,"  a  tax  deed  did  not  cut  off  the  lien  of  a  mortgage  executed 
t>efore  the  assessment  and  levy  of  the  tax,  the  assessment  l>eing  against  the  per- 
son, and  not  specifically  against  the  property,  and  the  manner  of  collecting  the 
tax  being  to  make  it  out  of  the  personal  property,  if  such  could  be  found,  and,  if 
not,  then  out  ot  the  realty.  Under  this  statute  only  the  interest  of  the  person 
assessed  passed  by  the  deed :  I^ickum  v.  Ga»1on,  'M  Or.  380,  and  McNary  v.  Wright- 
iiian^  82  Or.  573,  distinguished. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Judge. 

Suit  to  foreclose  a  mortgage  by  J.  H.  Middleton  against 
F.  M.  Moore  and  the  Victor  Land  Company.  On  July  1, 
1893,  defendant  Moore,  being  the  owner  in  fee  of  lot  8, 
block  C.  Cherrydale  Addition  to  the  City  of  Portland, 
mortgaged  it  to  one  Wiley,  trustee,  to  secure  the  payment 
of  four  promissory  notes  of  $175  each.  On  April  19, 1897, 
Wiley  assigned  the  notes  and  mortgage  to  plaintiff.  Moore 
conveyed  the  lot  to  the  defendant  the  Victor  Land  Com- 
pany, and  this  suit  is  for  the  foreclosure  of  the  mortgage. 
The  land  company  answered  that,  on  June  6, 1902,  being 
prior  to  the  date  of  said  conveyance,  the  Sheriff  of  Mult- 
nomah County  executed  and  delivered  to  it  a  tax  deed  to 
the  lot  in  question,  in  pursuance  of  a  sheriff's  sale  of  the 
same  to  one  Allen,  for  delinquent  state,  county,  school,  and 
Port  of  Portland  taxes  for  the  year  1897,  and  city  taxes  for 
1898,  the  said  Allen  having  duly  assigned  the  certificate 
of  sale  to  defendant ;  thai  at  the  time  of  the  execution  of 
said  deed  the  lot  had  not  been  redeemed  from  the  tax  sale, 
and  the  defendant  is  in  the  actual  possession,  and  prayed 
that  the  company  be  decreed  to  be  the  owner  in  fee  simple 
thereof,  devested  of  the  alleged  lien  of  the  mortgage.    A 
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demurrer  to  this  answer  having  been  sustained,  a  decree 
of  foreclosure  was  entered,  and  the  land  company  appeals. 

Affirmed. 

For  appellant  there  was  an  oral  argument  with  a  brief 
by  Mr.  Frank  Schiegel  to  this  effect : 

I.  A  tax  title  cuts  off  all  prior  liens  under  our  statute : 
Nickum  v.  Ga«<cm,  24  Or.  380-88  (33  Pac.  671, 35  Pac.  31); 
Hiirs  Ann.  Laws,  §  2823;  Blackwell,  Tax  Titles,  pp.  616, 
617. 

II.  An  estate  in  fee  simple  means  a  title  that  takes  prece- 
dence over  liens  prior  in  date  created  by  the  act  of  the 
owner  of  the  property :  Board  of  Regents  v.  Linscott,  30  Kan. 
240  (1  Pac.  81-91);  McFadden  v.  Goff,  32  Kan.  415  (4  Pac. 
84 1 );  Bobbins  v.  Barron,  32  Mich.  36  ;  Peckham  v.  Millikan, 
99  Ind.  352 ;  Bodertha  v.  Spencer,  40  Ind.  353 ;  Isaacs  v. 
Decker,  41  Ind.  410. 

III.  Under  a  statute  providing  that  the  collector's  deed 
shall  convey  all  the  right  and  interest  which  the  owner 
had  therein  at  the  time  when  the  same  was  taken  for  his 
taxes,  a  tax  deed  cuts  off  prior  incumbrances:  Parker  v. 
Baxter,  2  Gray  (Mass.),  185 ;  Doe  v.  Deavors,  8  Ga.  478-482  ; 
Langley  v.  Chapin,  134  Mass.  82-88;  In  re  Douglas,  41  La. 
Ann.  765,  770  (6  South.  675);  Maumus  v.  Brynet,  31  La. 
Ann.  462. 

IV.  See,  generally,  that  the  tax  lien,  irrespective  of  pro- 
visions of  statute,  is  superior  to  prior  liens  created  by  act 
of  owner :  Dunlap  v.  Gallitin  County,  15  111.  7-9 ;  Becker 
V.  Howard,  66  N.  Y.  5-7;  Burroughs,  Taxation,  347-48; 
25  Am.  &  Eng.  Ency.  Law  (1  ed.),  p.  717. 

V.  A  tax  title  under  provisions  same  as  in  Oregon  has 
nothing  to  do  with  previous  chain  of  title.  It  is  a  break- 
ing up  of  all  previous  titles:  Owynne  v.  Nishwanger,  20 
(Jhio,  556 ;  Jones  v.  Deoore,  8  Ohio  St.  430 ;  Jarvis  v.  Peck, 
19  Wis.  74 ;  Sayles  v.  Davis,  22  Wis.  225 ;  Stafford  v.  Fizer, 
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82  Mo.  393 ;  Gitchell  v.  Kreidler,  84  Mo.  472 ;  Myers  v.  Bas- 
sett,  84  Mo.  479;  Allen  v.  McCabe,  93  Mo.  139;  Williams 
V.  Hudson,  93  Mo.  524. 

For  respondent  there  was  a  brief  over  the  names  of  John 
H,  Middleton,  in  pro,  per.,  and  Victor  K.  Strode. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terras,  delivered  the  opinion. 

The  issue  presented  for  our  consideration  is  whether, 
under  the  law  in  force  in  1897  and  1898,  a  tax  deed  cut 
off  the  lien  of  a  mortgage  executed  anterior  to  the  assess- 
ment and  levy  of  the  tax  for  the  nonpayment  of  which  the 
mortgaged  premises  were  sold  and  the  deed  given.  The 
solution  of  this  question  depends  entirely  upon  the  statute 
then  in  effect,  and  its  proper  interpretation.  For  the  pur- 
poses of  assessment,  lands  and  town  lots  were  required  to 
be  valued  at  their  true  cash  value,  taking  into  considera- 
tion the  improvements,  the  quality  of  the  soil,  etc.,  such 
value  being  taken  to  mean  the  amount  such  property 
would  sell  for  at  voluntary  sale  made  in  the  ordinary 
course  of  business :  Hiirs  Ann.  Laws  1892,  §  2752,  as 
amended  by  Laws  1893,  p.  6.  The  assessment  was  made  by 
setting  down  in  the  assessment  roll  the  names  of  the  tax- 
able persons,  the  description  of  each  tract  or  parcel  of 
land,  the  full  cash  value  of  each  parcel  and  of  all  taxable 
personal  property,  and  the  total  value  of  the  whole :  Hiirs 
Ann.  Laws  1892,  §  2770.  A  transcript  of  the  assessment 
roll  was  placed  in  the  hands  of  the  sheriff,  accompanied 
by  a  warrant  commanding  him  to  collect  the  taxes  charged 
on  the  list  or  roll,  and  to  make  the  same  by  sale  of  the 
goods  and  chattels  of  the  respective  persons  named  therein, 
if  necessary:  HilFs  Ann.  Laws  1892,  §  2794,  as  amended 
by  Laws  1893,  p.  118.  If  any  of  the  taxes  mentioned  in  the 
list  remained  unpaid,  either  on  real  or  personal  property, 
the  sheriff  made  out  a  statement  and  return  thereof  in 


360  MiDDLETON  V.  MooRE.  [43  Or. 

the  form  designated,  to  which  he  annexed  his  affidavit,  to 

• 

the  effect  that  the  sums  therein  returned  were  unpaid,  and 
that  he  was  not  upon  diligent  inquiry  able  to  discover  any 
goods  or  chattels  belonging  to  the  persons  charged  whereon 
he  could  levy,  whereupon  the  county  clerk  made  from  said 
delinquent  roll  a  true  and  correct  list  of  the  taxes  returned 
as  unpaid,  and  a  correct  description  of  the  lands  or  town 
lots,  and  to  whom  such  taxes  were  charged,  and  delivered 
the  same,  with  a  warrant  attached,  to  the  sheriff,  com- 
manding him  to  levy  upon  the  goods  and  chattels  of  such 
delinquents,  and,  if  none  be  found,  then  upon  the  real 
property  as  set  forth  in  the  tax  list,  or  so  much  thereof  as 
might  be  necessary  to  satisfy  the  amount  of  the  taxes  so 
charged.  The  warrant  was  deemed  an  execution  against 
property,  and  had  the  force  and  effect  thereof  against  any 
person, firm,  or  corporation  against  w^hom  such  taxes  were 
levied  or  charged  on  the  roll.  If  no  personal  property  was 
found  whereon  to  levy  the  warrant,  or  if  that  levied  upon 
was  not  sufficient  to  satisfy  the  same,  it  was  then  levied 
upon  any  real  property  of  the  person,  firm,  or  corporation 
against  whom  the  tax  was  charged,  or  sufficient  thereof  to 
satisfy  the  same:  Hill's  Ann.  Law^s  1892,  §§  2809-2811, 
2814-2816.  A  sale  of  real  property  conveyed  to  the  pur- 
chaser "all  the  estate  or  interest  therein  of  the  owner, 
whether  known  or  unknown,  together  with  all  the  rights 
and  appurtenances  thereto  belonging '^  Section  2821, 
Hiirs  Ann.  Laws.  The  owner,  or  his  successor  in  interest, 
or  any  person  having  a  lien  by  judgment,  decree,  or  mort- 
gage on  the  property,  or  any  part  thereof  separate!}^  sold, 
was  entitled  to  redeem  the  same,  and,  if  no  redemption  was 
made  within  two  years,  a  deed  was  to  be  executed  thereto, 
which  operated  "to  convey  a  legal  and  equitable  title  to 
the  purchaser  [property],  sold  in  fee-simple  to  the  grantee 
named  in  such  deed  ":  Section  2823,  Hill's  Ann.  Laws. 
Any  person  having  a  lien  by  mortgage,  or  otherwise,  upon 
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any  land  upon  which  the  taxes  were  unpaid,  was  author- 
ized to  pay  the  same,  and  the  receipt  of  the  proper  officer, 
showing  the  payment,  constituted  an  additional  lien  upon 
the  premises,  which  was  collectible  as  a  part  of  the  original 
lien :  HilPs  Ann.  Laws,  §§  2821-2823,  2838. 

This  cursory  statement  of  the  effect  of  the  statute  then 
in  force  indicates  quite  clearly  the  policy  of  the  law  for  the 
assessment  and  levy  of  taxes  and  the  enforcement  of  the 
payment  thereof.  The  assessment  was  against  the  person, 
and  not  specifically  against  the  property  listed.  The  prop- 
erty was  of  course  the  basis  of  the  assessment,  and  land 
was  made  to  bear  its  true  cash  value.  The  owner,  however, 
was  charged  with  the  tax,  and  the  property  was  not  made 
primarily  or  exclusively  liable  for  the  payment  of  its  own 
burden.  In  other  words,  the  scheme  adopted  was*not  a 
proceeding  in  rem,  but  rather  in  personaTn,  and  the  man- 
ner of  collecting  was  to  make  the  tax  out  of  the  personal 
property  of  the  taxpayer,  if  any  such  could  be  found,  and, 
when  that  source  was  exhausted,  to  levy  the  warrant,  if  the 
taxes  were  delinquent,  upon  sufficient  of  the  realty  of  the 
individual  to  satisfy  the  same.  The  ^'personal  property  is 
in  the  primary  fund  to  which  resort  must  be  had  for  the 
compulsory  payment  of  isixes^^ (Hughes  v.  Linn  County yS7 
Or.  111,117,  60  Pac.  843),  and  it  was  only  when  that  was 
exhausted  by  the  exercise  of  diligent  inquiry  that  resort 
could  be  had  to  the  land.  When,  finally,  the  sheriff,  in 
pursuance  of  a  lawful  warrant,  sold  the  land,  he  conveyed 
to  the  purchaser,  subject  to  redemption,  '*all  the  estate  or 
interest  therein  of  the  owner."  The  pivotal  inquiry  here, 
therefore,  is.  What  estate  is  thus  conveyed  ?  "  If,"  says 
Mr.  Black  well,  in  his  work  on  Tax  Titles  (volume  2,  5  ed. 
§  954),  **the  land  alone  is  assessed  as  the  summation  of  all 
interests,  liens,  incumbrances,  etc.,  the  general  rule  is  that 
the  deed  carries  a  fee  simple  absolute,  a  new  and  inde- 
pendent title,  the  land  itself  being  conveyed  ;  and  all  prior 
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liens,  incumbrances,  and  interest  in.  to,  or  upon  the  land, 
are  extinguished."  But,  "on  the  other  hand,"  he  contines, 
*'where  the  law  requires  the  land  to  be  listed  in  the  name 
of  the  owner  of  the  fee,  or  of  any  other  interest  in  the 
estate,  provides  for  a  personal  demand  of  the  tax,  and,  in 
case  of  default,  authorizes  the  seizure  of  the  body  or  goods 
of  the  delinquent  in  satisfaction  of  the  tax,  and  in  t^rms, 
or  upon  a  fair  construction  of  the  law^,  permits  a  sale  of 
the  land  only  when  all  other  remedies  have  been  exhausted, 
then  the  sale  and  conveyance  by  the  officer  pass  only  the 
interest  of  him  in  whose  name  it  was  listed,  upon  whom 
the  demand  was  made,  who  had  notice  of  the  proceedings, 
and  who  alone  can  be  regarded  as  legally  delinquent.  In 
such  cases  the  title  is  a  derivative  one,  and  the  tax  pur- 
chased can  recover  in  ejectment  only  such  interest  as  he 
may  prove  to  have  been  vested  in  the  defaulter  at  the  time 
of  the  assessment." 

Mr.  Burroughs  states  the  principle  thus:  '*In  those 
states  where  the  land  is  assessed  to  the  owner,  a  report  is 
made  of  his  delinquency  in  paying  the  tax,  and  the  sale 
is  made  by  the  tax  officers  in  pursuance  of  such  report, 
and  there  are  no  proceedings  against  the  land  in  rem.  The 
purchaser  at  the  tax  sale  then  becomes  the  owner  only  of 
such  interest  as  the  person  assessed  had  in  the  land": 
Burroughs,  Tax'n,  §  122.  The  text  of  these  authorities  is 
supported  by  numerous  adjudications:  City  of  Nashville 
V.  Cowan,  10  Lea  (Tenn.),  209 ;  Gates  v.  Lawson,  32  Grat. 
(Va.)  12;  Dows  v.  Drew,  27  N.  J.  Eq.  442;  Blackwell  v. 
West  AmweU,  43  N.  J.  Eq.  165;  Smith  v.  Lewis,  2  W.  Va. 
39;  McDonald  v.  Hannah  (C.  C),  51  Fed.  73,  59  Fed.  977 
(8  C.  C.  A.  426).  And,  w^hile  the  states  of  the  Union  adopt- 
ing a  like  policy  or  scheme  for  the  collection  of  revenue 
are  greatly  in  the  minority,  yet  the  rule  of  law  governing 
in  the  premises  has  become  well  established  and  clearly 
defined.    In  Day  v.  Micou,  85  U.  S.  (18  Wall.)  156,  it  was 
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held  that  the  federal  statute  directing  a  seizure  of  all  the 
estate  and  property  of  certain  designated  persons  did  not 
extend  to  or  cut  off  the  interest  of  a  mortgagee  holding  a 
bona  fide  mortgage  upon  the  premises  seized  thereunder. 
So,  it  was  said,  in  Dows  v.  Drew^  27  N.  J.  Eq.  442,  that 
•'taxes  levied  subsequent  to  the  registry  of  a  mortgage  do 
not  have  priority  over  it.  without  express  legislation  giv- 
ing them  priority.'*  This  principle  is  reasserted  in  Black- 
well  V.  West  Amwelly  43  N.  J.  Eq.  165,  and  applied  in  Smith 
V.  Lewis,  2  W.  Va.  39,  a  case  of  much  analogy  to  the  one 
at  bar.  Under  these  authorities,  it  is  quite  apparent  that 
neither  the  tax,  nor  the  deed  given  in  pursuance  thereof, 
cuts  off,  eradicates,  or  extinguishes  the  lien  of  a  prior  mort- 
gage. 

But,  before  disposing  of  the  matter  finally,  we  will  no- 
tice further  the  forcible  argument  of  counsel  for  defendant. 
He  insists  that  the  expression,  ''all  the  estate  or  interest 
therein  of  the  owner,"  is  to  be  read  in  the  light  of  subse- 
quent sections  of  the  statute,  whereby  the  owner  or  his 
successor  in*  interest,  or  any  person  having  a  lien,  by  judg- 
ment, decree,  or  mortgage,  on  the  property,  or  any  part 
thereof  separately  sold,  was  authorized  to  redeem  from  the 
sale,  and  any  person  having  a  lien  by  way  of  mortgage  or 
otherwise  might  pay  the  tax  and  add  it  to  his  own  lien, 
and  providing  that  the  deed  "shall  operate  to  convey  a 
legal  and  equitable  title  to  the  purchaser  [property]  sold 
in  fee-simple  to  the  grantee  named  in  such  deed,"  and 
that,  when  so  read,  it  signifies  the  entire  or  fee-simple 
estate  in  the  lands  sold,  devested  of  all  liens  and  incum- 
brances of  whatsoever  nature.  A  view  in  the  retrospect 
will  explain  the  situation.  By  section  72  of  the  territoral 
act  of  January  27, 1854  (Laws  1854-55,  p.  446,  c.  1,  tit.  6), 
it  was  provided  that  the  tax  deed  "shall  vest  in  the  grantee 
an  absolute  title  in  fee  simple  in  such  lands  ";  and,  bj''  sec- 
tion 77,  that  "all  taxes  assessed  on  any  tract  or  parcel  of 
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land,  and  all  costs,  charges,  and  interest  thereon,  shall  be 
a  lien  on  such  land  until  paid":  Laws  1854-55,  p.  447. 
In  the  same  act  (section  80,  tit.  7)  is  the  provision  for  the 
payment  of  taxes  by  the  mortgagee  or  other  lienor,  and 
adding  it  to  his  lien.  By  the  act  of  October  21,  1864,  the 
provision  touching  the  effect  of  a  tax  deed  was  entirely 
eliminated,  and  so  also  was  the  provision  making  the  tax 
a  lien  upon  the  parcel  against  which  it  was  assessed.  We 
find  in  this  act,  however,  the  first  appearance  of  the  pro- 
vision for  redemption  by  the  owner  or  a  lienor  from  the 
effect  of  the  sale  (Gen.  Laws  1845-1864;  Deady,  p.  893,  c. 
53,  relative  to  the  assessment  and  collection  of  taxes),  and 
it  was  much  later  (February  21,  1887,  Laws  1887,  p.  89), 
that  it  was  provided  that  the  deed  "shall  operate  to  con- 
vey a  legal  and  equitable  title,"  etc.  This  clause  in  its 
present  shape  is  not  intelligible,  but  it  is  probable  that  the 
word  "purchaser"  is  a  misprint  of  "property."  At  any 
rate,  it  is  of  but  little  value  in  determining  the  proper 
meaning  of  the  other  clauses  of  the  statute  alluded  to.  By 
the  act  of  18()4  the  legislature  undeniably  intended  to  in- 
augurate a  radical  change  in  the  tax  system  by  foregoing 
any  lien  for  the  taxes  assessed,  and  selling  only  the  estate 
or  interest  of  the  owner  in  the  process  of  the  enforcement 
of  the  tax.  The  same  policy  prevailed  until  the  act  of  1901, 
with  which  we  have  nothing  to  do.  A  tax  lien  can  only  exist 
by  force  and  operation  of  the  statute (25  Am.  &  Eng.  Ency. 
Law,  1  ed.,  267  ;  Black, Tax  Titles,  2  ed.  §  182),  the  question 
usually  raised  in  the  adjudicated  cases  being  whether  en- 
actments are  effective  for  the  purpose.  But  by  eliminating 
the  provision  for  a  lien,  and  declaring  that  the  effect  of 
the  sale  shall  be,  not  "to  vest  an  absolute  title  in  fee-sim- 
ple," but  to  convey  the  estate  or  interest  of  the  owner,  the 
policy  of  the  legislature  is  well  indicated  that  the  deriva- 
tive title  to  the  realty  only  is  subjected  to  sale  for  the  en- 
forcement of  delinquent  taxes.    The  sale  and  conveyance 
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in  the  present  instance^  therefore,  did  not  operate  to  cut 
off  or  deprive  plaintiff  of  his  mortgage  lien.  The  defend- 
ant land  company  became  the  owner  of  the  equity  of  re- 
demption, and  was  a  necessary  party  to  the  proceedings  to 
foreclose.  By  reason  of  having  purchased  at  a  tax  sale, 
the  purchaser  acquired  a  lien  which  could  not  be  devested, 
short  of  making  him  a  party  to  the  foreclosure,  unless  there 
be  a  redemption.  But  no  lien  existed  for  the  tax  prior 
thereto.  When,  however,  the  sale  ripened  into  a  tax  title, 
the  grantee  acquired  the  interest  of  the  owner.  In  this 
case  such  interest  was  the  equity  of  redemption,  and  the 
land  company  occupies  the  shoes  of  the  owner  upon  the 
foreclosure  of  the  prior  mortgage. 

Some  stress  is  laid  upon  section  2818,  as  indicating  a 
purpose  to  deal  with  the  fee-simple  title.  Whatever  may 
be  the  purpose  of  that  section,  it  contemplates  the  issuance 
of  a  special  warrant  upon  the  order  of  the  county  court, 
but  the  sale  in  this  instance  was  not  had  by  virtue  of  such 
a  warrant. 

In  our  consideration  of  the  cause,  we  have  not  over- 
looked the  cases  of  Nickum  v.  Gaston^  24  Or.  380  (33  Pac. 
671,  35  Pac.  31),  and  McNary  v.  Wrightman,  32  Or.  573 
(52  Pac.  510).  But  in  neither  of  them  was  the  question 
here  involved  determined.  In  the  former,  the  case  seems 
to  have  been  presented  upon  the  assumption  by  both  par- 
ties that  the  tax  sale  and  deed  would  cut  off  the  lien  of  the 
prior  mortgage,  and  what  was  said  by  the  court  must  be 
read  in  the  light  of  the  legal  issue  involved.  The  latter 
case  holds  that  a  lienor  may  pay  the  tax  separately  assessed 
upon  a  specific  parcel  of  realty,  and  thereby  prevent  a  sale 
thereof  for  the  general  tax  assessed  upon  all  the  property 
of  the  taxpayer.  Mr.  Chief  Justice  Moore,  in  his  discus- 
sion of  the  effect  of  Section  2838,  Hill's  Ann.  Laws,  1892, 
says:  "This  would  seem  to  imply  that,  as  to  a  mortgagee 
or  other  lienor,  the  tax  was  not  a  general,  but,  at  most,  a 
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specific,  charge  upon  the  particular  real  estate  only  upon 
which  it  was  levied."  In  deciding,  however,  that  the  tax 
is  a  charge,  in  the  sense  that  the  lienor  must  pay  it  if  he 
would  avoid  a  sale  for  the  general  tax  of  the  owner,  it  is 
nowhere  asserted  or  decided  that  it  is  a  lien  paramount  to 
the  mortgage.  The  case  but  serves  to  elucidate  the  utility 
of  the  section,  without  giving  it  the  effect  of  requiring  the 
lienor  at  all  hazards  to  pay  the  tax  and  add  it  to  his  lien, 
or  be  deprived  of  his  remedy  for  its  enforcement.  Let  the 
decree  of  the  circuit  court  be  affirmed.  Affirmed. 

Argued  23  June,  decided  13  July,  1003. 

COLBATH  t\  HOEFBB. 

[78  Pac.  10.] 

Garnishee's  Contract  to  Hold  Garnished  Property. 

1.  A  receipt  acknowledging  that  receiptors,  who  were  garnishees  In  an  action 
against  A,  had  "received  from  (%  sheriff,  all  the  hops  raised  by  A  on  our  land,"  is 
an  admission  that  the  sheriff  had  possession  of  the  hops  in  his  official  capacity, 
and  that  A  owned  them. 

Pleading  —  Breach  of  Contract  to  Return  Attached  Property. 

2.  Where  a  receipt  given  to  a  sheriff  by  garnishees  acknowledged  the  receipt 
of  property  of  the  Judgment  debtor,  which  receiptors  agreed  to  hold  until  ordered 
**to  release  the  same"  by  the  sheriff,  an  allegation  in  the  complaint  in  an  action 
by  Ihe  sheriff' for  breach  of  the  contract  to  return  the  property,  that  plaintiff  had 
demanded  possession  of  the  property,  which  receiptors  refused  and  still  refuse  to 
deliver,  was  sufficient,  after  answer,  as  an  allegation  of  breach  of  the  agreement 
to  return  the  property. 

Estopped  by  Conduct. 

3.  Where  a  receipt  given  by  garnishees  acknowledged  that  receiptors  had 
received  certain  property  of  the  Judgment  debtor  from  the  sheriff,  which  they 
agreed  to  hold  until  released  by  the  sheriff,  they  were  estopped,  in  an  action  by 
the  sheriff  for  breach  of  the  agreement  to  return  the  property,  from  showing  that 
the  property  had  never  been  in  their  possession,  or  that  the  sheriff  had  never 
levied  on  the  property  or  taken  possession  thereof. 

From  Marion:  George  H.  Burnett,  Judge. 

The  plaintiff  for  a  cause  of  action  sets  up,  in  substance  : 
That  he  is  now,  and  has  been  during  the  times  mentioned 
herein,  the  duly  elected,  qualified,  and  acting  Sheriff  of 
Marion  County,  Oregon  ;  that  defendants,  who  are  co- 
partners, on  or  about  the  twenty-fourth  day  of  September, 
1902,  received  from  him  about  one  hundred  and  thirty-six 
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bales  of  hops,  in  Marion  County,  Oregon,  weighing  25,840 
pounds,  of  the  reasonable  value  of  $6,460,  for  which  they 
gave  him  a  receipt  in  words  and  figures  as  follows : 

*'G.  Muecke, 

V, 

Ah  Lee. 

Champoeg,  Sept.  24,  1902. 
Received  of  B.  B.  Colbath,  Sheriff  of  Marion  County, 
all  the  hops  raised  by  Ah  Lee  on  our  land  near  Cham- 
poeg, in  Marion  Co.,  Or.,  and  agree  to  hold  the  same  for 
the  said  sheriff  until  ordered  to  release  the  same  by  said 
sheriff.    Damages  by  the  elements  excepted. 

HOEFBR   &    ZOKN." 

It  is  further  alleged  that  at  said  time  the  plaintiff  was 
acting  in  his  official  capacity  as  sheriff ;  that  the  receipt 
includes  all  the  hops  raised  by  Ah  Lee  on  defendants' 
land ;  that  on  or  about  November  22, 1902,  he  demanded 
possession  of  said  hops  from  defendants,  which  they  re- 
fused, and  still  neglect  and  refuse  to  deliver  the  same  to 
plaintiff,  to  his  damage  in  the  sum  of  $6,460.  The  prayer 
is  for  the  sum  named,  with  costs  and  disbursements. 

Defendants  answered,  denying  all  the  material  allega- 
tions of  the  complaint,  except  that  plaintiff  was  and  is  the 
sheriff  of  Marion  County  and  the  giving  of  the  receipt,  and 
for  a  further  defense  alleging,  in  substance:  (1)  That  on 
said  twenty-fourth  day  of  September,  1902,  the  plaintiff 
as  such  sheriff  served  a  notice  of  garnishment  upon  them 
on  an  execution  issued  out  of  the  circuit  court  of  Marion 
County,  in  the  case  of  G.  Muecke  w.  Ah  Lee  and  Dan  Mc- 
Cann,  upon  a  judgment  therein  in  favor  of  Muecke  and 
against  Ah  Lee,  for  the  sum  of  $441.16,  with  accrued  in- 
terest, and  the  further  sum  of  $14  costs,  whereby  the  sheriff 
attempted  to  garnishee  certain  hops  claimed  by  Muecke 
to  belong  to  Ah  Lee,  but  which  were  not  then  and  never 
had  been  in  the  possession  of  said  defendants,  or  either 
of  them  ;  (2)  That  plaintiff,  as  sheriff,  then  represented  to 
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Hoefer,  one  of  the  defendants,  that  if  he  would  sign  the 
receipt  it  would  be  a  sufficient  return  to  the  garnishment, 
and  would  save  plaintiff  the  trouble  and  expense  of  taking 
said  hops  into  his  possession ;  and  said  defendant,  not  be- 
ing advised  as  to  the  correct  and  proper  manner  of  making 
return  upon  said  garnishment,  and  relying  upon  said  state- 
ment of  plaintiff,  signed  the  receipt,  but  that  plaintiff  in 
fact  never  levied  upon  said  hops  at  the  time  in  the  posses- 
sion or  under  the  control  of  either  of  said  defendants. 

The  plaintiff  moved  to  strike  out  each  of  these  two  para- 
graphs, and  others  of  the  separate  defense,  but  was  unsuc- 
cessful as  to  these.  The  reply  as  to  the  first  paragraph 
denies  the  allegation  that  said  hops  were  not  in  the  pos- 
session of  the  defendants,  or  either  of  them,  on  the  said 
twenty-fourth  day  of  September,  1902,  and,  as  to  the  sec- 
ond, specifically  each  and  every  allegation  thereof. 

Upon  this  state  of  the  pleadings  the  defendants  moved 
for  judgment  thereon,  and  prevailed;  and,  judgment  hav- 
ing been  entered  dismissing  the  action,  the  plaintiff  ap- 
peals. Rbvbrsbd. 

For  appellant  there  was  a  brief  and  an  oral  argument 

bv  Mr,  William  H.  Holmes  and  Mr,  Webster  Holmes. 

%/ 

For  respondents  there  was  a  brief  over  the  names  of 
William  M.  Kaiser  and  Woodson  T.  Slater,  with  an  oral 
argument  by  Mr,  Slater. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

The  questions  presented  by  this  record  are  novel  and 
of  first  impression  in  this  court.  The  action  is  in  the  na- 
ture of  assumpsit,  to  recover  damages  for  a  breach  of  con- 
tract, and  the  primary  question  presented  is  whether  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of 
action.  The  objection  coming,  as  it  does,  after  answer,  the 
test  will  be,  as  frequently  announced  by  this  court,  whether 
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the  complaint  will  support  a  verdict.  The  specific  objec- 
tions raade  to  it  are  (1)  that  it  does  not  state  who  was  the 
owner  of  the  hops  at  the  time,  or  what  right  or  interest, 
if  any,  the  plaintiff  had  therein ;  and  (2)  that  the  allega- 
tion that  plaintiff  demanded  of  defendants  a  surrender  of 
the  possession  of  the  hops,  and  that  defendants  refused  to 
deliver  the  same  to  him,  is  not  a  sufficient  assignment  of 
a  breach  of  the  terms  of  defendants'  agreement  "to  hold 
the  same  for  the  sheriff  until  ordered  to  release  the  same 
by  said  sheriff." 

Some  general  observations  relative  to  the  nature  of  such 
contracts  and  the  principles  upon  which  their  validity  is 
based  and  sustained  are  necessary  to  a  full  understanding 
of  the  conclusions  at  which  we  have  arrived.  Thjgy  seem 
to  have  been  in  general  use  in  the  New  England  states 
and  a  few  others,  but  are  not  without  precedent  elsewhere. 
It  is  said  that  they  are  "usually  absolute  and  uncondi- 
tional in  their  terms,  and  conclusive  in  respect  of  their 
recitals  and  admissions,  but  are  nevertheless,  by  operation 
of  law,  contingent":  Murfree,  Sheriffs,  §  660.  They  fre- 
quently run  in  the  alternative  —  to  return  the  property 
upon  demand,  or  pay  the  value  thereof,  or  pay  the  amount 
of  such  judgment  as  may  be  recovered  in  the  action  —  but 
may  be  drawn  for  a  return  only.  The  officer  has  no  per- 
sonal interest  in  the  property  or  in  its  possession.  He 
holds  it  as  an  officer  of  the  law  and  for  the  purposes  of  the 
law.  His  right  to  enforce  the  promises  of  the  receiptor 
rests  in  his  liability  to  the  creditor  during  the  existence 
of  the  lien,  and  to  the  debtor  when  that  lien  is  discharged  : 
Bangs  v.  Beacham,  68  Me.  425.  The  consideration  going 
to  the  support  of  such  an  agreement  is  the  release  of  the 
property  for  the  time  being  for  the  use  and  benefit  of  the 
judgment  debtor,  or  its  delivery  to  the  bailee  upon  the  faith 
of  his  promise  to  return  it  when  it  is  desired  to  subject 
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the  same  to  process  in  the  action :   Clark  v.  Gaylord,  24 
Conn.  484. 

The  receiptor's  liability  is  to  be  determined  by  the  terms 
of  the  contract,  and  whether  he  is  estopped  to  show  that 
the  property  belonged,  not  to  the  debtor,  but  to  some  third 
party,  depends  upon  whether  it  is  a  contract  of  indemnity, 
or  an  express  assurance  for  a  certain  amount  or  value, 
whereby  he  assumes  an  absolute  liability,  or  a  mere  con- 
tract of  bailment  for  the  safe  keeping  and  return  of  the 
specific  chattels.  If  the  former,  he  could  not  be  allowed 
to  prove  title  in  a  third  person  ;  but  if,  on  the  other  hand, 
the  contract  be  one  of  bailment  only,  then  he  may  always 
excuse  himself  for  nondelivery  by  showing  that  the  prop- 
erty was  that  of  a  third  person,  and  not  of  the  debtor. 
But  he  must  further  show  that  it  has  been  delivered  to  the 
true  owner  in  obedience  to  the  paramount  title :  Mason  v. 
Aldrich,  36  Minn.  283  (30  N.  W.  884);  Lathrop  v.  Cook,  14 
Me.  414  (31  Am.  Dec.  (52);  Penobscot  Boom  Corp.  v.  Wilkins, 
27  Me.  345 ;  Clark  v.  Oaylord,  24  Conn.  484.  The  reason 
for  the  rule  is  that  the  sheriff  could  not  be  made  liable  in 
an  action  by  the  plaintiff  in  the  writ  for  not  levying  upon 
property  not  that  of  the  judgment  debtor,  and  the  person 
having  the  paramount  title  may  take  it  from  him  as  well 
as  from  the  receiptor,  which  would  be  the  end  of  the  con- 
troversy so  far  as  the  property  is  concerned :  Learned  v. 
Bryant,  13  Mass.  224;  Fisher  v.  Bartlett,  8  Me.  122.  Nor 
will  he  be  permitted  to  show  that  the  property  was  not  at 
the  time  of  the  attempted  levy  and  delivery  of  the  receipt, 
or  never  had  been,  in  the  possession  of  the  defendants  in 
the  writ;  and  upon  the  same  principle  he  will  not  be  per- 
mitted to  show  that  the  property  was  not  in  his  posses- 
sion, or  that  no  sufficient  levy  of  the  writ  had  been  made 
by  the  officer  having  it  in  charge  for  execution  :  Bangs  v. 
Beacham,  68  Me.  425;  Spencer  v.  Williams,  2  Vt.  209  (19 
Am.  Dec.  711);    West  v,  Thompson,  27  Vt.  613;   Jewett  v. 
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Torrey,  11  Mass.  219;  Lyman  v.  Lyman,  11  Mass.  317; 
Hunter  v.  Peaks,  74  Me.  363.  With  these  observations,  we 
will  recur  to  the  questions  presented. 

1.  The  contract  in  controversy  is  one  of  simple  bailment. 
It  runs:  ** Received  of  B.  B.  Colbath,  Sheriff  of  Marion 
County,  all  the  hops  raised  by  Ah  Lee  on  our  land.'*  This 
is  an  acknowledgement  of  plaintiff's  possession  of  the  hops 
as  sheriff,  and,  having  been  raised  by  Ah  Lee  upon  the 
land  of  defendants,  one  would  naturally  suppose  or  infer 
that  Ah  Lee  was  the  owner,  and  such  is  the  reasonable  in- 
terpretation  of  the  contract. 

2.  The  contract,  it  must  be  admitted,  is  inartistically 
drawn  as  it  respects  defendants'  agreement  touching  a  re- 
linquishment of  the  property.  They  were  to  hold  it  until 
ordered  to  release  the  same  by  the  sheriff.  The  sheriff 
had,  as  we  have  seen,  delivered  it  to  the  defendants.  The 
receipt  or  contract  is  an  acknowledgment  of  this,  and  when 
the  parties  used  the  term  **release"  it  must  have  been  in 
the  sense  of  a  return  or  redelivery  to  the  sheriff.  He  would 
be  entitled  to  it,  either  to  satisfv  his  writ  or  to  return  it  to 
the  defendants.  So  we  are  constrained  to  hold  that  the 
complaint  contains  a  sufficient  assignment  of  a  breach  of 
defendants'  undertaking.  This  disposes  of  the  contention 
of  the  respondents  respecting  the  motion  for  judgment  on 
the  pleadings,  and,  being  untenable,  the  motion  should 
have  been  overruled. 

3.  There  is  another  assignment  of  error  important  to  be 
considered  in  deciding  the  controversy,  which  is  with 
reference  to  the  overruling  of  plaintiff's  motion  to  strike 
out  the  first  and  second  paragraphs  of  defendants'  tirst 
separate  defense.  The  purpose  of  these  paragraphs,  as  we 
construe  them,  was  to  show  (1)  that  the  hops  were  not  at 
the  time  of  the  execution  of  the  receipt,  or  at  any  time 
previous  thereto,  in  the  possession  of  the  defendants  in 
this  action  ;  and  (2)  that  plaintiff  had  never  in  fact  levied 
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upon  any  of  said  hops,  or  taken  them  into  his  possession. 
Within  the  principles  hereinbefore  announced,  by  ac- 
knowledging receipt  of  the  property  from  the  sheriff  the 
defendants  have  estopped  themselves  to  aver  that  it  was 
not  in  their  possession  at  the  time,  or  that  the  sheriff  had 
not  made  the  proper  levy  or  service  of  garnishment.  If 
the  hops  were  not  in  their  possession  at  the  time,  they 
should  have  made  their  answer  accordingly,  and  thus  re- 
lieved themselves  entirely  of  responsibility,  or,  if  there  had 
been  no  garnishment,  they  were  not  obliged  to  make  any 
answer.  But  by  entering  into  the  contract  of  bailment,  in 
the  absence  of  fraud  or  misrepresentation  on  the  part  of 
plaintiff  (the  answer  disclosing  naught  to  the  contrary), 
they  are  precluded  from  showing  these  things,  because 
there  was  an  express  admission  the  other  way,  upon  which 
the  sheriff  relied,  and  was  thereby  induced  to  change  his 
position,  and  refrain  from  further  levy  of  the  writ  and  the 
exercise  of  further  diligence  in  quest  of  property  to  satisfy 
the  execution.  See,  also,  Cornell  v.  Dakin,  38  N.  Y.  253 : 
Burk  V.  Webby  32  Mich.  173.  We  hold,  therefore,  that  there 
was  error  in  not  sustaining  the  motion  to  strike  out  these 
two  paragraphs  of  the  answer  also.  In  accordance  with 
these  considerations,  the  judgment  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  sustain  the  motion 
to  strike  out  the  two  paragraphs  of  the  separate  defense 
alluded  to,  and  for  such  further  proceedings  as  may  seem 
proper.  Reversed. 

Argued  1  July,  decided  20  July,  1«03. 
OLINE   t.  SHELL. 

[73PIMJ.  12.] 

Implied  Modification  of  Building  Contract. 

1.  A  provision  In  a  contract  for  the  construction  of  a  building,  requiring  the 
contractor  to  furnish  the  hardware,  Is  Impliedly  modified  where  the  owner  of 
the  building.  In  the  presence  and  with  the  consent  of  the  contractor,  purchased 
the  hardware  on  his  own  account,  and  requested  plaintifT,  the  seller,  to  charge  the 
goods  to  him. 
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EviDKNCE  OF  Bias  ok  Witneshbh. 

2.  The  evidence  8atiKfie8  the  court  that  the  leading  witnesses  on  each  side  in 
this  ctise  are  Interested  in  ihe  result,  and  no  one  of  them  has  an  advantage  over 
any  other  one  in  that  respect. 

Evidence  as  to  Purchase  of  Lienable  Items. 

3.  In  this  suit  to  foreclose  a  mechanics'  lien  for  hardware  furnished  by  plaint!  AT 
for  use  in  the  erection  of  defendant's  building,  the  evidence  fairly  shows  that  de- 
fendant purchased  from  plaintiff  the*  entire  bill  of  goods  charged  to  him. 

Evidence  of  Value  of  Lienable  Items. 

4.  The  evidence  sustains  the  finding  by  the  trial  court  as  to  the  reasonable 
value  of  the  hardware  for  which  the  lien  is  claimed. 

Notice  of  Lien  —Agency  of  Contractor. 

5.  Where  the  owner  of  a  building,  according  to  the  contractor's  testimony, 
asked  the  contractor  whether,  if  he  bought  some  sheathing  paper,  he  (the  con- 
tractor) would  put  It  down  so  as  to  prevent  the  floors  being  Injured,  and  the 
contractor  replied  "Yes,"  and  the  owner  thereupon  said,  "Well,  get  it  here,  and  I 
will  pay  for  It,"  whereupon  the  contractor  ordered  it  for  plaintlflT,  and  the  con- 
tractor's statement  was  corroborated  by  the  owner  himself,  Itsufflclently  appeared 
that  the  contractor  was  the  owner's  agent  in  ordering  the  paper,  and  plaintifl's 
notice  of  lien  properly  Included  that  item. 

From  Multnomah  :    Melvin  C.  George,  Judge. 

Suit  by  C.  C.  Cline  against  L.  J.  Shell  to  forclose  a  lien 
for  materials,  resulting  in  a  decree  for  plaintiff;  hence 
this  appeal.  .  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Oam- 
mans  &  Malarkey,  with  an  oral  argument  by  Mr.  Daniel  J. 
Malarkey. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Andrew  T,  Lewis, 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mechanics'  lien.  It  is  alleged 
in  the  complaint  that  between  March  30  and  November  1, 
1901,  the  plaintiff,  at  the  special  instance  and  request  of 
the  defendant,  furnished  and  delivered  certain  hardware, 
of  the  reasonable  value  of  $574.02,  to  be  used  in  the  erec- 
tion of  his  building  in  the  City  of  Portland,  Oregon,  no 
part  of  which  sum  has  been  paid  except  1300.  It  is  further 
stated  that,  within  the  time  prescribed  by  law,  plaintiff  Hied 
in  the  proper  office  a  notice  of  lien  to  secure  the  unpaid 
balance  of  $274.02;  that  he  paid  one  dollar  for  recording 
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said  lien,  and  that  $50  is  a  reasonable  sum  as  attorney's 
fees  in  this  suit.  The  answer  having  denied  the  material 
allegations  of  the  complaint,  a  trial  was  had,  and,  from  the 
testimony  taken,  the  court  found  that  the  reasonable  value 
of  the  hardware  furnished  was  only  $520,  and  that  there 
remained  due  on  account  thereof  $220,  with  interest  there- 
on from  November  9, 1901,  at  6  per  cent  per  annum  ;  that 
one  dollar  had  been  paid  for  recording  said  lien  notice; 
that  $50  was  a  reasonable  sum  as  attorney's  fees ;  and,  a 
decree  having  been  rendered  in  accordance  therewith,  the 
defendant  appeals. 

It  is  admitted  that  the  hardware  was  used  in  the  defend- 
ant's building,  and  that  the  lien  notice  was  filed  within  the 
time  limited  therefor,  and  the  only  questions  to  be  con- 
sidered are  whether  the  material  was  furnished  to  the  de- 
fendant, and,  if  so,  is  the  sum  demanded  the  reasonable 
value  thereof  ?  It  is  contended  by  defendant's  counsel  that 
the  hardware  was  furnished  to  one  G.  L.  Vanderhoof,  who, 
as  contractor,  erected  the  said  building  for  defendant,  and 
that,  the  relation  of  creditor  and  debtor  never  having  ex- 
isted between  the  plaintiff  and  their  client,  the  court  erred 
in  rendering  the  decree  complained  of.  The  transcript 
shows  that  on  March  30,  1901,  the  defendant,  being  the 
owner  of  certain  real  propert}^  in  Couch's  Addition  to  said 
city,  entered  into  a  contract  with  Vanderhoof,  by  the  terms 
of  which  the  latter  agreed,  in  consideration  of  the  payment 
of  $10,350.40,  to  furnish  the  necessary  material  and  labor 
and  to  erect  a  building  on  said  premises,  and  to  surrender 
the  same,  free  from  liens,  on  or  before  August  1, 1901.  The 
specifications  contain  the  following  clause :  **Allow  $300 
for  furnishing  hardware.  The  contractor  is  to  furnish  and 
fix  the  hardware  in  place." 

1.  The  testimony  shows  that,  though  the  plaintiff  deals 
in  ordinary  builders'  hardware,  he  did  not  keep  in  stock 
the  styles  desired  by  the  defendant,  who,  in  pursuance  of 
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an  invitation,  visited  plaintiff's  store  about  May  25,  1901, 
where  he  examined  samples  of  hardware  displayed  by  an 
agent  of  an  Eastern  manufacturing  company,  and  made 
selections  therefrom,  duplicates  of  which  the  plaintiff  or- 
dered, and  upon  their  arrival  sent  them  to  the  building 
under  construction,  where  they  were  used.  The  plaintiff 
testifies  that  he  sold  the  hardware  to  the  defendant,  who 
told  him  to  charge  him  therewith.  Vanderhoof  was  pres- 
ent when  the  hardware  was  selected,  and,  as  plaintiff's  wit- 
ness, testifies  that  Shell  bought  it.  He  also  says  that  he 
told  Shell  at  the  time  that  the  bill  for  the  goods  chosen 
would  exceed  $300,  the  price  stipulated  therefor  in  the 
specifications,  and  the  latter  replied  that  he  was  buying 
the  hardware  and  would  pay  the  excess,  whatever  it  was. 
J.  B.  Finnegan,  plaintiff's  bookkeeper,  who  was  present 
when  the  samples  of  hardware  were  exhibited,  testifies  that 
Vanderhoof  then  said  :  ''  *\Vell,  Mr.  Shell,  you  understand 
that  I  am  to  allow  .$300  for  the  hardware,  and  if  what  you 
buy  exceeds  that  you  will  have  to  pay  for  it,'  and  he  said, 
'Yes,  I  understand.'"  This  witness  also  says  that  Shell 
purchased  the  hardware.  II.  C.  Ross,  the  agent  who  dis- 
played the  samples,  testifies  that  through  the  plaintiff  he 
sold  the  hardware  to  Shell,  and  on  cross-examination,  in 
answer  to  the  question,  '*  Then  you  were  really  making  the 
sale  for  Mr.  Cline  ?"  replied,  *'  That  is  the  idea."  The  de- 
fendant,  as  a  witness  in  his  own  behalf,  testifies  that  he  did 
not  buy  any  hardware  for  his  building,  or  agree  to  pay 
plaintiff  for  any  such  material  used  therein.  Richard  Mar- 
tin, Jr.,  an  architect,  who  prepared  the  specifications  for 
the  defendant's  building,  referring  to  the  clause  thereof 
hereinbefore  quoted,  testifies  that  it  meant  that  Vander- 
hoof was  to  furnish  the  necessary  hardware,  the  right  to 
select  the  styles  desired  having  been  reserved  by  the  de- 
fendant, who  was  required  to  pay  the  excess  if  the  value 
of  the  material  chosen  exceeded  $300,  but  if  it  did  not  equal 
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that  sum  he  was  to  be  credited  on  the  contract  price  of  the 
building  with  the  difference.  The  contract  entered  into 
between  the  defendant  and  Vanderhoof  for  the  construc- 
tion of  the  building  provides  that,  if  any  dispute  should 
arise  respecting  the  true  meaning  of  the  specifications,  the 
same  was  to  be  referred  to  Martin,  whose  decision  was  to 
be  final  and  conclusive.  It  is  argued  by  defendant's  coun- 
sel that  this  provision  of  the  contract  cannot  be  construed 
to  mean  that  the  defendant  was  required  to  buy  the  hard- 
ware. The  plaintiff  was  not  a  party  to  the  contract  referred 
to,  and  therefore  is  not  bound  by  any  of  its  provisions. 
Vanderhoof  may  have  been  required  to  furnish  the  hard- 
ware, but  even  if  the  stipulation  were  so  construed  it  is  not 
immutable,  and  if  the  defendant,  in  his  presence  and  with 
his  consent,  purchased  the  hardware  on  his  own  account, 
and  requested  the  plaintiff  to  charge  the  goods  to  him,  the 
clause  in  the  specifications  would  be  modified  in  that  par- 
ticular. 

2.  It  is  also  argued  by  defendant's  counsel  that  the  busi- 
ness relations  existing  between  Vanderhoof  and  the  plain- 
tiff were  such  as  to  show  conclusively  that  they  were  mutu- 
ally interested  in  maintaining  the  latter's  theory  of  the 
case,  thereby  discrediting  their  testimony.  The  transcript 
shows  that,  Vanderhoof  having  been  required  to  give  a 
bond  for  the  faithful  performance  of  his  part  of  the  con- 
tract, a  guaranty  company  became  his  surety,  but,  as  a 
condition  precedent  thereto,  the  plaintiff  executed  an  un- 
dertaking in  which  he  stipulated  to  indemnify  said  com- 
pany against  an}^  loss  that  it  might  sustain  in  consequence 
of  the  liability  incurred.  The  plaintiff,  however,  as  a 
means  of  protection  against  the  possibility  of  loss  that 
might  result  from  the  obligation  assumed,  received  all  pay- 
ments made  by  the  defendant  upon  the  contract,  credited 
Vanderhoof  the  amount  thereof,  and  applied  it  in  dis- 
charging claims  for  material  and  labor.    The  plaintiff  and 
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Vanderhoof  were  undoubtedly  interested  in  the  comple- 
tion of  the  building,  and  are  probably  concerned  in  the 
maintenance  of  this  suit,  but  as  the  defendant  does  not 
claim  to  have  paid  more  than  $300  for  the  hardware  used 
in  his  building,  and  as  he  evidently  desires  to  defeat  the 
foreclosure  of  the  lien,  he  is  not  a  disinterested  witness, 
and  therefore  possesses  no  advantage  superior  to  the  plain- 
tiff in  this  regard. 

3.  It  is  also  insisted  that  an  inspection  of  the  entries 
made  in  plaintiff's  books,  copies  of  which  are  included  in 
the  transcript  so  far  as  they  relate  to  said  hardware,  con- 
clusively show  that  when  ordered  it  was  treated  by  plain- 
tiff as  having  been  sold  to  Vanderhoof,  but  after  the  time 
limited  for  the  completion  of  the  building  the  account  w^as 
changed  so  as  to  charge  it  to  the  defendant,  and  that  such 
change  is  a  circumstance  contradictory  of  plaintiff's  testi- 
mony that  the  hardware  was  sold  to  the  defendant,  and 
conclusively  shows  that  an  error  was  committed  in  decree- 
ing a  foreclosure  of  the  lien.  The  first  entry  concerning 
the  hardware  was  made  May  25, 1901,  at  page  437  of  plain- 
tiff*s  daybook,  and  is  as  follows :  "G.  L.  Vanderhoof's  List 
for  Schell,  16th  and  Couch ;"  then  follows  a  list  of  articles, 
but  no  prices  appeaf*  opposite  thereto,  except  **8  Set  Front 
Door  Lock  from  H.  DeH.  and  C.  @  $6.95."  Under  date  of 
July  6th  of  that  year,  an  entry  is  made  in  another  day- 
book, at  page  109,  as  follows :  **Geo.  L.  Vanderhoof,  4  pr. 
3x3  Jap  Steel  Butts ;  4  Set  Rim  Lox,  chgd  on  SchelPs 
bill."  Five  days  thereafter  the  following  entry  appears  at 
page  129,  to  wit:  **Geo.  L.  Vanderhoof,  16  and  Couch.  8 
Rolls  Grey  Economy,  75, 6.00.  The  above  is  an  error  chgd 
to  L.  J.  Shell."  On  August  21,  1901,  at  pages  287  to  290, 
inclusive,  of  the  daybook,  under  the  caption,  **Geo.  L.  Van- 
derhoof, 16  —  Couch  St.  Job,"  many  entries  appear,  and 
among  them  the  following :  **  Sash  weights ;  sash  cord  ; 
#  #  Trim  Hdw.  to  am't.  of  $300."    The  total  charge  is 
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$4,704.44,  below  which  is  written :  "It  is  agreed  that  we 
furnish  bill  for  above  price.  Anything  added  thereto  to 
be  charged  at  same  rate  and  anything  deducted  at  the  same 
rate."  The  plaintiff's  ledger  account  with  "Geo.  L.  Van- 
derhoof  —  Schell  Flats,"  at  pages  90,  118,  and  137  shows 
that  the  entries  in  the  daybook  hereinbefore  mentioned 
are  copied  therein,  one  of  which  will  illustrate  the  method 
pursued:  "May  25,  1901,  Mdse.  Folio  437.  Dr.  00.  Cr. 
."  Notwithstanding  the  entry  in  the  daybook  in  re- 
spect to  the  charge  of  six  dollars  is  stated  to  be  erroneous,  it 
is  carried  into  the  ledger  as  a  charge  against  Vanderhoof. 
Entries  of  charges  against  the  defendant  appear  in  plain- 
tiff's daybook,  at  page  202,  on  July  30,  1901,  of  four  items, 
but  no  values  are  set  down.  Similar  entries  appear  at 
pages  243,  no  date  being  given  ;  343,  September  5,  1901 ; 
375,  September  14,  1901;  422,  no  date  stated;  437,  Sep- 
tember  30,  1901;  and  485,  486,  October  10,  1901,  when 
the  articles  charged  in  the  preceding  entries  are  recharged 
and  the  prices  carried  out,  the  total  value  being  1573.72, 
and  a  credit  of  $300  allowed,  leaving  $273.72  due,  which 
was  thereafter  increased  by  a  charge  of  .eighty  cents 
entered  on  October  15,  1901,  at  page  5,  evidently  another 
daybook.  The  summary  of  these  entries  is  copied  in 
plaintiff's  ledger  under  the  title  "L.  J.  Schell,  16  and 
Couch,"  the  first  six  containing  no  charges,  but  those  of 
October  10  and  15,  1901,  being  $273.72  and  eighty  cents 
respectively,  A  credit  of  fifty  cents  appears  in  the  ledger 
under  date  of  December  31,  1901,  thus  showing  $274.02 
due. 

The  plaintiff,  illustrating  his  method  of  preserving  a 
record  of  his  business,  testifies  that  he  keeps  an  estimate 
book  in  which  is  noted  articles  desired  by  his  customers, 
from  which  orders  therefor  are  filled  or  given,  and  that, 
Vanderhoof  having  made  out  and  delivered  to  him  a  list 
of  the  hardware  selected  by  the  defendant,  it  was  not  en- 
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tered  in  the  estimate  book,  but  in  the  daybook.  He  further 
says  that,  having  agreed  with  the  defendant  that  when  all 
the  hardware  had  been  furnished  the  entire  sum  demanded 
therefor  should  be  charged,  he  directed  his  bookkeeper  not 
to  mark  the  price  of  the  articles  sent  to  defendant's  build- 
ing, but  to  keep  a  memorandum  thereof  and  to  put  all  the 
items  into  one  bill,  making  the  prices  thereof  reasonable. 
His  testimony  is  corroborated  by  that  of  his  bookkeeper, 
Finnegan,  who,in  explaining  why  no  prices  were  set  oppo- 
site the  items  constituting  the  first  six  entries  of  the  de- 
fendant's account  as  it  appears  in  the  ledger,  testifies  that, 
all  the  hardware  not  having  been  delivered  at  one  time, 
the  plaintiff  told  him  that  when  it  was  all  sent  to  the  de- 
fendant's building  to  charge  him  therewith,  and  that  he 
adopted  this  method  of  keeping  the  books  so  that  he  might 
refer  to  what  had  been  delivered.  This  witness,  on  cross- 
examination,  was  asked  the  following  question :  **Is  it  not 
a  fact  that  you  never  charged  Mr.  Shell  more  than  $273 
worth  of  hardware?"  to  which  he  replied  :  "That  is  all  that 
is  carried  out  in  the  ledger;  yes.  Q.  And  the  balance  was 
charged  to  Mr.  Vanderhoof  ?  A.  It  might  be  so  interpreted. 
We  charged  Vanderhoof  $300  for  the  credit  allowed  Mr. 
Shell.  We  could  not  give  Mr.  Shell  credit  for  ifc  without 
receiving  it  from  some  source."  Though  Finnegan's  tes- 
timony is  true  that  the  entry  of  $273  is  the  only  charge 
against  the  defendant  as  disclosed  by  the  ledger,  the  day- 
book, however,  from  which  the  entry  was  transcribed, 
shows  that  he  was  charged  with  hardware  in  the  sum  of 
$573.72,  and  credited  with  $300  paid  on  account  thereof 
by  Vanderhoof,  but  by  no  reasonable  interpretation  can 
it  be  said  that  any  part  of  the  hardware  was  charged  to 
Vanderhoof.  It  is  true  that  the  schedule  prepared  by  him 
w^as  entered  in  the  daybook  under  the  caption,'*G.  L.Van- 
derhoof's  List  for  Shell,  16th  and  Couch,"  but  no  value  is 
set  opposite  any  article  specified  therein,  except  the  front 
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door  locks.  The  entry  in  this  manner  is  compatible  with, 
and  seems  to  support,  plaintiff's  testimony  that  the  sched- 
ule of  articles  selected  was  noted  in  the  day,  instead  of 
the  estimate,  book.  We  think  the  testimony  of  the  plaintiff, 
corroborated  as  it  is  by  that  of  his  bookkeeper,  overcomes 
any  inference  that  might  be  drawn  from  the  appearance 
of  the  books,  and  that  the  preponderance  of  the  whole 
testimony  shows  that  the  defendant  purchased  from  the 
plaintiff  the  entire  bill  of  hardware  charged  to  him. 

It  will  be  remembered  that  the  specifications  provided 
that  $300  was  to  be  allowed  for  hardware,  and  the  testi- 
mony shows  that  this  sum  was  included  in  the  contract 
price  for  the  construction  of  the  building.  The  defendant 
having  purchased  the  hardware,  as  we  have  found,  Van- 
derhoof  must  have  received  this  money  to  his  use.  The 
plaintiff  testifies  that,  w^hen  the  hardware  was  selected, 
Vanderhoof  said  in  the  defendant's  presence  that  he  would 
pay  $300  on  account  thereof.  He  further  says  :  '*  Vander- 
hoof  was  to  allow  $300,  and  I  knew  the  money  was  being 
paid  to  the  store,  and  naturally  all  I  had  to  do  was  to  charge 
it  up  to  him,  as  I  did  in  the  original  bill."  Vanderhoof, 
in  speaking  of  this  matter,  testifies  as  follows :  "My  under- 
standing was  that  when  the  hardware  was  bought  I  was  to 
put  it  in  place,  and  I  was  to  pay  $300  on  it ;  that  is  the  way 
I  figured  on  the  contract,  that  I  was  to  pay  $300  on  fur- 
nishing the  hardware.  Q.  Did  you  pay  $300  ?  A.  I  paid 
$300.  At  least,  I  told  Mr.  Finnegan  to  charge  me  that  on 
my  account."  We  think  Vanderhoof 's  declaration  made  in 
the  defendant's  presence,  without  objection,  that  he  would 
pay  $300  on  account  of  the  hardware,  warrants  us  in  con- 
cluding that  the  defendant  authorized  an  application  of  the 
money  in  the  manner  pursued,  though  the  credit  therefor 
was  not  entered  upon  the  books  until  August  21,  1901. 

4.  This  brings  us  to  a  consideration  of  the  value  of  the 
material  furnished.    The  plaintiff  testifies  that  the  prices 
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charged  for  the  articles  furnished  by  him  to  the  defendant 
were  reasonable,  and  his  testimony  in  this  particular  is 
corroborated  by  that  of  Ross,  the  agent  through  whom  the 
hardware  was  secured,  and  also  by  that  of  Vanderhoof. 
B.  O.  Wood,  a  clerk  for  a  hardware  company,  as  defend- 
ant's witness,  testifies  that  he  has  had  thirteen  years'  ex- 
perience in  the  general  hardware  business,  and,  having 
examined  the  specifications  of  hardware  used  in  the  build- 
ing constructed  by  Vanderhoof,  he  estimated  the  reason- 
able value  thereof  to  be  $462.20,  and  on  cross-examina- 
tion gives  a  detailed  statement  of  what  he  considers  to 
be  the  value  of  the  several  items.  Walter  B.  Honey  man, 
of  the  Honeyman  Hardware  Company,  of  Portland,  who 
is  experienced  in  the  business,  having  visited  the  building 
constructed  by  Vanderhoof  and  carefully  examined  the 
hardware  used  therein,  appearing  as  defendant's  witness, 
and  his  attention  being  called  to  the  charge  of  $574.02,  was 
asked  on  direct  examination :  "Are  you  able  now  to  state 
what  in  your  opinion  is  the  reasonable  value  of  that  hard- 
ware as  a  whole  ?"  and  replied  :  "  I  think  that  is  reasonable 
enough,  considering  we  are  in  the  wholesale  business.  We 
buy  goods  a  great  deal  cheaper  than  Mr.  Cline  does,  and 
he  buys  his  goods  from  wholesalers  and  pays  a  profit  on 
them.  I  do  not  see  why  that  would  not  be  reasonable  on 
them.  The  waybills  of  hardware  have  been  sold  in  this 
town  for  the  last  three  years  ;  nobody  has  made  a  profit  on 
it,  and  there  is  not  fifteen  per  cent  made  on  them.  Nobody 
can  afford  to  sell  goods  at  the  price  Mr.  Woods  stated."  He 
also  testifies  concerning  the  value  of  many  of  the  articles 
included  in  plaintiff's  bill,  showing  that  the  prices  charged 
therefor  are  reasonable,  and,  referring  to  certain  butts  and 
screws  which  Wood  testified  he  could  sell  at  ten  cents  each, 
says :  **  Mr.  Wood  cannot  buy  those  hinges  for  less  than 
thirty-two  cents  a  pair  laid  down  here."  We  are  satisfied 
that  the  prices  for  the  hardware  are  reasonable,  but  the 
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court  having  allowed  thereforonly  $220,  instead  of  $274.02, 
the  sum  demanded,  and  the  plaintiff  not  having  insisted 
thereon  at  the  trial  herein,  the  decree  in  this  respect  will 
not  be  disturbed. 

5.  It  is  contended  by  defendant's  counsel  that  the  lien 
notice  does  not  contain  a  true  statement  of  the  account,  be- 
cause it  includes  an  item  of  **8  rolls  sheathing  paper,  $6,'* 
which  it  is  argued  the  defendant  did  not  order,  nor  author- 
ize Vanderhoof  to  purchase  for  him.  In  speaking  of  this 
matter,  Vanderhoof  testifies  that,  to  prevent  the  floors  from 
being  injured  by  the  adamant  plastering,  with  which  he 
had  nothing  to  do,  the  defendant,  referring  to  the  paper 
as  the  proper  means  for  this  purpose,  inquired  of  him, 
** You  will  put  it  on  if  I  buy  it  ?"  to  which  he  replied,  "Yes,*' 
and  the  defendant  said,  "Well,  get  it  up  here,  and  I  will 
pay  for  it,"  whereupon  he  ordered  it  by  telephone  from 
the  plaintiff.  The  defendant  corroborates  this  statement 
in  every  particular,  for  he  says :  **  During  the  time  the 
plasterers  were  up  there,  the  adamant  man  was  making  a 
terrible  muss  on  the  floors,  and  Mr.  Martin  and  Mr.  Van- 
derhoof were  there,  and  I  spoke  to  them  and  said  I  wished 
we  could  do  something  to  save  those  floors  a  little,  and  they 
all  agreed  with  me  that  they  were  making  a  terrible  muss 
on  the  floors,  and  I  said  :  'Well,  couldn't  we  do  something  ? 
Couldn't  we  put  down  some  kind  of  paper  or  something 
on  the  floor  to  protect  it?'  and  Mr.  Martin  says,  *  Yes,  you 
can  put  down  building  paper.'  *Well,'  I  said,  *It  won't  be 
very  expensive,  will  it?'  and  he  said,  *No,  it  won't  cost 
much  ;'  and  finally  Mr.  Vanderhoof  spoke  up  and  he  says, 
*If  you  will  get  the  paper  I  will  have  it  put  down  ;'  and  he 
says,  *I  don't  know  what  it  will  cost,  but  it  won't  cost  much ;' 
and  he  says,  *I  will  go  down  and  telephone  and  see  what 
it  will  cost ;'  so  he  went  away,  and  came  back,  and  he  says, 
*It  will  cost  six  bits  a  roll.'  *Well,'  I  said,  'How  many  rolls 
will  it  take  T    He  says,  'I  think  it  will  take  about  eight.' 
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*\Vell/  I  says,  *you  better  order  it,  I  think.'  He  says,  'If 
there  is,  you  can't  tell  exactly  whether  it  will  take  eight 
rolls  or  less  ;  but  if  there  is  any  left  I  will  take  it  back,  and 
if  it  requires  any  more  we  will  have  to  order  more.'  *Well,' 
I  says,  *that  is  all  right.'  He  says,  *I  think  eight  rolls  will 
do  it;'  so  I  says,  'You  better  order  it.'  That  is  about  all 
there  was  of  that,  that  I  remember  about."  No  doubt  can 
possibly  exist  that  Vanderhoof  was  thereby  created  defend- 
ant's agent  in  ordering  this  paper,  which  was  sold  and  de- 
livered to  the  latter  by  his  express  order,  and  the  conten- 
tion that  the  notice  of  lien  does  not  contain  a  true  state- 
ment of  the  account  is  without  merit. 

Having  examined  the  testimony  with  great  care,  we 
conclude  that  the  decree  should  be  affirmed,  and  it  is  so 
ordered.  Affirmed. 

Decided  20  July,  rehearing  denied  15  October,  1U08. 

RANDALL  i\  LINGWALL. 

[73  Pac.  1.] 

Vendor  and  Purchaser --Po88k.ssion  of  Tenant  as  Notice. 

1.  The  po88es8loD  of  a  tenant  of  real  property  is  of  itself  sufficient  to  put  an 
intending  purchaser  from  a  third  person  upon  inquiry  as  to  the  landlord's  title, 
and  to  charge  him  with  constructive  notice  of  such  facts  as  might  have  been  dis- 
covered by  reasonable  diligence. 

Evidence  as  to  Existence  of  Tenancy. 

2.  Decedent  deeded  land  to  his  brother,  who  later  reconveyed  to  decedent. 
The  latter  deed  was  not  recorded,  but  decedent  took  possession,  and  later  leased 
the  land  to  a  third  person.  The  tenant  paid  the  rent  to  decedent  until  thelatter's 
death,  after  which  the  brother,  having  learned  that  his  deed  to  decedent  was  not 
of  record,  notified  the  tenant  that  he  owned  the  land,  and  demanded  payment  of 
rent,  which  the  tenant  accordingly  paid  to  him  for  two  months  in  order  to  avoid 
controversy,  and  without  informing  the  decedent's  representatives.  Heldy  that 
the  tenant  still  remained  tenant  of  decedent,  so  that  his  possession  was  sufficient 
to  put  an  intending  purchaser  of  the  property  on  inquiry  as  to  decedent's  rights. 

Effect  of  Not  Inquiring  of  Stranger  in  Possession. 

3.  A  purchaser  of  property,  failing  to  make  Inquiry  of  a  stranger  in  ptjsses- 
slon,  is  in  law  chargeable  with  bad  faith,  and  cannot  claim  the  rights  of  a  bona 
Jide  purchaser:  Crossen  v.  Oliver,  37  Or.  514,  distinguished. 

Idem. 

4.  A  purchaser  from  one  apparently  holding  the  legal  tiUe,  who  has  not  made 
any  inquiry  of  the  tenant  in  possession,  is  not  in  a  position  to  urge  that  the  In- 
quiry, if  made,  would  probably  not  have  disclosed  the  rights  of  equitable  claim- 
ants. 
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Rule  Where  Grantor  Retains  Possession. 

5.  The  rule  that  the  continued  possession  of  land  by  the  i^rantor  In  a  convey- 
ance thereof  is  not  notice  to  a  bona  fide  purchaser  from  the  grantee  of  any  rights 
of  such  grantor,  is  not  applicable  where  such  grantor  has  not  personally  retained 
possession. 

From  Marion :  Reuben  P.  Boise,  Judge. 

Suit  by  Bessie  Randall  and  Bessie  O.  Randall,  a  minor, 
by  Bessie  Randall,  her  general  guardian,  against  C.  G.  Ling- 
wall.    Decree  for  plaintiffs.    Defendant  appeals. 

Affirmed. 

For  appellant  there  was  an  oral  argument  and  a  brief 
by  Mr.  John  H,  Hall  to  this  effect : 

I.  A  court  of  equity  acts  upon  the  conscience,  and  it  is 
upon  the  ground  of  mala  fides  that  a  purchaser  for  value 
is  affected  with  notice  of  a  prior  claim.  The  notice  must 
be  more  than  would  excite  the  suspicion  of  a  cautious 
and  wary  person  ;  it  must  be  so  clear  and  undoubted  with 
respect  to  the  existence  of  a  prior  right  as  to  make  it 
fraudulent  in  him  afterwards  to  take  and  hold  the  prop- 
erty: Raymond  v.  Flavel,  27  Or.  219-246  (40  Pac.  158); 
Bowman  w.Metzger,  27  Or.  23  (39  Pac.  3);  Crossen  v.  Oliver, 
37  Or.  514-521  (61  Pac.  885);  Lyons  v.  Leahy,  15  Or.  8-11 
(3  Am.  St.  Rep.  133,  note,  13  Pac.  643);  Laubridg  v.  Bow- 
land,  52  Miss.  546-553;  Vest  v.  Michie,  31  Gratt.  149  (31 
Am.  Rep.  722);  Garnier  v.  Wheeler, 40  Or.  198 (66  Pac.  812); 
Advance  Thresher  Co.  v.  Esteb,  41  Or.  469  (69  Pac.  447); 
Hall  V.  Livingston,  3  Del.  Ch.  348. 

II.  A  purchaser  from  a  vendee  whose  vendor  remains 
in  possession  is  not  bound  to  inquire  further  as  to  the 
title  when  he  finds  on  record  a  deed  from  such  vendor, 
properly  conveying  the  title  to  the  person  from  whom  he 
is  about  to  purchase:  Exon  v.  Dancke,  24  Or.  110-115  (32 
Pac.  1045),  and  cases  cited. 

III.  The  possession  of  a  tenant  is  not  notice  of  his  land- 
lord's title :  McCleerey  v.  Wakefield,  76  Iowa,  529  (2  L.  R.  A. 
529,  41  N.  W.210);  Smith  v.  Dall,lS  Gal. 510-511 ;  2  Sug- 
den,  Vendors,  558 ;  Wade,  Notice,  §  273. 
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IV.  General  rumor  of  a  fact  is  not  sufficient  to  place  a 
party  on  inquiry;  there  must  be  some  act  or  declaration 
from  an  authenticated  source :  Raymond  v.  Flavel,  27  Or. 
219-245  (40  Pac.  158);  Maul  and  Wife  v.  Rider,  59  Pa.  St. 
167;  Kerns  v.  Swope,  2  Watts  (Pa.),  75 ;  Jackson  v.  GUven,  8 
Johns.  137  (5  Am.  Dec.  328);  Church  v.  Guernsey,  39  Pa.  St. 
84-86 ;  Satterfield  v.  Malone,  35  Fed.  445  (1  L.  R.  A.  35). 

V.  The  payment  of  rent  by  the  tenant  to  one  holding  the 
record  title  constitutes  a  valid  attornment :  Leitch  v.  Boy- 
ington,  84  111.  179;  Flagg  v.  Gillmacher,  98  111.293;  Hayes 
V.  Lawver,  83  111.  182. 

For  respondents  there  was  a  brief  over  the  names  of 
Woodson  T.  Slater,  William  M.  Kaiser,  and  Tilmon  Ford, 
with  an  oral  argument  by  Mr,  Slater  and  Mr,  Ford, 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  quiet  title.  The  plaintiffs  are  the  widow 
and  daughter  of  O.  P.  Randall,  who  died  in  February,  1898. 
In  March,  1888,  O.  P.  Randall  purchased  the  property  in 
controversy,  conveying  it  soon  after  by  warranty  deed  to 
his  brother,  T.  J.  Randall,  which  deed  was  duly  recorded. 
Some  time  in  1891,  the  latter  reconveyed  the  property  to 
0.  P.  Randall.  This  deed  was  not  recorded,  but  the  grantee 
took  possession,  and,  in  1893,  leased  the  property  to  G.  G. 
Gaus,  who  continued  in  possession  until  the  commence- 
ment of  this  suit,  and  who  paid  the  rent  under  his  lease  to 
0.  P.  Randall  until  the  latter's  death.  T.  J.  Randall,  ascer- 
taining that  his  deed  to  his  brother  was  not  of  record,  then 
notified  Gans  that  he  owned  the  property,  and  demanded 
payment  of  the  rent,  which  Gans  accordingly  paid  him  for 
the  months  of  March  and  April,  1898,  in  order  to  avoid  any 
controversy  about  his  right  to  the  possession,  but  without 
informing  any  of  the  representatives  pf  O.  P.  Randall.  On 
April  12,  1898,  T.  J.  Randall  sold  and  conveyed  the  prop- 
erty to  the  defendant,  who,  before  making  the  purchase, 
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examined  it,  saw  that  Gans  was  in  possession,  but  made 
no  inquiry  of  him  or  of  any  member  of  his  family  as  to 
the  character  of  such  possession,  or  his  right  thereto,  but 
relied  entirely  upon  an  abstract  of  the  title.  In  December, 
1898,  the  deed  from  T.  J.  to  O.  P.  Randall  was  found,  and 
placed  of  record.  Thereafter  this  suit  was  brought.  Upon 
this  state  of  facts,  it  is  apparent  that  the  plaintiffs  must 
prevail  unless  the  defendant  is  entitled  to  the  rights  of  a 
bona  fide  purchaser.  This  depends  upon  whether  his  knowl- 
edge of  Gans*  possession  was,  under  the  circumstances, 
sufficient  to  put  him  upon  inquiry,  and  to  charge  him  with 
notice  of  the  rights  and  equities  of  the  plaintiffs. 

The  inquiry  thus  presented  is  twofold  :  Firstj  is  the  pos- 
session of  a  tenant  notice  of  the  title  of  his  landlord,  or 
perhaps,  more  accurately  speaking,  is  it  sufficient  to  put 
an  intending  purchaser  upon  inquiry,  and  to  charge  him 
with  notice  of  the  landlord's  title  where  he  makes  no  in- 
quiry ?  Second,  was  Gans  the  tenant  of  0.  P.  or  T.  J.  Ran- 
dall at  the  time  of  the  defendant's  purchase  ? 

1.  It  seems  to  be  well  settled  that  the  open,  exclusive, 
and  notorious  possession  of  property  by  a  stranger  to  the 
title  is  sufficient  to  put  those  who  deal  with  it  upon  in- 
quiry concerning  the  rights  and  equities  of  the  party  in 
possession,  and  to  charge  them  with  knowledge  thereof 
when  no  inquiry  is  made :  Bohlman  v.  Coffin,  4  Or.  313 ; 
Ray  burn  v.  Davisson,  22  Or.  242  (29  Pac.  738);  Petrain  v. 
Kieman,  23  Or.  455  (32  Pac.  158);  Ambrose  v.  Huntington, 
34  Or.  484  (56  Pac.  513).  But  whether  such  notice  is  con- 
fined to  the  rights  and  equities  of  the  party  in  possession, 
or  extends  to  those  under  whom  he  holds  if  he  is  a  tenant, 
is  a  disputed  question.  Mr.  Sugden,  in  his  work  on  Vend- 
ors, says :  "  Notice  of  a  tenancy  will  not,  it  seems,  affect 
a  purchaser  with  constructive  notice  of  a  lessor's  title. 
Therefore,  if  a  person  equitably  entitled  to  an  estate  let  it 
to  a  tenant  who  takes  possession,  and  then  the  person 
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having  the  legal  estate  sells  to  a  person  who  purchases 
bona  fide  and  without  notice  of  the  equitable  claim,  the 
purchaser  will  hold  against  the  equitable  owner,  although 
he  had  notice  of  the  tenant  being  in  possession":  2  Sug- 
den.  Vendors,  560.  The  doctrine  of  Mr.  Sugden  was  fol- 
lowed by  Mr.  Justice  Story,  in  Flagg  v.  ifann,  2  Sumn. 
486,  530  (Fed.  Cas.  No,  4,847),  wherein  he  held  that  con- 
structive notice  from  possession  does  not  extend  beyond 
the  title  of  the  party  in  possession,  although  the  learned 
justice  substantially  admitted  that  the  rule  is  supported 
only  by  the  ability  of  the  author.  Upon  the  dictum  of  Mr. 
Sugden,  and  the  decision  of  Flagg  v.  Mann,  the  rule  is 
taken  for  granted  in  Beatie  v.  Butler,  21  Mo.  313  (64  Am. 
Dec.  234),  and  Smith  v.  Dall,  13  Cal.  510.  The  latter  case, 
however,  was  subsequently  overruled  in  Button  v.  Warsch- 
auer,  21  Cal.  609  (82  Am.  Dec.  765),  and  the  opposite  doc- 
trine is  the  law  in  Iowa,  Illinois,  New  York,  Nebraska, 
North  Carolina,  Wisconsin,  Pennsylvania,  Minnesota,  and 
California :  Dickey  v.  Lyon,  19  Iowa,  544 ;  MdUett  v.  Kaeh- 
ler,  141  111.  70  (30  N.  E.  549);  Bank  of  Orleans  v.  Flagg,  3 
Barb.  Ch.  316 ;  Conke  v.  McDowell,  15  Neb.  184  (18  N.  W. 
60);  Edwards  v.  Thompson,  71  N.  C.  177 ;  Wickes  v.  Lake, 
25  Wis.  71;  Wright  v.  Wood,  23  Pa.  120;  Woods  v.  Far^ 
mere,  7  Watts,  382  (32  Am.  Dec.  772);  Morrison  v.  March, 
4  Minn.  422;  Thompson  v.  Pioche,  44  Cal.  508;  Fair  v. 
Stevenot,  29  Cal.  486.  The  question  was  considered  by  Mr. 
Justice  Cole  in  Dickey  v.  Lyon,  19  Iowa,  544,  and  reference 
is  made  to  the  opinion  in  that  case  for  an  able  and  ex- 
haustive discussion  of  the  subject,  in  the  light  of  both 
principle  and  authority.  The  conclusion  reached  by  him 
was  that  **a  person  who  purchases  an  estate  in  the  posses- 
sion of  another  than  his  vendor  is  in  equity,  that  is,  in 
good  faith,  bound  to  inquire  of  such  possessor  what  right 
he  has  in  the  estate.  If  he  fails  to  make  such  inquiry, 
which  ordinary  good  faith  requires  of  him,  equity  charges 
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him  with  notice  of  all  the  facts  that  such  inquiry  would 
disclose.  Suppose  the  possessor  is  a  tenant  holding  under 
a  lease;  an  inquiry  of  such  tenant  would  advise  the  pur- 
chaser, not  only  of  the  length  of  time  and  terms  of  tenancy, 
hut  also  of  the  landlord,  and  hence  that  some  other  per- 
son than  his  proposed  vendor  claimed  a  right  to  the  estate, 
and  was  holding  possession  thereof  by  his  tenant.  Being 
thus  advised,  equity,  in  vindication  of  Ordinary  good  faith, 
requires  him  to  ascertain  the  extent  of  right  of  such  land- 
lord in  the  estate."  This  doctrine  is  supported  by  the 
overwhelming  weight  of  authority,  and  it  may,  we  think, 
be  regarded  as  practically  settled,  in  this  country,  that  the 
possession  of  a  tenant  of  real  property  is  sufficient  to  put 
an  intending  purchaser  on  inquiry.  From  that  fact  alone 
he  will  be  charged  with  notice  of  the  landlord's  title,  unless 
it  be  shown  that  he  pursued  the  inquiry  with  reasonable 
diligence,  and  failed  to  acquire  knowledge  of  such  title. 
Indeed,  as  said  by  Mr.  Chief  Justice  Field,  in  Button  v. 
Warschauer,  21  Cal.  609  (92  Am.  Dec.  765):  "  It  is  not  easy 
to  give  to  the  fact  of  possession  any  influence  as  notice 
without  making  it  notice  of  all  such  matters  as  a  prudent 
man,  desirous  of  purchasing  the  property,  would  naturally 
inquire  about  respecting  the  title.  Ascertaining  that  the 
possession  of  the  occupant  is  that  of  a  tenant,  he  would, 
in  the  ordinary  course  of  things,  proceed  to  inquire  as  to 
the  title  of  the  landlord."  The  possession  of  Gans  was 
therefore  sufficient  to  put  the  defendant  upon  inquiry,  and 
to  charge  him  with  notice  of  the  title  under  which  Gans 
was  holding  at  the  time  of  his  purchase. 

2.  This  brings  us  to  an  examination  of  the  second 
branch  of  the  question.  If  the  relation  of  landlord  and 
tenant  between  O.  P.  Randall  and  Ga^s  had  ceased,  and 
such  a  relationship  had  been  established  between  T.  J. 
Randall  and  Gans  prior  to  the  time  of  defendant's  pur- 
chase, the  latter's  possession  would  have  been  notice  only 
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of  the  title  under  which  he  was  then  holding,  and  not  of 
the  rights  of  his  previous  landlord.  It  is  therefore  im- 
portant to  ascertain  whether  he  had  ceased  to  be  the  ten- 
ant of  O.  P.Randall.  From  the  facts  it  appears  that  Gans 
did  not  surrender  possession  to  T.  J.  Randall,  or  make  a 
new  lease  with  him,  nor  did  he  notify  the  successors  in 
interest  of  O.  P.  Randall  of  the  demand  made  upon  him 
for  rent,  or  of  an  intention  to  attorn  to  T.  J.  Randall.  All 
he  did  was  to  pay  the  latter  rent  for  March  and  April. 
The  mere  payment  of  rent,  however,  is  not  of  itself  suffi- 
cient to  establish  the  relation  of  landlord  and  tenant.  It  is 
but  evidence  of  such  a  relationship,  and  often  satisfactory 
as  such.  But  where  one  in  possession  of  property  under 
a  lease  from  one  person  agrees  to  and  does  pay  the  rent 
to  another,  such  payment,  if  made  under  a  misconception 
of  the  facts,  does  not  create  the  relation  of  landlord  and 
tenant  between  him  and  the  payee.  In  order  for  mere 
payment  of  rent  to  constitute  a  tenancy,  it  must  b^  paid  in 
the  capacity  of  a  tenant.  If  paid  in  any  other  capacity,  it 
does  not  have  that  effect :  Wood,  Landl.  &  Ten.  §  4 ;  1  Tay- 
lor, Landl,  &  Ten.  (8  ed.)  §  23 ;  Strahan  v.  Smithy  4  Bing.  90; 
Gregory  v.  Doidge,  3  Bing.  473 ;  Doe  d.  Higginhotham  v. 
Burten,  11  Adolph.  &  Ell.  307.  It  is  therefore  doubtful, 
under  the  facts,  whether  the  payment  of  rent  by  Gans  to 
T.  J.  Randall  operated  as  an  attornment,  or  estopped  him 
from  denying  Randall's  title.  But  if  it  be  assumed  that 
such  was  the  effect  of  the  arrangement  between  them,  it 
still  did  not  destroy  the  relation  of  landlord  and  tenant 
between  Gans  and  O.  P.  Randall.  A  tenant  must  respect 
his  landlord's  title.  He  cannot  attorn  to  a  person  who  is  not 
in  privity  with  such  title,  and  if  he  attempts  to  do  so  it  has 
no  validity  as  against  the  landlord  or  his  representative 
or  grantee :  Wood,  Landl.  &  Ten.  §  541,  p.  929 ;  1  Taylor, 
Landl.  &  Ten.  (8  ed.)  §  180.  Indeed,  Mr.  Justice  Campbell 
thinks  that  an  agreement  by  a  lessee  to  pay  rent  to  a  third 
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person  who  has  no  title  is  invalid  for  want  of  a  considera- 
tion. He  says,  in  Fuller  v.  Sweet,  30  Mich.  237  (18  Am.  Rep. 
122):  "Where  a  person  in  possession  agrees  by  parol  to 
pay  money  to  a  person  out  of  possession,  and  who  has  no 
title,  it  is  impossible  to  find  any  sensible  ground  for  sus- 
taining such  a  promise  which  would  not  sustain  any  other 
promise  made  without  consideration.  Where  there  is  an 
indenture,  there  is,  at  common  law,  a  presumed  considera- 
tion. Where  there  is  possession  given,  there  is  an  actual 
consideration,  which  may  render  it  also  reasonable  enough, 
under  ordinary  circumstances,  to  require  the  landlord  to 
be  put  back  in  statu  quo.  But  a  person  who  never  had  or 
gave  up  possession  to  the  tenant  is  left  in  statu  quo  by  the 
tenant's  remaining  in  possession,  and  in  reason  should 
have  no  further  claim.  If  he  has,  it  must  be  by  some  pe- 
culiar and  anomalous  rule,  for  which  we  have  found  no 
support.*'  If,  however,  it  be  conceded  that  one  in  posses- 
sion of  land  under  a  lease  may  attorn  to  a  third  person,  it 
would  seem  that  the  only  effect  would  be  to  estop  him  from 
denying  the  title  either  of  his  landlord  or  such  third  per- 
son :  Hamilton  v.  Pittock,  158  Pa.  457  (27  Atl.  1079);  Car- 
ter  V.  Marshall,  72  111.  009;  Lyon  v.  Washbxim,  3  Colo.  201. 
Whatever,  therefore,  the  legal  relationship  of  Gans  and 
T.J.  Randall  may  have  been  at  the  time  of  the  defendant's 
purchase,  Gans  was,  notwithstanding,  the  tenant  of  0.  P. 
Randall,  to  the  extent  that  the  defendant  was  chargeable 
by  his  possession  with  knowledge  of  the  plaintiff's  equities 
in  the  property,  as  an  inquiry  of  Gans  would  have  natu- 
rally disclosed  the  true  state  of  affairs. 

3.  It  is  argued  that  in  cases  of  this  character  the  court 
acts  upon  conscience,  and  that  it  is  only  upon  the  ground 
of  mala  fides  that  a  purchaser  for  value  is  affected  with  the 
notice  of  a  prior  claim.  Such  is  undoubtedly  the  rule  where 
it  is  sought  to  charge  him  with  notice  on  account  of  rumors 
or  reports  concerning  the  title  :  Raymond  v.  FlaveL  27  Or. 
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219(40  Pac.  158);  Bowman  v.Metzger,  27  Or.  23(39  Pac.  3, 
44  Pac.  1090);  Crossen  v.  Oliver.Sl  Or.  514  (61  Pac.  885). 
But  where  the  property  at  the  time  of  the  purchase  is  in 
possession  of  a  stranger,  the  physical  facts  are  such  as  to 
put  the  purchaser  upon  inquiry,  and,  if  he  fail  to  make 
such  inquiry,  he  is  in  law  chargeable  with  bad  faith,  and 
cannot  claim  the  rights  of  a  bona  fide  purchaser. 

4.  Again,  it  is  said  that  if  the  defendant  had  acted  upon 
the  notice  imputed  by  Gans'  possession,  and  made  inquiry 
of  him  concerning  the  title,  he  would  not  have  been  able 
to  ascertain  the  true  state  of  facts,  as  Gans  did  not  know  of 
the  unrecorded  deed.  An  inquiry,  if  made,  would  have 
disclosed  the  fact  that  Gans  was  and  had  been  for  many 
years  holding  possession  of  the  property  as  the  tenant  of 
O.  P.  Randall,  and  that  would  have  been  notice  of  some 
claim  or  right  in  his  landlord,  the  nature  and  character  of 
which  the  defendant  was  in  duty  bound  to  endeavor  to 
ascertain.  However,  he  made  no  inquiry,  and  he  is  there- 
fore chargeable  with  knowledge  of  the  actual  condition  of 
the  title.  If  he  had  exercised  due  diligence  in  attempting 
to  ascertain  the  outstanding  title,  and  had  been  unable  to 
do  so,  a  different  question  would  have  been  presented  ;  but 
as  he  made  no  attempt  of  the  kind,  he  is  not  in  a  position 
to  urge  that  such  inquiry  would  probably  have  been  un- 
availing. 

5.  And,  finally,  it  is  argued  that  the  possession  of  Gans 
was  not  notice  to  the  defendant  of  the  title  of  O.  P.  Ran- 
dall, because  of  the  rule  announced  in  Exon  v.  Dancke,  24 
Or.  110(32  Pac.  1045),  that  the  continued  possession  of  land 
by  the  grantor  is  not  notice  to  a  bona  fide  purchaser  from 
the  grantee  of  any  claim  to  the  property  by  the  grantor. 
There  is  authority  for  holding  that  this  rule  does  not  apply 
where  a  grantor  remains  in  continuous  possession  long 
after  the  recording  of  the  deed :  Bennett  v.  Robinson,  27 
Mich.  26;  Stevens  v.  IIuHn,  53  Mich.  93  (18  N.  W.  569). 
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But  whatever  the  rule  may  be  upon  that  point,  the  doc- 
trine can  have  no  application  here,  because  the  grantor 
himself  did  not  remain  in  possession  of  the  property.  Gans* 
possession  was  sufficient  to  put  the  defendant  upon  inquiry 
as  to  the  rights  under  which  he  was  holding,  and  as  such 
inquiry,  if  prosecuted,  would  presumably  have  disclosed 
his  landlord's  title,  the  defendant  is  chargeable  with  notice 
thereof. 

We  are  of  the  opinion,  therefore,  that  the  plaintiffs  are 
entitled  to  the  relief  demanded,  and  the  decree  of  the  court 
below  must  be  affirmed.  Affirmed. 


Argued  1  July,  decided  27  July,  1903. 

WAONBB  V.  DORBIS. 

[73  Pac.818.] 

Mines— Evidence  or  Location  of  Claim. 

1.  The  evidence  sustains  the  finding  of  the  trial  court  that  assessment  work 
done  by  defendants  on  a  previous  claim  embracing  the  land  contained  In  plain- 
tiff's location  was  not  within  the  limits  of  such  prior  claim,  and  that  the  same 
was  therefore  subject  to  relocation. 

Mines— Evidence  or  Value  or  Assessment  Wobk. 

2.  The  evidence  sustains  the  finding  of  the  trial  court  that  the  assessment 
work  In  dispute  was  not  of  greater  value  than  fifty  dollars. 

From  Lane:  James  W.  Hamilton,  Judge. 

This  is  a  suit  by  Charles  Wagner  against  Geo.  A.  Dorris 
and  others  to  quiet  title  to  a  mining  claim  known  as  the 
**Democrat,"  situated  in  the  Blue  River  Mining  District, 
in  Lane  County.  He  avers  that  he  located  the  claim  Jan- 
uary 1,  1901,  and  that  the  defendants  claim  some  right, 
title,  or  interest  therein  adverse  to  his,  and  prays  that  they 
be  required  to  set  up  the  nature  thereof,  that  it  may  be  ad- 
judicated. Defendants  answer  that  on  July  30, 1898,  Louis 
Wagner  located  a  claim  known  as  the  '^Wagner  Mining 
Claim,"  commencing  at  the  northwest  end  of  the  Repub- 
lican Claim,  at  Franks  Creek,  and  about  100  feet  southwest 
of  a  waterfall,  running  1,500  feet  in  a  northwesterly  direc- 
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tion  to  the  southeast  end  of  the  Uncle  Sam  Mining  Claim ; 
that  said  Wagner  claim  was  located  over  and  upon  a  part 
of  what  was  formerly  known  as  the  "Defenca  Claim,"  ex- 
cept a  strip  of  about  40  feet  in  width  off  the  south  end 
thereof ;  that  one  Frank  Mengoz  claimed  some  interest  in 
the  40  feet  not  covered  by  the  Wagner ;  that  on  March  23, 
1900,  Louis  Wagner,  Frank  Mengoz,  and  defendants  Pepiot 
and  Dorris  mutually  agreed  that  the  southern  line  of  the 
Wagner  be  moved  south  to  conform  to  the  south  end  line 
of  the  Defenca  ;  that  thereupon,  and  for  a  valuable  con- 
sideration, Wagner  deeded  to  Pepiot  and  Dorris  an  undi- 
vided one  half  interest  in  the  Wagner  claim,  and  to  the 
defendant  Fisher  an  undivided  eighth  interest  therein ; 
that  by  virtue  of  such  deeds  Louis  Wagner  and  the  de- 
fendants Fisher,  Pepiot,  and  Dorris  became  joint  owners 
thereof ;  that,  during  the  year  1900,  Fisher,  Pepiot,  and 
Dorris  performed  assessment  work  on  said  claim,  of  the 
reasonable  value  of  $100 ;  that  Wagner  failed  to  perform 
any  work  thereon ;  and  that  by  reason  thereof  defendants 
Fisher,  Pepiot,  and  Dorris  are  now  the  owners  of  said  Wag- 
ner claim,  and  were  such  owners  when  plaintiff  pretended 
to  locate  the  Democrat.  These  allegations  are  denied  by 
the  reply^  and  thus  are  presented  the  issues  for  trial. 

The  circuit  court  made  findings  of  fact  that  plaintiff  duly 
located  the  Democrat  Mining  Claim ;  that  said  claim  con- 
flicts with.and  substantially  covers  the  same  ground  as  the 
Wagner ;  that  said  defendants  did  not,  nor  did  either  of 
them,  perform  work  or  labor  on  the  Wagner  for  the  year 
1900,  or  place  improvements  thereon  during  said  year,  of 
greater  value  or  reasonable  worth  than  $50 ;  that  by  reason 
thereof  the  Wagner  claim  became  forfeited  and  subject  to 
plaintiff's  location.  A  decree  was  thereupon  rendered  in 
favor  of  plaintiff,  from  which  defendants  appeal. 

Affirmed. 
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For  appellants  there  was  a  brief  over  the  names  of  Geo. 
A.  Dorris  and  Lawrence  T.  Harrisy  with  an  oral  argument 

bv  Mr.  Harris. 

•/ 

VoT  respondent  there  was  a  brief  over  the  name  of  Pipes 
&  Tiffty  with  an  oral  argument  by  Mr.  Martin  L.  Pipes. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

The  real  question  involved  is  whether  defendants  per- 
formed the  proper  or  a  sufficient  amount  of  assessment 
work  upon  the  Wagner  Mining  Claim  for  the  year  1900  to 
prevent  a  forfeiture ;  but,  incidentally,  there  is  a  dispute 
relative  to  the  true  southeasterly  boundary  line  of  the  Wag- 
ner claim,  the  defendants  insisting  that  it  is  south  of  the 
mouth  of  a  tunnel  formerly  excavated  in  the  vicinity, 
while  the  plaintiff  asserts  that  it  lies  to  the  north  thereof. 
Whatever  assessment  work  was  done  by  defendants  was 
within  these  disputed  boundaries,  so  that,  unless  they  are 
right  in  their  contention,  the  work  done  was  not  within 
the  limits  of  the  Wagner  claim.  But,  if  within  the  limits 
thereof,  the  question  remains  whether  there  was  sufficient 
work  done  and  improvements  made  for  the  year  1900  to 
conform  to  the  requirements  of  the  law  authorizing  such 
location. 

To  be  understood,  it  should  be  premised  that  the  claim 
in  dispute  lies  at  an  angle  with  a  true  north  and  south 
line  of  from  ten  to  twenty  degrees,  and  is  described  as 
running  in  a  northwesterly  and  southeasterly  direction, 
and  the  end  lines  are  referred  to,  interchangeably,  as  the 
north  (or  northerly)  and  south  (or  southerly),  or  the 
northwesterly  and  southeasterly,  end  lines. 

Frank  Mengoz  and  R.  Pepiot  located  the  Defenca,  July 
1, 1888,  and  the  tunnel  spoken  of  was  probably  constructed 
on  this  claim.  Louis  Wagner,  a  brother  of  the  plaintiff, 
located  the  Wagner  on  July  30,  1898.    These  two  claims 
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cover  much  the  same  ground,  except  the  Wagner  does  not 
extend  so  far  north  as  the  Defenca.  In  the  month  of 
March  prior  to  the  location  of  the  Wagner,  Frank  Mengoz 
located  the  Republican  Mining  Claim,  which  conforms  in 
its  northwesterly  boundary  line  with  the  southeasterly 
boundary  line  of  the  Wagner,  the  lines  being  practically 
identical  as  separating  one  claim  from  the  other.  Some 
litigation  arose  involving  a  dispute  as  to  the  relative 
boundaries  of  the  Wagner  and  Defenca,  and  a  settlement 
was  effected  March  23,  1900,  between  the  parties  litigant, 
wherein  Louis  Wagner  deeded  to  defendants  Joe  Pepiot 
and  George  A.  Dorris  an  undivided  half  interest  in  the 
Wagner,  and  thereafter  Fisher  acquired  some  interest 
therein.  At  the  same  time,  Frank  Mengoz  quitclaimed  to 
Louis  Wagner  all  his  interest  in  the  Defenca.  Subse- 
quently, Mengoz  conveyed  an  undivided  one  half  interest 
in  the  Republican  to  Louis  Wagner.  On  the  1st  of  Jan- 
uary, 1901,  the  plaintiff,  Charles  Wagner,  located  the  Dem- 
ocrat Mining  Claim,  embracing  substantially  the  same 
ground  as  the  Wagner,  upon  the  assumption  that  it  was 
unappropriated  public  land  of  the  general  government, 
and  subject  to  location.  These  facts  are  practically  undis- 
puted. 

1.  Frank  Mengoz  testifies  that  in  locating  the  Republi- 
can he  put  the  north  center  end  stake  upon  the  hill,  60 
feet  northwest  of  the  mouth  of  the  tunnel,  and  360  feet 
from  the  discovery  point ;  that  it  consisted  of  a  piece  of 
timber  and  that  he  nailed  a  board  on  an  old  snag  there, 
and  "wrote  what  it  was'';  that  the  mouth  of  the  tunnel 
was  wholly  within  his  claim ;  that  he  knows  the  location 
of  the  southeast  center  end  stake  of  the  Wagner,  and  that 
it  is  right  at  the  northwest  center  end  stake  of  the  Repub- 
lican, his  board  on  one  side  and  the  Wagner  notice  on  the 
other;  that  he  saw  it  about  a  week  after  it  was  put  there, 
and  has  seen  it  many  times  since ;  and  that  the  work  done 
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by  Pepiot  and  Dorris  in  1900  was  on  the  Republican  claim. 
Louis  Wagner  testifies  that  he  put  a  stake  at  the  dump  near 
the  mouth  of  the  tunnel  about  two  weeks  after  he  located 
the  Wagner ;  that  he  commenced  work  in  the  tunnel,  and 
put  the  stake  there  to  divide  his  quartz  rock  from  that  of 
Mengoz  (it  should  be  understood  that  the  tunnel  is  about 
240  feet  in  length,  and  extends  in  any  event  some  distance 
into  the  Wagner  claim);  that  he  indicated,  by  writing  on 
the  stake,  that  the  southeast  end  stake  of  his  claim  (the 
Wagner)  was  about  60  feet  above ;  that  a  copy  of  the  notice 
of  location  was  contained  in  a  can  at  the  stake ;  that  he 
located  the  Wagner,  and  put  the  south  center  end  stake  by 
the  side  of  the  north  center  end  stake  of  the  Republican ; 
that  he  nailed  some  boards  on  the  opposite  side  of  the  snag 
to  the  north,  wired  a  can  to  the  stake,  and  left  the  location 
notice  in  it;  that  he  made  no  claim  to  the  mouth  of  the 
tunnel ;  and  that  he  never  afterward  changed  the  south 
center  end  stake  of  the  Wagner.  Such  is  the  positive  tes- 
timony of  the  two  men  who  located  these  adjoining  claims. 
They  are  strongly  corroborated  as  to  the  center  end  stake 
dividing  the  Wagner  from  the  Republican  by  James  Hen- 
nessy,  George  Lea,  James  Neil,  Elmer  Neil,  and  Frank 
Pepiot.  Beyond  this  is  the  testimony  of  Charles  Wagner 
that  in  locating  the  Democrat  he  placed  his  south  center 
end  stake  beside  the  end  stake  of  the  Wagner  and  Repub- 
lican, which  he  saw  and  recognized  as  such,  and  that  the 
southwest  (southeast)  end  line  of  the  Democrat  was  the 
same  as  the  northwest  end  line  of  the  Republican.  The 
defendants,  however,  insist  that  the  stake  at  the  dump, 
which  Louis  Wagner  testifies  he  put  there  to  indicate  a 
separation  of  his  quartz  rock  from  that  of  Mengoz,  is  the 
true  center  end  stake  between  the  W^agner  and  the  Repub- 
lican claims,  and  that  the  work  done  in  1900  was  to  the 
north  thereof.  Mr.  Dorris  testifies  that  he,  with  others, 
went  over  the  ground  in  February  or  March,  1900,  for  the 
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purpose  of  observing  the  conditions  relative  to  the  location 
of  the  Wagner  claim  ;  that  they  found  a  stake  at  the  dump, 
and  by  it  the  can,  containing  a  copy  of  the  location  notice 
of  the  Wagner ;  that  on  the  stake  was  printed,  whether  on 
paper  or  board  the  witness  had  forgotten,  this  language: 
"Notice.  Southwest  (southeast)  end  of  the  Wagner  Min- 
ing Claim,  running  1,500  feet  in  a  northwest  direction  to 
the  southeast  end  of  the  Uncle  Sam.  July  30,  1898.  L. 
Wagner,  locator.  Notice  in  can";  that  he  observed  noth- 
ing to  indicate  that  the  true  stake  was  situated  60  feet 
above,  as  testified  to  by  Louis  Wagner  and  Frank  Mengoz ; 
that  he  took  an  exact  copy  of  what  was  written,  and  was 
able  to  testify  positively  concerning  it.  In  this  testimony 
he  was  corroborated  in  the  main  by  some  of  the  men  who 
were  with  him.  Some  of  these  men  saw  the  stake  on  the 
hill,  but  the  consensus  of  their  evidence  is  that  it  was  there 
simply  to  mark  the  center  line  of  the  ledge  upon  which 
the  claim  was  located,  and  was  not  intended  to  indicate 
in  any  manner  the  southeasterly  boundary  of  the  claim. 
James  Kennerly,  a  witness  for  the  defendants,  testifies  that 
the  tunnel  is  all  on  the  old  Defenca  claim  ;  that  the  stake 
in  Ihe  dump  was  marked,  **but  didn't  say  the  soujbh  end 
stake;  it  was  the  center  end  stake  of  the  Wagner*';  that 
he  was  present  on  the  morning  of  the  23d,  when  the  set- 
tlement of  the  litigation  was  effected ;  that  it  was  under- 
stood that  the  line  of  the  Wagner  should  be  set  back  to  the 
old  Defenca  line,  which  was  then  considered  to  be  some 
80  or  90  feet  from  the  mouth  of  the  tunnel ;  that  the  Wag- 
ner south  center  end  stake  was  still  farther  down  the  hill, 
below  the  dump,  but  it  lacked  a  few  feet  of  going  down  to 
the  old  Defenca  line;  that  there  were  only  five  or  six  feet 
between  the  lines  of  the  Defenca  and  the  Wagner;  that 
Mengoz  did  not  want  to  give  up  the  cabin,  but  that  it  was 
agreed  that  he  should  have  the  use  of  it  the  same  as  if  he 
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owned  it,  and  that  Pepiot  and  Dorris  were  the  owners  of 
the  land. 

This  cursory  allusion  to  the  testimony  shows  some  of 
its  more  marked  features^and  indicates  wherein  the  diver- 
gency lies  as  between  the  parties.  The  details  bear  refer- 
ence to  the  location  of  Franks  Creek  and  one  or  more 
waterfalls  therein,  the  direction  of  the  disputed  center  end 
post  therefrom,  the  same  being  situated,  as  described  in 
the  notice  of  location,  about  100  feet  southwest  of  the  first 
waterfall  in  said  creek,  and  to  the  location  of  cabins  and 
other  improvements  in  the  vicinity.  The  stake  in  the 
dump  appears  to  be  in  a  southwesterly  direction  from  a 
waterfall,  and  the  witnesses  estimate  it  as  from  40  to  100 
feet  therefrom,  but  it  is  concededly  not  upon  any  ledge. 
The  stake  on  the  hill  is  in  a  northeasterly  direction  from 
this  particular  fall,  and  leads  to  some  confusion ;  but  the 
situation  of  the  dump  stake  with  reference  to  the  particu- 
lar fall  described  by  the  witnesses  is  not  a  circumstance 
of  conclusive  effect.  The  stream  has  been  changing  its 
course  somewhat,  and  there  is  more  than  one  waterfall 
in  proximity  to  the  locus  in  quo;  nor  is  the  testimony  as 
to  the.  cabins  and  other  improvements  of  much  avail 
in  determining  the  true  line.  The  features  in  the  testi- 
mony of  controlling  importance,  to  our  minds,  are  the 
location  of  the  Republican  by  Mengoz,  the  location  of 
the  Wagner  by  Louis  Wagner,  and  the  identification  by 
them,  and  other  witnesses  of  repute,  of  the  stake  on  the 
hill  above  the  tunnel  as  being  the  northwest  center  end 
stake  of  the  Republican  and  the  southeast  center  end  stake 
of  the  Wagner.  The  testimony  of  defendants,  it  must  be 
conceded,  tends  strongly  to  the  disparagement  of  this  view, 
but  its  effect  is  not  sufficient  to  overcome  it.  Mengoz  was 
instrumental  in  the  location  of  the  old  Defenca,and  knew 
that  the  mouth  of  the  tunnel  was  located  thereon,  and,  in 
making  a  relocation,  the  Defenca  in  all  probability  being 


Jul}',  1903.]  Wagner  v,  Dorris.  399 

at  the  time  subject  to  such  action,  it  was  very  natural  that 
he  should  extend  the  lines  of  the  Republican  farther  to  the 
north,  so  as  to  include  a  portion  of  the  tunnel;  and  then 
Louis  Wagner,  with  whom  Mengoz  had  assuredly  conferred 
in  reference  to  the  claim,  shortly  afterward  located  the 
Wagner,  and,  corroborated  as  they  are  by  the  testimony 
of  Charles  Wagner  as  to  the  identity  of  the  true  end  stake 
dividing  the  Wagner  from  the  Republican,  and  by  the 
other  witnesses  named  above,  we  are  induced  to  believe 
that  the  stake  on  the  hill,  and  not  the  one  in  the  dump  at 
the  mouth  of  the  tunnel,  designates  the  true  southeasterly 
boundary  of  the  Wagner.  The  settlement  alluded  to  as  hav- 
ing been  entered  into  between  the  parties  litigant  March 
23,  1900,  relative  to  setting  the  southeasterly  line  of  the 
Wagner  back  to  conform  to  the  corresponding  end  line  of 
the  Defenca,  could  not  affect  the  plaintiff  herein,  as  he 
was  not  a  party  thereto.  It  is  apparent,  therefore,  that 
the  work  done  by  Fisher,  Pepoit,  and  Dorris  was  not  on 
the  Wagner  claim,  and  such  claim  was  therefore  subject 
to  relocation. 

2.  But  if  there  be  any  doubt  about  the  correctness  of  this 
conclusion,  the  case  is  disposed  of  by  the  fact  that  the  as- 
sessment work  which  the  defendants  performed  was  not  of 
the  reasonable  value  of  $100.  The  trial  court  found  it  to 
be  of  no  greater  worth  than  $50,  and  we  think  the  deduc- 
tion is  a  fair  one  from  the  testimony.  Rucker  and  Mitchell 
did  the  work,  and  one  of  them  makes  an  affidavit  that  it 
was  worth  at  least  $100.  Both  were  placed  on  the  witness 
stand,  and  testified  that  they  believed,  or  were  of  the  im- 
pression, that  they  worked  fifteen  or  sixteen  days  each,  but 
kept  no  memorandum  of  the  time.  On  cross-examination, 
they  could  not  give  the  day  when  they  commenced  or  when 
they  quit  work,  and  were  vacillating,  indefinite,  and  un- 
certain as  to  the  number  of  days  engaged  in  the  service, 
and  would  not  say  that  they  had  even  worked  fifteen  days 
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each.  The  testimony  of  Louis  Wagner  is  positive  on  the 
subject  that  they  worked  but  nine  days  each,  and  this  had 
partial  corroboration  by  Mengoz  and  other  witnesses,  which 
could  not  by  any  reasonable  wage  scale  bring  the  value  of 
the  work  up  to  $100.  Fisher  testifies  that  he  paid  these 
men  $108.50,  and  we  have  no  reason  to  doubt  what  he  says ; 
but  he  could  not  say  what  amount  of  work  they  did,  and 
he  was  assuredly  imposed  upon  by  them.  The  requisite 
amount  of  work  was  evidently  not  performed. 

In  any  view^  of  the  case,  therefore,  the  Wagner  was  sub- 
ject to  relocation  on  January  1, 1901,  and,  there  being  no 
dispute  but  that  the  plaintiff's  location  of  the  Democrat 
was  otherwise  regular,  the  decree  of  the  trial  court  should 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Decided  27  July,  rehearing  denied  5  October,  1908. 

BEAVEB  LUMBER  00.  v.  EOOLES. 

[78  Pac.201.] 

Injunction  Against  Waste  by  Mortgagor  in  Posskssion. 

1.  A  mort^a^^  of  land  may  maintain  a  salt  to  restrain  waste  by  the  mort- 
gagor that  will  impair  the  value  of  the  property  as  security  for  the  debt.  For  ex- 
ample, in  this  instance  defendant  mortgaged  1,800  acres  of  timber  land,  and  the 
timber  on  400  acres  more,  the  principal  value  of  the  security  being  the  growing 
trees.  The  defendant  installed  a  valuable  logging  and  sawing  plant  to  manu- 
facture the  standing  timber  into  lumber,  and  was  operating  it  when  this  suit  for 
an  Injunction  was  filed.  Held,  that  the  trial  court  properly  restrained  further 
operations  by  defendant,  though  it  would  take  ten  years  to  remove  all  the  timber, 
and  the  mortgage  was  entirely  due  in  two  years,  for  the  removal  of  a  fifth  of  the 
property  pledged  would  be  a  material  reduction  of  the  security  not  contemplated 
by  the  contract. 

Impairment  of  Mortgage  Security  —  Facts  in  Evidence. 

2.  Timber  land  valued  at  $47,500  is  not  disproportionate  security  for  a  mort- 
gage of  990,000  subordinate  to  a  previous  lien  of  95,000,  in  view  of  the  known  fluc- 
tuations in  timber  and  lumber. 

Waste  by  Mortgagor  — Bond  of  Indemnity. 

8.  In  a  case  where  a  mortgagor  should  be  enjoined  from  continuing  wa8te  on 
the  mortgaged  property,  defendant  ought  not  to  be  permitted  to  continue  his 
destruction  upon  filing  a  satisfactory  bond,  either  for  the  payment  of  the  debt 
when  due,  or  to  indemnify  plaintifiTfor  such  damages  as  he  may  suflfter  by  the 
diminution  of  the  security. 

From  Columbia:  Thos.  A.  McBride,  Judge. 
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This  is  an  appeal  by  William  Eccles  and  others  from  a 
decree  of  the  circuit  court  enjoining  them,  at  the  instance 
of  the  Beaver  Flume  &  Lumber  Co.,  from  cutting  and  re- 
moving certain  timber,  until  a  mortgage  to  secure  the  pay- 
ment of  $30,000,  one  half  payable  in  one  year  and  the 
remainder  in  two  years  from  the  date  thereof,  given  by 
defendant  Eccles  to  plaintiff  April  8,  1902,  is  fully  paid. 
The  mortgage  covers  1,800  acres  of  timbered  land,  and 
also  the  timber  upon  about  400  acres  additional,  together 
with  certain  fluming  privileges  and  rights  of  way,  and  is 
subject  to  a  mortgage  to  the  board  of  school  land  commis- 
sioners to  secure  a  loan  of  $5,000.  The  chief  or  principal 
value  of  the  land  thus  incumbered  consists  in  the  stand- 
ing timber  thereon,  denuded  of  which  the  land  itself  would 
be  practically  worthless.  Subsequent  to  the  execution  of 
the  mortgage,  the  defendant  Eccles  placed  valuable  im- 
provements upon  the  land,  at  a  large  expense  to  himself, 
for  the  purpose  of  cutting  and  manufacturing  the  timber 
into  lumber,  shingles,  and  piling,  and  was  actively  engaged 
in  the  business  when  this  suit  was  begun  and  a  temporary 
injunction  granted.  The  value  of  the  timber  is  variously 
estimated,  ranging  from  $25,000  to  $100,000.  The  defend- 
ants make  no  denial  of  their  purpose  to  continue  cutting 
and  removing  the  timber,  but  say  that  it  would  take  ten 
years  to  remove  the  whole  thereof,  and  that  not  more  than 
one  tenth  of  it  will  be  taken  by  them  prior  to  the  maturity 
of  the  debt,  and  that  plaintiff's  security  will  not  be  mate- 
rially impaired  thereby ;  and,  further,  the  defendant  Ec- 
cles proffers  to  give  to  the  plaintiff  such  a  bond  as  the  court 
may  require  and  approve,  conditioned  that  he  will  pay  all 
such  indebtedness  at  maturity,  or  that  he  will  pay  to  plain- 
tiff any  damages  that  it  may  suffer  by  reason  of  removing 
any  such  timber,  and  thereby  reducing  the  value  of  its 
security.  Affirmed. 

iS  Or.-S6. 
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For  appellants  there  was  a  brief  over  the  name  of  Coo- 
vert  &  StapletoUy  with  an  oral  argument  by  Mr.  Geo,  W. 
Stapleton. 

For  respondent  there  was  a  brief  over  the  name  of  Ful- 
ton Broa.y  with  an  oral  argument  by  Mr.  G.  C.  Fulton, 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

The  questions  involved  are  (1)  whether  plaintiff  has 
shown  a  right  to  the  relief  sought,  and,  if  so,  (2)  whether 
the  defendants  are  entitled  to  stay  the  injunction  by  exe- 
cuting the  proffered  bond. 

1.  Ordinarily,  a  mortgagee  has  the  right  to  restrain  the 
commission  of  waste,  where  it  tends  to  the  impairment  of 
his  security.  An  action  at  law  for  trespass,  if  one  lies,  is 
not  a  certain  nor  always  an  adequate  remedy  in  such  cases, 
and  it  is  therefore,  as  a  general  rule,  unnecessary  to  allege 
insolvency  of  the  mortgagor,  or  that  the  injury  threatened 
is  literally  irreparable:  1  Jones,  Mort.  (2  ed.)  §  684;  1 
High,  Injunc.  (2  ed.)  §  693 ;  Vanderslice  v.  Knapp,  20  Kan. 
647.  Such  acts  as  will  render  the  security  insufficient  for 
the  satisfaction  of  the  debt,  or  of  doubtful  sufficiency,  con- 
stitute, according  to  the  consensus  of  authority,  an  impair- 
ment of  the  security,  through  the  commission  of  waste. 
Such  is  the  conclusion  reached  by  Mr.  Justice  Dickinson 
in  Moriarty  v.  Aahworth,  43  Minn.  1  (44  N.  W.  531,  19  Am. 
St.  Rep.  203),  citing  many  text-writers  and  adjudicated 
cases.  Among  them,  see  references  above,  and  King  v. 
Smith,  2  Hare,  239,  244 ;  Coker  v.  Whitlock,  54  Ala.  180; 
Buckout  v.  Swift,  27  Cal.  433  (87  Am.  Dec.  90);  HarHa  v. 
Bannon,  78  Ky.  568.  See,  also,  State  v.  Northern  Cent,  Ry. 
Co.  18  Md.  193.  But,  in  the  application  of  the  rule,  he 
says :  "We  think  that  the  mortgagee  is  entitled  to  be  pro- 
tected from  acts  of  waste  w^hich  would  so  far  impair  the 
value  of  the  property  as  to  render  the  security  of  doubtful 
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sufficiency.  He  is  entitled  to  have  the  mortgaged  property 
preserved  as  sufficient  security  for  the  payment  of  his  debt, 
and  it  is  not  enough  that  its  value  may  be  barely  equal  to 
the  debt.  That  would  not  ordinarily  be  deemed  sufficient 
as  security  to  one  whose  purpose  is  to  secure  payment,  and 
not  to  become  a  purchaser  of  the  property  at  its  market 
value.  And  not  only  must  it  be  considered  that  the  mort- 
gage is  held  to  secure  payment  of  the  debt,  and  not  for  the 
purpose  of  converting  the  mortgagee  into  a  purchaser,  but 
that,  if  the  debt  is  not  yet  mature,  it  is  to  be  considered 
whether,  during  the  time  which  may  elapse  before  ma- 
turity, the  present  value  of  the  property  may  not  become 
depreciated  from  causes  not  now  known.-''  The  rule  is  ap- 
plicable where  realty  is  mortgaged  in  the  usual  way,  and 
constitutes  the  embodiment  of  the  security.  The  mort- 
gagor may  do  many  things  as  the  owner  of  such  an  estate, 
and  use  it  in  the  ordinary  way,  without  in  anywise  affect- 
ing the  mortgage  contract,  and,  unless  the  waste  goes  to 
the  impairment  of  the  estate  itself  to  such  an  extent  as  to 
render  the  security  of  doubtful  sufficiency,  regarded  in 
the  light  of  business  principles,  there  can  be  no  restraint. 
The  present,  however,  is  not  the  usual  case.  The  growing 
timber,  and  not  the  realty  as  such,  except  as  the  timber 
may  be  regarded  as  realty,  is  the  very  substance  of  the 
security,  and  was  so  considered  from  the  inception  of  the 
contractual  relations.  Its  severance  and  removal,  there- 
fore, is  as  much  a  taking  of  the  substance  as  if  lumber  had 
been  mortgaged  and  it  was  sought  to  dispose  of  a  portion  of 
it  contrary  to  the  conditions  of  the  hypothecation.  While 
the  cutting  of  firewood  and  the  severance  of  other  parts 
of  realty,  in  its  usual  acceptation,  as  are  incident  to  the 
use,  occupation,  and  improvement  of  land,  in  the  ordinary 
manner  and  for  the  purposes  for  which  it  is  ordinarily 
used,  are  not  accounted  an  invasion  of  the  mortgagee's 
right  or  estate  (2  Tiffany,  Mod.  Law  Real  Prop.  §  524), 
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yet  it  seems  almost  self-evident  that  a  direct  withdrawal 
or  dislodgment  of  one  tenth  of  the  very  property  hypothe- 
cated would  amount  to  a  material  and  vital  deterioration 
of  the  security  contracted  for,  and,  not  only  this,  but  would 
be  a  direct  impairment  of  the  contract  itself,  and  it  would 
be  inequitable  and  unjust  to  permit  it. 

2.  The  question  as  to  whether  it  would  render  the  se- 
curity of  doubtful  sufficiency  is  hardly  in  the  case.  But, 
if  it  were,  the  facts  are  such  as  would  warrant  the  injunc- 
tion at  any  rate.  Eccles  bought  the  property  for  $47,500, 
paid  $12,500  down,  and  it  is  incumbered  for  the  balance, 
the  plaintiff's  mortgage  being  subordinate  to  one  to  the 
board  of  school  land  commissioners  for  $5,000;  so  that, 
in  business  estimation,  the  value  of  the  security  may  not 
be  considered  disproportionate  to  the  amount  of  the  mort- 
gage. True,  the  mortgagor  has  placed  large  improvements 
thereon,  and  it  is  probable  that  timber  has  advanced  in 
value.  But  without  the  timber  the  improvements  would 
be  of  little  value ;  besides,  the  price  of  timber  is  fluctuating 
in  the  market,  and  it  cannot  be  said  with  certaintv  that  its 
value  will  even  be  as  great  when  the  debt  becomes  due  as 
it  was  when  the  mortgage  was  executed ;  hence  the  con- 
tention of  appellants  is  without  merit,  and  the  injunction 
was  therefore,  in  our  opinion,  properly  granted. 

3.  Should  the  defendant  Eccles  be  allowed  to  execute  a 
bond  for  the  payment  of  the  debt,  or  for  such  damages  as 
the  plaintiff  may  suffer  by  reason  of  the  removal  of  the 
timber,  and  thereby  avoid  the  injunction  process?  If  per- 
mitted to  do  so,  it  would,  it  must  be  conceded,  amount  to 
the  virtual  substitution  of  one  security  for  another,  and 
that,  not  only  without  the  consent,  but  against  the  protest, 
of  the  mortgagee.  The  conditions  must  certainly  be  un- 
usual that  would  warrant  a  court  of  equity  in  adopting 
such  a  procedure.  A  case  is  cited  where  the  security 
consisted  of  pine  woodland  which  had  been  burned  over, 
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and  it  became  necessary  to  cut  the  wood  off  in  order  to 
preserve  it  and  to  permit  a  new  growth  to  take  its  place, 
and  the  court  allowed  the  cutting  to  proceed  upon  the  de- 
fendant's furnishing  security  equal  to  the  value  of  the 
wood,  to  be  fixed  by  a  referee:  Brick  v.  Oetainger^  5  N.  J. 
Eq.  391.  Other  cases  are  cited  where,  pending  a  dispute 
as  to  the  title  or  right  to  the  possession  of  realty,  courts 
have  permitted  security  to  be  given  to  cover  any  damages 
sustained  by  the  removal  of  the  timber  in  the  meanwhile, 
where  extensive  preparations  had  been  made  for  the  pur- 
pose, and  a  present  delay  would  result  in  great  loss  to  the 
investors:  Wood  v.  Braxton  (C.  C.)  54  Fed.  1005;  Roper 
Lum,  Co.  V.  Wallace^  93  N.  C.  22 ;  Commissioners  of  Burke 
County  V.  Catawba  hum,  Co.  114  N.  C.  505  (19  S.  E.  630). 
The  applicability  of  these  cases  is  not  apparent  here. 
Whatever  outlav  the  defendant  Eccles  made  was  for  the 
purpose  of  invading  the  very  substance  of  the  estate  or 
property  which  he  expressly  pledged  as  security  for  the 
payment  of  his  debt.  Now,  the  mere  fact  that  the  expendi- 
ture was  incurred,  and  men  employed  to  remove  the  tim- 
ber and  manufacture  it  into  lumber  and  other  commod- 
ities to  be  disposed  of  in  the  market,  can  afford  no  sufficient 
reason  why  a  court  of  equity  should  interpose  to  change 
the  basis  of  the  security  in  order  to  permit  the  further 
prosecution  of  the  enterprise.  The  enterprise  was  inaug- 
urated in  subordination  to  the  contractual  rights  of  the 
plaintiff,  and,  unless  some  peculiar  change  in  the  condi- 
tions over  which  the  parties  had  no  control  should  require 
special  interference  to  protect  them,  or  either  of  them,  from 
loss  or  damage,  there  can  be  no  interposition  to  relieve 
against  a  contract  legally  made  and  fairly  entered  into. 
The  decree  of  the  circuit  court  should  be  affirmed,  and 
such  will  be  the  order  of  this  court.  Affirmed. 
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Decided  27  July,  reheartng  denied  5  October,  1008. 

WAITE   V,  aBUBBE. 

[63  Pac.  206.] 

Gift— Evidence  of  Intention  of  Donor. 

1.  Declarations  by  a  father  to  his  daughter,  "I  give  this  money  to  you.  It  is 
yours,"  etc.,  show  unmistakably  a  present  intent  to  give  the  money  to  the  daugh- 
ter; and  the  fact  that  in  the  same  connection  he  also  said,  "If  I  should  get  well, 
and  want  some  of  it,  would  you  let  me  have  it?"  and  she  replied,  "Yes,  papa,  if  you 
get  well,  you  can  have  all  of  it,"  only  emphasizes  the  purpose  to  give  presently. 

Gift  — Evidence  of  Delivery  by  Father  to  Child. 

2.  Decedent  having  buried  sums  of  money  in  various  places  about  bis  estate, 
took  his  daughter  to  the  whereabouts  of  the  money  during  his  last  illness,  and 
while  quite  feeble,  and  told  her  definitely  the  several  places  where  it  was  con- 
cealed, with  a  positive  declaration  that  he  gave  it  to  her,  cautioning  her  not  to 
let  any  one  else  know  where  it  was,  and  advising  her  to  leave  it  there  until  the 
place  was  rented  or  she  needed  it.   Held^  a  sufficient  delivery. 

Gift— Claim  Aqainst  Decedent's  Instate. 

8.  A  claim  to  certain  property  as  a  gift  cannot  be  regarded  as  a  claim  against 
the  estate  of  the  donor,  within  the  meaning  of  Section  1161,  B.  A  C.  Comp.,  requir- 
ing other  evidence  than  that  of  the  claimant  to  establish  it. 

From  Douglas:    James  W.  Hamilton.  Judge. 

This  is  an  action  by  F.  B.  Waite,  as  executor  of  the 
estate  of  Fendal  Sutherlin,  deceased, against  Kate  Grubbe 
and  her  husband  to  recover  possession  of  $7,885  in  gold 
coin,  alleged  to  be  the  property  of  the  estate  of  Fendal 
Sutherlin,  deceased.  The  defendant  Kate  Grubbe  claims 
to  be  the  owner  of  the  money,  and  to  have  acquired  it  by 
gift  from  the  deceased.  At  the  trial,  all  the  evidence  hav- 
ing been  submitted,  the  circuit  court,  upon  motion  of  the 
plaintiff,  directed  the  jury  to  return  a  verdict  in  his  behalf 
for  the  entire  sum,  and,  judgment  having  been  rendered 
accordingly,  the  defendants  appeal.  Rkversed. 

For  appellant  there  was  a  brief  over  the  names  of  Geo. 
M,  Brown,  J.  C.  Fullerton,  and  Dolph,  Mallory,  Simon  & 
Oearin,  with  an  oral  argument  by  Mr.  Fullerton  and  Mr. 
Rufua  Mallory. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  F.  W.  Benson  and  Mr.  Oliver  P.  Coshow. 
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Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

Feudal  Sutherlin  died  testate  August  29,  1901,  leaving 
an  estate  of  the  probable  value  of  $200,000.  The  defend- 
ants are  his  daughter  and  her  husband.  Mrs.  Grubbe  tes- 
tified, in  substance,  that  she  was  with  her  father  one  week 
in  May,  during  his  last  illness,  and  from  the  last  of  June 
or  first  of  July  to  the  day  of  his  death,  and  attended  upon 
him  constantly  ;  that  he  told  her  several  times  he  intended 
to  give  her  some  money,  as  he  had  not  done  as  much  for 
her  as  for  the  other  girls  —  had  never  sent  her  to  school, 
or  educated  her,  or  given  her  any  money ;  that  late  one 
night  he  observed  that  there  was  a  swelling  in  his  legs,  and 
became  apprehensive  that  it  was  going  to  his  heart,  and 
said  to  her:  '*I  have  $10,000  buried  on  this  place,  and  I 
want  to  give  it  to  you.  I  am  going  to  give  it  to  you,  and 
in  the  morning  I  will  show  you  where  it  is  buried ;"  and 
she  continued  in  language  following :  **So  in  the  morning 
he  said  for  me  to  get  a  little  bucket,  and  go  to  the  garden, 
*and  I  will  come  to  the  garden.  1  can  take  a  little  bucket 
along,  and  get  some  beans,  and  the  rest  will  not  suspicion 
what  we  are  going  for.*  So  I  got  a  bucket  and  we  went  to 
the  garden,  and  I  saw  that  he  could  not  walk  very  far,  so  as 
we  passed  the  smokehouse  there  was  a  box  there,  so  I 
picked  up  the  box  and  carried  it  along  for  him  to  sit  on, 
and  when  we  got  a  little  ways  he  began  to  fall.  So  1  got 
hold  of  him,  and  placed  him  on  the  box,  and  he  sat  there, 
and  he  pointed  the  place  out  to  me,  and  he  said:  *I  give 
this  money  to  you.  It  is  yours.  But  if  I  should  get  well, 
and  want  some  of  it,  would  vou  let  me  have  it?'  And  I 
said  :  *Yes,  papa;  if  you  get  well  you  can  have  all  of  it.  I 
will  give  it  back  to  you  if  you  get  well.'  He  went  then  and 
pointed  out  the  places  there.  lie  said,  *You  know  that  old 
chicken  house  down  there  in  the  hog  lot,'  and  I  said  'Yes,' 
and  he  said,  *I  buried  about  $2,000  there.'    He  said  :  '1  dug 
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up  11,000.    I  had  the  boys  scrape  the  dirt  away  from  the 
top  of  it,  and  haul  it  on  the  garden.    They  thought  I  was 
putting  it  on  the  garden,  but  I  was  having  them  take  it 
away  so  I  could  get  the  money.    Now,'  he  said,  4n  the  old 
chicken  house  across  the  creek,!  buried  $2,000  there.    In 
some  places  there  may  be  more,  and  in  some  places  there 
maybe  less  ;  but  the  next  place,  now,*  he  said,  *is  the  smoke- 
house.   I  buried  $2,000  there,  but  I  have  strong  suspicions 
some  one  found  part  of  it'    Then  he  said  :  *The  next  place 
is  the  water-closet.    I  buried  $2,000  in  there.'    And  he 
said :  *You  know  the  garden,  there.  You  see  that  Red  June 
tree  in  the  corner  of  the  garden  ?'    And  I  said  *Yes.'    And 
he  said :  'The  second  post  this  side  of  that  tree  is  a  tile 
ditch  goes  through  there,  and  out  this  way  there  is  a  tile 
ditch  goes  through  there;'  and  he  says,  'I  buried  $2,000 
there ;  $1,000  on  each  side  of  the  ditch.'  ♦  ♦  He  said  it 
was  mine ;  he  gave  it  to  me  ;  he  wanted  me  to  have  it.  ♦  * 
He  talked  with  me  about  it  several  times  during  his  sick- 
ness.   The  next  time,  I  think,  that  he  mentioned  it,  was 
when  Mr.  Waite  and  his  wife  came  back  over  there,  and 
he  said  not  to  tell  any  one  about  this  money."    The  wit- 
ness further  testified  that  her  father  told  her  to  leave  the 
money  where  it  was  unless  he  should  rent  the  place,  in 
which  event  she  should  get  what  was  in  immediate  danger 
of  being  found,  but  he  said  to  leave  the  other  where  it  was 
for  safe  keeping  and  get  it  as  she  needed  it;  and  that  she 
left  the  money  there  on  the  premises  on  the  advice  of  her 
father.    Benton  Myers  testified  that  Sutherlin  some  time 
in  July,  about  six  weeks  prior  to  his  death,  told  him  that 
Kate,  who  was  present  at  the  time,  was  a  noble  woman ; 
that  he  had  not  provided  for  her  as  well  as  he  had  for  the 
other  girls,  and  that  he  intended  to  pay  her  for  staying  with 
him  —  to  give  her  something  before  he  died  ;  that  he  was 
so  bad  off  after  that  he  did  not  talk  about  the  matter,  but 
that  at  one  time  prior  he  said  he  expected  to  make  Kate  a 
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present  of  enough  money  before  he  died  to  make  her  even 
with  the  other  girls.  It  was  further  shown  that  about  the 
time  of  the  transaction  Sutherlin  was  very  feeble,  and  was 
soon  confined  to  his  bed,  from  which  he  was  never  able  to 
arise.  Mrs.  Grubbe  did  not  possess  herself  of  the  money, 
or  any  part  of  it  until  some  nine  or  ten  months  after  the 
death  of  her  father,  when  she  and  her  husband  and  son 
found  money  at  every  locality  pointed  out  to  her  as  a  place 
of  concealment.  This  evidence  was  practically  undisputed, 
and  the  question  arises,  was  it  sufficient  to  carry  the  case 
to  the  jury  ?  And  that  depends  upon  its  sufficiency  to  sup- 
port a  gift. 

1.  The  gift,  if  consummated,  was  manifestly  made  in  the 
apprehension  of  death  from  an  impending  mortal  afflic- 
tion. Two  things  are  essential  to  a  valid  gift — the  intent 
on  the  part  of  the  donor  to  bestow  the  thing  to  be  given 
upon  the  donee  or  object  of  his  bounty,  and  a  delivery, 
coupled  with  an  acceptance  on  the  part  of  the  donee,  ex- 
press or  implied.  From  the  testimony  of  Mrs.  Grubbe 
there  can  be  no  cavil  touching  the  intent  of  her  father  to 
give  her  the  money  secreted  at  the  different  places  dis- 
closed and  pointed  out  to  her.  His  declarations  were  pos- 
itive, signifying  unmistakably  a  present  gift  or  bestowal 
of  the  money  upon  her.  His  words  were,  "I  give  this 
money  to  you ;  it  is  yours,"  and  other  expressions  of  like 
import,  indicating  a  purpose  to  bestow  the  money  pres- 
ently and  unconditionally.  True,  he  said  to  her  in  the 
same  connection,  while  pointing  out  the  places  of  deposit, 
"  If  I  should  get  well,  and  want  some  of  it,  would  you  let 
me  have  it?"  and  she  replied,  **Yes,  papa;  if  you  get  well 
you  can  have  all  of  it.  I  will  give  it  back  to  you  if  you 
get  well."  But  this  only  emphasizes  the  purpose  to  give 
presently  and  effectually,  as  he  made  himself  dependant 
upon  her  favor  to  let  him  have  some  money  if  he  should 
get  well,  and  be  in  need  of  it.    He  was  manifestly  labor- 
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ing  under  the  solemn  conviction  tbat  he  would  never  re- 
cover from  his  impending  malady,  and  that  he  was  mak- 
ing an  absolute  and  final  disposition  of  the  money,  and 
that  in  all  human  probability  he  would  never  be  in  want 
of  any  of  it. 

2.  The  intention  to  give  being  manifest  (and  this  is 
tacitly  conceded),  the  real  controversy  is  whether  there 
was  a  delivery  of  the  mone}'^  by  the  father  to  the  daughter 
sufficient  to  meet  the  requirements  of  the  law,  and  thereby 
to  make  the  gift  effectual.  We  held  in  Liebe  v.  Battmann, 
33  Or.  241  (54  Pac.  179,  72  Am.  St.  Rep.  705),  that,  to  con- 
stitute a  delivery,  "there  must  be  a  parting  with  the  do- 
minion over  the  subject-matter  of  the  pretended  gift,  with 
a  present  design  that  the  title  shall  pass  out  of  the  donor 
and  to  the  donee,  and  this  so  fully  and  completely,  to  all 
intents  and  purposes,  that,  if  the  donor  again  resumes 
control  over  it  without  the  consent  of  the  donee,  he  be- 
comes a  trespasser,  for  which  he  incurs  a  liability  over  to 
the  donee,  except  after  revocation  of  a  gift  causa  mortis^ 
From  the  viewpoint  of  the  donee,  the  principle  is  stated 
by  Harper,  Ch.,  in  Blake  v.  Jones,  Bailey,  Eq.  141  (21  Am. 
Dec.  530,  534),  as  follows:  ** That  seems  to  be  regarded  as 
a  sufficient  delivery  which  would  authorize  the  donee  to 
take  possession  without  committing  a  trespass." 

It  is  not  necessary  that  there  be  a  manual  delivery,  or 
an  actual  tradition  from  hand  to  hand.  The  delivery  may 
be  constructive  or  symbolical,  but  the  general  rule  is  that 
it  must  be  as  perfect  and  complete  as  the  nature  of  the 
property  and  the  attendant  circumstances  and  conditions 
will  permit:  14  Am.  &  Eng.  Ency.  Law  (2  ed.),  1058 ;  HiU 
lebrant  v.  Brewer  an^d  Wife,  6  Tex.  45  (55  Am.  Dec.  757). 
Says  IIarker,  P.  J.,  in  People  v.  Benson,  99  111.  App.  325, 
327 :  **An  unequivocal  declaration  of  gift,  accompanied  by 
a  delivery  of  the  only  means  by  which  possession  of  the 
article  given  can  be  obtained,  is  sufficient."    The  subject 
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of  the  gift  in  that  case  consisted  of  some  notes  that  at  the 
time  were  locked  up  in  a  safe  in  a  shop  where  the  donor 
had  transacted  business  before  being  stricken  with  his  last 
illness.  Coupled  with  the  situation  of  the  notes  was  the 
declaration  that  he  had  given  them  to  his  wife  in  lieu  of 
a  certain  policy  of  life  insurance,  and  it  was  held  sufficient 
to  support  the  gift.  In  the  language  of  Mr.  Justice  Ruq- 
GLES :  **  The  thing  given  must  be  put  into  the  hands  of  the 
donee,  or  placed  within  his  power  by  delivery  of  the  means 
of  obtaining  it":  Harris  v.  Clark,  3  N.  Y.  93,  113  (51  Am. 
Dec.  352).  Or,  as  was  said  by  Mr.  Justice  Lbonard,  with 
more  elaboration :  **  It  is  essential  to  a  valid  gift  by  parol 
that  there  should  be  an  actual  or  symbolical  delivery.  The 
title  does  not  pass  unless  possession,  or  the  means  of  ob- 
taining it,  are  conferred  by  the  donor  and  accepted  by  the 
donee.  The  situation,  relation,  and  circumstances  of  the 
parties  and  of  the  subject  of  the  gift  may  be  taken  into 
consideration  in  determining  the  intent  to  give  and  the 
fact  as  to  delivery.  A  total  exclusion  of  the  power  or  means 
of  resuming  possession  by  the  donor  is  not  necessary": 
Cooper  V.  Burr,  45  Barb.  9.  In  that  case  the  donor,  who 
was  confined  to  her  bed,  delivered  the  keys  of  a  bureau 
and  some  trunks  kept  in  her  room,  with  an  unequivocal 
declaration  that  she  gave  to  the  donee  all  her  property, 
and  it  was  held  to  constitute  a  completed  gift  of  the  gold 
and  silver  coins  and  jewelry  contained  in  the  bureau  and 
trunks.  These  principles  and  declarations  of  the  law 
touching  the  manner  of  delivery  essential  to  a  completed 
and  effectual  gift  have  been  many  times  applied  :  Goulding 
V.  Horbury,  85  Me.  227  (27  Atl.  127,  35  Am.  St.  Rep.  357); 
Devol  V.  Dycy  123  Ind.  321  (24  N.  E.  246,  7  L.  R.  A.  439); 
Thomas,  AdmW  v.  Lewis,  89  Va.  1  (15  S.  E.  389,  18  L.  R. 
A.  170,  37  Am.  St.  Rep.  848);  Orover  v.  Grover,  24  Pick. 
261  (35  Am.  Dec.  319);  Coleman  v.  Parker,  114  Mass.  30; 
Hagem(mn  v.  Uagemann,  90  111.  App.  251 ;  Stephenson's 
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Administrator  v.  Kingj  81  Ky.  425  (50  Am.  St.  Rep.  173); 
Qammon  Theolog.  Sem.  v.  Rabbins,  128  Ind,  85  (27  N.  E. 
341,  12  L.  R.  A.  506);  Fletcher  v.  Fletcher,  55  Vt.  325; 
Ro88  V.  Draper,  55  Vt.  404  (45  Am.  Rep.  624).  Where  the 
intent  to  bestow  is  obvious  and  clear,  and  the  language 
and  deportment  of  the  donor  indicate  a  belief  upon  his 
part  that  he  has  done  all  that  is  necessary  to  accomplish 
his  purpose,  they  come  to  the  aid  of  the  act  of  delivery,  if 
slight  and  ambiguous,  but  not  to  dispense  with  it  as  an 
essential  element  of  a  valid  gift:  Thornton,  Gifts,  §  148. 
And  a  delivery  by  a  father  to  a  child  in  pursuance  of  an 
intended  gift  may  be  established  by  less  positive  and  un- 
equivocal proof  than  is  required  where  the  fact  is  at  issue 
between  strangers :  Schwindt  v.  Schwindt,  61  Kan.  377  (59 
Pac.  647);  Love  v.  Francis,  63  Mich.  181  (29  N.  W.  843, 
6  Am.  St.  Rep  290). 

Aided  by  these  authorities  and  the  principles  and  rules 
of  law  which  they  announce,  we  will  determine  whether 
the  fact  of  delivery  may  be  reasonably  deduced  from  the 
facts  in  evidence-  There  was  not  a  manual  deliverv  or  an 
actual  transfer  of  the  money  from  the  hand  of  the  father 
to  the  hand  of  the  daughter.  If  there  was  a  delivery  at 
all,  it  was  constructive.  The  manual  possession  was  not 
in  the  father  at  the  time,  although  he  had  it  construct- 
ively, the  money  being  deposited  upon  the  premises  then 
in  his  possession  and  under  his  control.  The  places  of 
deposit  were  known  to  him  only,  and  the  secret  was  his 
protection  from  plunder.  Being  barely  able  to  walk  to  the 
garden,  a  place  apart  from  all  other  persons,  he  there  im- 
parted to  his  daughter  the  information  as  to  the  where- 
abouts of  the  money  by  pointing  out  to  her  definitely  and 
particularly  the  several  localities  in  which  it  was  concealed, 
with  a  positive  and  unequivocal  declaration  that  he  gave 
it  to  her,  and  that  it  was  hers,  cautioning  her  not  to  let 
any  one  else  know  where  it  was,  and  advising  her  at  the 
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same  time  to  leave  it  there  until  the  place  was  rented,  or 
until  she  needed  it.  The  delivery  was  as  complete  as  the 
circumstances  of  the  case  would  permit.  He  was  physi- 
cally unable  to  disinter  the  coins,  and  it  was  not  advisable 
for  the  daughter  to  attempt  to  do  so,  as  it  might  have  led 
to  a  discovery  of  the  deposits  by  others,  and  this  he  eyj^ 
dently  deemed  unnecessary  for  a  full  accomplishment  of* 
his  undoubted  purpose  of  bestowing  the  money  upon  his 
daughter.  The  taking  of  the  money  subsequently  by  her 
would  not  have  been  attended  with  the  commi^ion  of  a 
trespass,  and  the  gift  would  assuredly  have  been  complete 
if  she  had  taken  manual  possession  thereof  during  his 
lifetime.  Was  the  delay  in  this  respect  a  fatal  oversight 
on  her  part?  She  accepted  the  money  when  he  made  his 
declarations  of  the  gift  to  her,  and  it  was  so  understood 
between  them.  It  seems  to  us,  therefore,  that  the  delivery 
was  as  perfect  and  complete  as  the  nature  of  the  property, 
the  situation  of  theparties,  and  the  circumstances  of  the 
case  would  permit.  By  imparting  to  the  daughter  the  in- 
formation as  to  the  location  of  the  deposits  by  specifically 
pointing  them  out  to  her,  he,  in  effect,  gave  her  the  key 
to  his  safety  vault — employing -the  very  apt  figure  of 
speech  of  ifne  of  the  counsel  for  appellants  —  whereby  she 
was  enablfed  to  unlock  it,  and  take  the  deposits  therefrom. 
The  vault  was  not  in  his  immediate  presence,  nor  could 
he  safely,  or  by  reason  of  his  physical  infirmity,  go  to  it, 
so  that  he  could  reach  in  and  take  the  money  and  hand 
it  to  her,  nor  was  it  convenient  or  prudent  for  her  to  take 
it  from  out  the  vault  at  once,  or  prior  to  his  decease,  so 
that  it  remained  there  without  molestation  until  removed 
as  shown  by  the  testimony,  each  of  the  parties  believing 
without  doubt  that  the  gift  was  a  thing  fully  accomplished. 
This,  to  our  minds,  was  a  good  delivery,  constructive 
though  it  was,  and  the  property  in  the  money  passed  to 
the  daughter  at  the  time,  and  henceforth  it  was  her  right 
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to  take  it,  and  do  as  she  liked  with  it.  The  case  should, 
therefore,  have  gone  to  the  jury  for  them  to  determine  as 
to  the  credibility  and  weight  of  the  testimony  adduced  by 
the  parties  to  establish  their  respective  contentions.  The 
case  of  Liebe  v.  Battmann,  33  Or.  241  (72  Am.  St.  Rep.  705, 
54  Pac.  179),  in  no  wise  conflicts  with  these  views. 

3.  Nor  can  the  defendants'  claim  of  ownership  of  the 
money  be  regarded  as  a  claim  against  an  estate  of  a  de- 
ceased person,  within  the  meaning  of  Section  1161  B.  &  C. 
Comp.,  requiring  satisfactory  evidence  other  than  the  testi- 
mony of  the  claimant  to  establish  it.  Reversed,  and  re- 
manded for  such  other  proceedings  as  may  seem  proper, 
not  inconsistent  with  this  opinion.  Rbvers£D. 


Decided  27  July,  rehearing  denied  7  December,  190S. 

FERGUSON  V.  KABOTH. 

[73  Pac.  200,  74  Pac.  486.], 

4S   j[y,  Priority  Between  Mortgage  and  Tax  Liens. 

-^409  ^'  Wblle8ectlon*282I,Hlir8  Ann.  Laws,  was  in  force,  the  Hen  ofamortjIBge,  and 

tbe  rlgbt  of  a  purchaser  under  It,  was  superior  to  all  rights  acquired  under  a  tax 
assessed  and  levied  on  the  property  subsequent  to  the  execution  of  the  mortgage. 

Construction  of  Statute  — Liability  of  Grantee  por  Taxes. 

2.  Section  2846  of  HUFs  Ann.  Laws,  providing  that  as  between  tbe  grantor  and 
grantee  of  land,  when  there  Is  no  express  agreement  as  to  which  shall  pay  taxes 
assessed  before  the  conveyance.  If  the  land  Is  conveyed  at  tbe  time  of  or  prior  to 
the  date  of  the  warrant  authorizing  the  collection  of  such  taxes  tbe  grantee  shall 
pay  the  same,  and  If  conveyed  after  that  dat«  the  grantor  shall  pay  them,  does  not 
impose  a  duty  on  the  grantee  of  land  to  pay  taxes  assessed  thereon  at  the  time  of 
his  purchase  but  not  yet  payable.  It  was  designed  to  give  the  grantor  of  land  con- 
veyed between  the  time  of  the  assessment  of  taxes  and  the  date  of  the  warrant  for 
their  collection  a  right  to  recover  from  blsgrantee  the  amountof  such  taxes,  if  the 
former  was  obliged  to  pay  them.  In  the  absence  of  an  express  agreement. 

Effectt  of  Act  Curing  Defective  Tax  Proceedings.* 
8.  Section  5  of  the  act  of  1901,  relating  to  the  purchase  and  sale  by  county 
Judges  and  school  clerks  of  land  sold  for  taxes  (B.  ^  C.  Comp.  ^  3185),  does  not 
make  valid  void  tax  proceediugn,  for  no  legislature  can  validate  a  void  proceed- 
ing, though  it  may  retrospectively  cure  irregularities  or  imperfections  not  vital. 
For  example,  where  a  sale  for  unpaid  taxes  is  entirely  void  and  of  no  effect,  a  sub- 
sequent act  purporting  to  declare  a  deed  by  the  purchaser  at  such  sale  conclusive 

*  Note.— See  authorities  collected  in  note  In  4  Am.  St.  Rep.  187-188,  Power  of 
Legislature  to  Make  Tax  Deeds  Prima  Facie  or  Conclusive  Evidence ;  in  note  In 
86  Am.  St.  Rep.  686,  Validity  of  Statutes  Creating  Conclusive  Presumptions;  and 
in  2  L.  R.  A.  778.— Reporter. 
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a8  to  the  validity  of  the  tax  proceedlngH  Is  ineffectnal  to  accomplish  Its  purpose, 
as  It  Is  an  attempt  to  transfer  by  legislative  act  the  title  of  the  orii^nal  holder  to 
the  vendee  of  the  tax-sale  purchaser,  and  that  no  legislature  can  do. 

Tender  op  Taxes  by  Ct-.aimant  Against  Tax  Pubchaser.! 

4.  Under  Sections  3128  and  81:^,  B.  A  C.  Comp.,  requiring  one  seeking  to  quiet 
his  title  against  a  tax  deed  to  first  pay  into  court  the  amount  of  taxes  and  costs 
for  which  the  premises  were  sold  at  the  tax  sale,  together  with  certain  other  sums, 
does  not  apply  to  a  case  where  the  tax  sale  is  void  because  of  a  wrong  assessment, 
for  in  such  a  case  the  plaintiff  is  claiming  by  a  title  paramount  to  and  unaffected 
by  the  tax  proceeding,  and  crannot  be  considered  as  seeking  to  quiet  his  title 
against  such  sale. 

From  Clatsop:  Thomas  A.  McBride,  Judge. 

Suit  by  J.  E.  Ferguson  and  C.  L.  Houston  against  George 
Kaboth  to  quiet  the  title  to  a  lot  in  the  City  of  Astoria. 
Defendant  claimed  under  a  deed  from  Clatsop  County, 
which  had  bought  the  property  for  the  unpaid  taxes  of 
1898.  Decree  for  plaintiffs  and  defendant  appeals.  The 
original  opinion  was  written  by  Mr.  Justice  Bean,  and 
the  opinion  on  the  motion  for  a  rehearing  by  Mr.  Justice 
WoLVERTON.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  G.  C. 
Fulton,  with  a  brief  over  the  name  of  Fulton  Bros.,  urging 
these  points : 

I.  As  to  the  effect  of  the  curative  part  of  section  5  of  the 
act  of  1901  (Laws  1901,  pp.  71,  73,  B.  &  C.  Comp.  §  3135), 
the  legislature  may  validate  retrospectively  any  proceed- 
ings which  it  may  have  authorized  in  advance;  and  it  is 
immaterial  that  such  legislation  may  operate  to  divest  an 
individual  of  a  right  of  action  existing  in  his  favor,  or  sub- 
ject him  to  a  liability  which  did  not  exist  originally.  In 
a  large  class  of  cases  this  is  the  paramount  object  of  such 
legislation.  The  only  question  to  consider  is,  could  the 
legislature  have  done  away  with  the  act  sought  to  be  cured? 
If  so,  then  the  right  to  cure  such  proceedings  is  unques- 
tioned :  Mitchell  v.  Campbell,  19  Or.  198  (24  Pac.  455); 
Moore  v.  Byrd,  118  N.C.688(23  S.  E.968);  Tn  re  Douglass, 

t  Note,— On  this  point  see,  also,  Jory  v.  Palace  Dry  Good*  Co.  80  Or.  19(J,  and 
TiUe  Trust  Co,  v.  AyUworth,  40  Or.  20.—  Reportbb. 
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41  La.  Ann.  765  (6  South.  675);  In  re  Lake,  40  La.  Ann. 
142  (3  South.  479);  Tiblier  v.  Land  Trust  Co.  49  La.  Ann. 
1471  (22  South.  411,  413);  Parker  v.  City  of  Jacksonville, 
37  Fla.  342  (20  South.  538);  Strode  v.  Washer,  17  Or.  50-53 
(16  Pac.926);  Thomas  v.  Portland,  iO  Or.  50  (66  Pac.439); 
Cooley,  Tax'n,  p.  229;  Cooley,  Const.  Lini.  p.  371 ;  Black, 
Tax  Titles,  §§  452,  482-484,  et  seq,\  3  Am.  &  Eng.  Ency. 
Law  (1  ed.),  p.  760. 

II.  The  deed  under  which  defendant  claims  title  is  made 
by  law  conclusive  evidence  of  the  regularity  and  existence 
of  all  proceedings  necessary  to  pass  title  to  the  lands  therein 
conveyed,  and  of  title  in  the  grantee,  except  as  against : 
(1)  Invalidity  of  the  assessment  within  the  rules  prescribed, 
or  actual  fraud  in  the  assessment  or  collection  of  the  tax; 
or  (2)  payment  of  the  tax  before  sale,  or  redemption  after 
sale,  or  that  payment  was  prevented  by  fraud  of  the  pur- 
chaser ;  or  (3)  that  the  property  was  sold  for  a  tax  for  which 
neither  the  property  nor  the  owner  thereof  was  liable  at 
the  time  of  the  assessment,  and  that  no  part  of  the  tax  was 
assessed  or  levied  upon  the  property  sold :  B.  &  C.  Gomp. 
§  3135.  These  provisions  were  drawn  on  exact  lines  with 
the  decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  De  Trevelle  v.  Smalls,  98  U.  S.  517.  See,  also, 
25  Am.  &  Eng.Ency.  Law  (1  ed,),  p.  695,  etseq.;  Owynnev, 
Neiswanger,  18  Ohio,  400;  Allen  v.  Armstrong,  16  Iowa, 
508:  McCready  v.  Sexton,  29  Iowa,  356  (4  Am.  Rep.  214); 
Thomas  v.  Portland,  40  Or.  50  (66  Pac.  439). 

III.  The  act  of  February  23, 1901,  further  provides  that 
in  any  suit  brought  to  set  aside  any  tax  sale,  or  quiet  title 
against  such  tax  sale,  the  person  claiming  to  be  the  owner 
against  the  tax  purchaser  must  tender  and  pay  into  court 
with  his  first  pleading,  the  amount  of  the  tax,  etc.,  for  which 
the  land  was  sold  :  B.  &.C.  Comp.  §  3135.  The  plaintiffs 
made  no  tender,  nor  have  they  offered  to  make  any  such 
payment.    Courts  hold  this  provision  valid  and  binding : 
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People  V.  Turner,  117  N.  Y.  227  (22  N.  E.  1022, 15  Am.  St. 
Rep.  498). 

IV.  The  act  of  February  23, 1901,  also  provides  that  all 
lands  theretofore  sold  for  taxes,  could  be  redeemed  at  any 
time  on  or  before  the  first  day  of  July,  1901,  but  thereafter 
deeds  should  be  issued  with  the  conclusiveness  above  men- 
tioned. The  courts  hold  these  laws  valid  and  binding,  as 
statutes  of  limitation:  Jenkins  v.  McTigue,  22  Fed.  148; 
Baldwin  v.  FAy,  66  Wis.  171  (28  N.  W.  392);  Lombard  v. 
White,  76  Wis.  445  (45  N.  W.  420);  Ensign  v.  Barse,  107 
N.  Y.  329  (14  N.  E.  400);  Owynne  v.  Neiswanger,  18  Ohio, 
400 ;  People  v.  Turner,  117  N.  Y.  227  (15  Am.  St.  Rep.  498, 
22  N.  E.  1022). 

For  respondents  there  was  an  oral  argument  by  Mr,  John 
M,  Gearin,  with  a  brief  over  the  names  of  C.  H,  Page  and 
Dolph,  Simon,  Mallory  &  Gearin,  urging  these  points : 

1.  If  at  the  time  of  sale  a  tax  deed  was  only  prima  facie 
evidence,  a  change  making  the  proceedings  and  deed  con- 
clusive is  retroactive,  impairs  the  contract,  is  an  attempt 
to  destroy  vested  rights,  and  is  void  :  Teralio  L.  &  W.  Co. 
V.  Shaffer,  116  Cal.  518  (58  Am.  St.  Rep.  194,  48  Pac.  613); 
Maguiar  v. Henry, 84  Ky.  1  (4  Am.  St. Rep.  182,  note, p.  187). 

2.  The  legislature  cannot  deprive  one  of  a  vested  right 
to  an  existing  defense.  The  true  rule  seems  to  be  that  the 
legislature  may  make  a  tax  deed  conclusive  evidence  of  the 
regularity  of  the  prior  proceedings  as  to  all  non-essentials 
or  matters  of  routine  which  rest  in  mere  expediency,  but 
the  owner  of  the  property  cannot  be  precluded  from  show- 
ing the  invalidity  of  the  tax  deed  thereto  by  proving  the 
omission  of  anv  act  essential  to  the  due  assessment  of  the 
same, —  the  levy  of  a  tax  thereon  and  the  sale  thereof  on 
that  account.  As  to  the  performance  of  these  acts  and  the 
facts  necessarv  to  authorize  them,  the  deed  can  be  made 
only  prima  facie  evidence  :  Cooley,  Tax'n,  p.  230;  Smith  v. 

tfi  Or.—V 
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Cleveland,  17  Wis.  556;  Prindlew  Campbell,9  Minn.  212; 
Marx  V.  IlaiUhorn,  30  Fed.  57 ;  Larson  v.  Dickey,  39  Neb. 
463  (42  Am.  St.  Rep.  595,  58  N.  W.  167);  Pryor  v.  Dotvn- 
ingy  50  Cal.  388  (19  Am.  Rep.  656);  McCord  v.  Sullivan, 
85  Minn.  344  (88  N.  W.  989,  89  Am.  St.  Rep.  560);  French 
V.  Edwards,  80  U.  S.  (13  Wall.)  506;  Warfield^Pratt  A  Co. 
V.  Averill  Grocery  Co.  93  N.  W.  80. 

3.  No  lien  exists  for  taxes  assessed  on  personal  property 
or  real  estate,  except  where  the  same  is  so  declared  by 
positive  law  :  Jory  v.  Palace  Dry  Goods  Co.  30  Or.  196,  203 
(46  Pac.  786);  Desty,  Tax'n,  Vol.  2,  p.  734;  and  the  sale 
by  Twilight  on  October  3,  1898,  of  the  lot  in  question  to 
plaintiff's  grantor  was  authorized,  and  the  same  was  clear 
of  the  tax  in  question,  as  it  was  not  a  lien,  and  was  prior 
to  the  levy  by  the  county  of  said  tax  on  October  26,  1898: 
Allen  V.  Perrine,  103  Ky.  516  (41  L.  R.  A.  351,  45  S,  W. 
500,  5C2). 

4.  Under  JSection  504,  Hill's  Ann.  Laws,  under  which 
this  suit  is  brought,  ho  tender  is  necessary.  This  section 
gives  the  plaintiff  an  independent  right  of  suit,  and  the 
same  has  not  been  modified  or  amended,  except  as  to  pos- 
session by  plaintiff,  nor  can  there  be  any  subrogation,  as 
the  answer  of  the  defendant  is  silent  as  to  his  title,  nor  is 
there  any  lien  for  taxes  or  the  purchase  price.  If  there 
is  no  warrant  or  demand  or  affidavit  as  the  foundation  of 
the  delinquent  tax  sale,  the  sale  is  void  and  plaintiff  is  not 
obliged  to  tender  or  return  taxes  paid  :  Moores  v.  Clackamas 
County,  40  Or.  536  (67  Pac.  662);  Hughes  v.  Linn  County, 
37  Or.  Ill  (60  Pac.  843);  Black,  Tax  Titles  (2  ed.),  §  436. 

5.  In  the  argument  in  the  circuit  court  much  stress  was 
had  as  to  the  effect  of  Section  2846,  Hill's  Ann.  Laws. 
This  section  is  a  rule  of  responsibility  between  seller  and 
buyer,  and  has  nothing  to  do  with  the  county  as  to  the 
mode  or  manner  of  collecting  taxes. 

6.  Taxes  in  this  state  prior  to  1901  were  a  charge  against 
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the  person  only,  proportioned  upon  the  value  of  his  prop- 
erty legally  assessed,  to  be  collected  primarily  from  his  or 
her  personalty,  and  a  sale  by  a  tax  debtor  of  personalty  or 
realty,  before  levy,  was  not  subject  to  the  payment  of  the 
tax.  If  there  was  a  valid  tax  unpaid  the  same  was  a  per- 
sonal obligation,  it  was  not  lost,  and  should  and  can  be 
collected  by  the  county  at  any  time  or  from  any  of  the  prop- 
erty of  Mary  A.  Twilight :  Section  2817,  HilFs  Ann.  Laws  ; 
Jaffray  v.  Anderson,  66  low^a,  718  (24  N.  W.  527);  Hughes 
V.  Linn  County,  37  Or.  Ill  (60  Pac.  843);  Castle  v.  Ander- 
son, 69  Iowa,  428  (29  N.  W.  400). 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  quiet  title  to  real  estate.  From  March 
1  to  October  3,  1898,  Mary  A.  Twilight  was  the  owner  in 
fee  simple  and  in  possession  of  the  property  in  controversy. 
On  the  11th  of  April  of  that  year  a  decree  was  rendered  by 
the  circuit  court  in  favor  of  C.  H.  Page  and  against  her, 
foreclosing  a  mortgage  on  the  property,  and  ordering  a  sale 
thereof  to  satisfy  such  decree.  In  pursuance  of  an  execu- 
tion issued  thereon  the  property  was  sold  to  Page  by  the 
sheriff  May  23, the  sale  confirmed  June  l,and  the  sheriff's 
deed  delivered  October  3,  1898.  Page  immediately  went 
into  possession,  and  afterward  conveyed  to  the  plaintiffs. 
Some  time  between  the  1st  of  March  and  26th  of  Septem- 
ber the  assessor  listed  the  property  for  taxation  to  Mrs. 
Twilight, and  on  the  26th  of  October  the  county  made  the 
lew  of  taxes  for  the  year  1898.  The  assessment  roll,  with 
the  tax  extended,  or  pretended  to  be  extended,  was  delivered 
to  the  sheriff  in  February,  1899,  and  such  proceedings  were 
thereafter  had  that  an  attempted  sale  of  the  property  was 
made  to  the  county  for  alleged  delinquent  taxes  for  the 
year  1898.  The  defendant  has  succeeded  to  the  interest 
of  the  county. 

1.  Several  objections  are  made  to  the  validity  of  the 
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defendant's  title  on  account  of  alleged  defects  in  the  pro- 
ceedings for  the  assessment  and  collection  of  the  tax  and 
the  sale  of  the  property,  but  it  is  unnecessary  to  consider 
them,  because  the  case  cannot  be  distinguished  in  principle 
from  Middleton  v.  Moore,  43  Or.  357  (73  Pac.  16).  That  was 
a  suit  to  foreclose  a  mortgage.  The  defendant  set  up  title 
to  the  mortgaged  premises  under  a  tax  deed,  based  upon  an 
assessment  and  levy  of  taxes  made  subsequent  to  the  exe- 
cution of  the  mortgage.  It  was  held  that,  under  the  statute 
in  force  in  189(S  (being  the  one  applicable  to  the  case  in 
hand),  the  mortgage  took  precedence  over  the  tax  deed, 
that  the  tax  was  not  a  lien  upon  the  property,  and  that 
the  purchaser  at  the  tax  sale  acquired  only  the  interest 
therein  of  the  person  in  whose  name  it  was  listed  on  the 
assessment  roll.  Mrs.  Twilight  had  no  interest  in  the  land 
in  controversy,  either  at  the  time  of  the  levy  of  the  tax 
thereon  or  of  the  sale,  and  therefore,  under  the  doctrine 
of  the  Middleton  Case,  the  purchaser  acquired  none. 

2.  Some  stress  seems  to  be  laid  on  Section  2846,  Hill's 
Ann.  Laws  1892,  as  indicating  an  intention  to  impose  the 
duty  of  paying  taxes  upon  the  grantee  of  land  who  ac- 
quires the  title  thereto  after  the  assessment,  and  before 
the  date  of  the  warrant  authorizing  the  collection  thereof. 
This  section,  however,  was  simply  designed  to  define  the 
respective  rights  of  a  grantee  and  grantor  of  land  upon 
which  taxes  had  been  assessed,  as  between  themselves. 
Under  the  statute,  property  was  required  to  be  listed  to 
the  taxpayer  as  of  the  1st  of  March  of  each  year:  Laws 
1893,  p.  6.  He  bec4\me  personally  liable  for  the  payment 
of  the  tax  thereon,  w^iich  might  be  enforced  by  seizure 
and  sale  of  his  personal  property.  Notwithstanding  he 
might  sell  and  convey  real  estate  after  the  1st  of  March, 
and  before  the  date  of  the  tax  warrant,  he  could  be  com- 
pelled to  pay  the  tax ;  but,  if  so,  the  statute  gave  him  a 
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remedy  over  against  his  grantee,  unless  there  was  an  ex- 
press agreement  between  them  on  the  subject. 

3.  Much  reliance  is  placed  upon  the  act  of  1901  which 
attempts  to  cure  defects  in  tax  titles :  Laws  1901,  p.  71.  But 
assuming  the  several  provisions  of  the  act  relied  on  to  be 
valid,  it  cannot  aid  the  defendant  in  this  suit.  The  legis- 
lature may  cure,  retrospectively,  irregularities  and  imper- 
fections in  tax  proceedings,  but  it  cannot  infuse  life  into 
an  utterly  void  proceeding,  or  take  the  property  of  one 
person  and  transfer  it  to  another:  Denny  v.  McCown,  34 
Or.  47  (54  Pac.  952);  Teralta  Land  Co.  v.  Shaffer,  116  Cal. 
518  (48  Pac.  613,  58  Am.  St.  Rep.  194);  Maguiar  v.  Henry, 
84  Ky.  1  (4  Am.  St.  Rep.  182);  Larson  v.  Dickey,  39  Neb. 
463  (58  N.  W.  167,  42  Am.  St.  Rep.  595).  Under  the  law 
as  it  stood  at  the  time  of  the  tax  sale,  the  purchaser  ac- 
quired no  title  to  the  property  in  controversy,  because  it 
did  not  belong  to  the  person  in  whose  name  it  was  listed 
for  assessment  at  the  time  the  tax  was  levied  or  the  sale 
made,  and  no  subsequent  act  of  the  legislature  could  en- 
large the  purchaser's  rights,  or  vest  in  him  the  title  then 
held  by  another.  The  effect  of  the  defendant's  contention, 
if  sustained,  would  be  to  vest  in  the  purchaser  at  the  tax 
sale  the  title,  not  of  Mrs.  Twilight,  but  of  Page,  and  this 
the  legislature  had  not  the  constitutional  right  to  do: 
Merrill  v.  Dearing,  32  Minn.  479  (21  N.  W.  721);  McCord 
V.  Sullivan,  85  Minn.  344  (88  N.  W.  989,  89  Am.  St.  Rep. 
561);  Black,  Tax  Titles  (2  ed.),  §  353.  The  decree  of  the 
court  below  is  therefore  affirmed.  Affirm kd. 

On  Motion  for  Rkhearino. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

4.  In  their  petition  for  rehearing  counsel  for  appellant 
strongly  urge  upon  the  attention  of  the  court  the  point 
made  in  their  original  brief  and  argument,  but  not  con- 
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sidered  in  the  opinion,  namely,  that  the  plaintiffs  could 
not  maintain  their  suit  to  quiet  title  without  first  having 
tendered  and  paid  into  court  the  amount  of  the  taxes  and 
costs  for  which  the  premises  were  sold  at  the  tax  sale, 
together  with  all  taxes  since  paid  by  the  purchaser,  and 
interest,  as  provided  by  statute  (B.  &  C.  Comp.  §  3128, 
and  latter  clause  of  section  3135).  The  point  was  not 
deemed  vital,  which  accounts  for  its  being  passed  over. 
We  have  now  carefully  reexamined  the  question  involved, 
and,  notwithstanding  the  able  and  exhaustive  presentation 
thereof  in  the  petition,  are  borne  to  the  same  conclusion 
as  before.  The  simple  solution  of  the  problem  is  to  be 
found  in  the  fact  that  the  foreclosure  by  Page  of  his  mort- 
gage cut  off  the  tax  charge  against  Mary  A.  Twilight  for 
which  her  interest  in  the  property  was  subsequently  at- 
tempted to  be  sold,  as  there  can  be  no  reasonable  doubt 
from  the  record  that  the  mortgage  antedated  the  tax.  Mrs. 
Twilight  therefore  was  taxed  upon  her  derivative  title,  or 
such  interest  only  as  she  had  in  the  property  subject  to  the 
mortgage ;  and  when  the  mortgage  was  foreclosed,  and  a 
deed  executed  in  pursuance  thereof,  it  supplanted  the 
estate  taxed,  and  Page  succeeded  to  the  absolute  fee-simple 
title,  so  that  there  was  no  vestige  of  her  estate  left  upon 
which  to  found  the  tax  title.  The  plaintiffs  are  not  claim- 
ing through  Mrs.  Twilight's  derivative  title,  the  one  that 
was  assessed  to  her,  but  through  a  superior  and  paramount 
title,  one  that  was  affected  in  no  way  by  the  tax  proceed- 
ings and  sale;  so  that  they  are  not  asserting  title  to  the 
land  as  against  a  party  claiming  under  a  tax  sale  of  their 
estate  or  title,  within  the  purview  of  the  statute  sought  to 
be  invoked.  This  seems  to  us  to  be  the  logical  sequence 
of  the  doctrine  of  Middleton  v.  Moore^  43  Or.  357  (73  Pac. 
16),  which  controlled  the  main  opinion,  and  which  we  yet 
believe  to  be  sound.  Rkhkaring  Denied. 
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Decided  27  April,  lOOS. 

PORTLAND  r.  OBEGON  BEAL  ESTATB  CO. 

[  72  Pac.  322.] 

Void  Public  Improvement  — Power  of  Council— Curative  Act. 

Section  156  of  the  Portland  Charter  of  1K98  (Lawn  1898,  pp.  101,  HR),  providing 
for  au  action  by  the  city  to  recover  the  cost  of  a  public  improvement  that  shall 
have  been  Judicially  declared  invalid,  does  not  apply  t<o  acaHe  where  the  city  lost 
its  power  by  t  he  filing  of  a  valid  remonstrance.  The  filing  of  a  valid  remonstrance 
against  a  public  Improvement  deprives  the  city  entirely  of  the  power  to  proceed 
further  therewith,  its  subsequent  proceedings  in  such  matter,  if  any,  are  wholly 
void,  and  the  city  cannot  invoke  the  supplemental  remedy  provided  by  section  15U. 

From  Multnomah:  Melvin  C.  Georop:,  John  B.  Cle- 
LAND,  and  Alfred  F.  Sears,  Jr.,  Judges,  in  joint  session. 

This  is  an  action  by  the  City  of  Portland  against  the 
Oregon  Real  Estate  Company,  instituted  under  section  150 
of  the  1898  charter  of  the  City  of  Portland  (Laws  1898, 
p.  163),  to  collect  the  amount  assessed  against  abutting 
property  of  the  defendant  by  the  common  council  of  the 
city  for  repairs  made  upon  an  elevated  roadway.  On  July 
22,  1897,  the  common  council,  by  ordinance,  declared  it 
expedient  and  necessary  to  make  the  repairs,  and  directed 
that  the  cost  thereof  should  be  assessed  upon  the  adjacent 
property  in  the  manner  provided  by  sections  114  and  115 
of  the  charter  of  1893  (Laws  1893,  pp.  840,  847),  under 
which  the  council  was  then  acting.  The  defendant  com- 
pany, which  w^as  the  owner  of  more  than  one  half  of  the 
property  affected,  interposed  a  remonstrance  to  the  mak- 
ing of  such  repair,  which  was  disregarded  by  the  council, 
the  repair  made,  notwithstanding,  at  a  considerable  cost, 
and  an  assessment  for  the  amount  levied  against  its  prop- 
erty. Feeling  aggrieved,  defendant  by  a  suit  in  equity  had 
the  citj''  enjoined  from  enforcing  the  collection  of  the  as- 
sessment, and  it  was  finally  decreed  by  this  court,  on  appeal, 
that  such  proceedings  were  rendered  void  by  reason  of  the 
common  council's  disregard  of  the  remonstrance  {Oregon 
Real  Estate  Co.  v.  Portland.  40  Or.  50,  0()  Pac.  442),  where- 
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upon  this  action  was  instituted  to  enforce  collection,  not- 
withstanding the  proceedings  of  the  common  council  were 
thus  invalidated. 

There  was  a  demurrer  to  the  complaint,  which  being 
overruled,  and  defendant  refusing  to  plead  further,  judg- 
ment was  rendered  against  it,  from  which  this  appeal  is 
prosecuted.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Pipes 
ic  Tifft,  with  an  oral  argument  by  Mr.  Martin  L.  Pipes. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Lawrence  A,  McNary,  City  Attorney,  and  Mr.  John  P. 
Kavanaugh. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

The  principal  contention  of  defendant,  and  one  that  we 
believe  to  be  fatal  to  the  plaintiff's  cause  of  action,  is  that 
the  remonstrance  to  the  common  council  against  the  re- 
pair was  effective  to  divest  it  of  all  power  to  proceed  fur- 
ther in  the  premises,  and  hence  that  the  case  does  not 
come  within  the  purview  and  intendment  of  said  section 
156  (Laws  1898,  pp.  101,  163).  This  requires  a  construc- 
tion of  the  section  alluded  to,  so  far  as  it  has  a  bearing 
upon  the  present  controversy.  It  provides,  inter  alia,  that, 
in  the  event  any  assessment  heretofore  made  or  levied  by 
the  city  for  the  improvement  or  repair  of  a  street,  when 
the  cost  thereof  has  been  declared  by  the  common  council 
to  be  a  charge  upon  the  adjacent  property,  shall  have  been 
or  shall  hereafter  be  found,  declared,  or  adjudged  to  be 
invalid  or  uncollectible  for  any  reason,  whether  because  of 
any  defect,  jurisdictional  or  otherwise,  or  any  insufficiency, 
irregularity,  or  informality  whatever  in  the  original  peti- 
tion therefor,  if  any,  or  in  any  stage  of  the  proceedings, 
the  city  shall  have  power  to  bring  an  action  in  the  circuit 
court  against  the  owner  or  owners  of  the  lot  or  lots,  etc., 
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upon  which  the  cost  of  such  improvement  or  repair  might 
or  could  be  charged  or  imposed  under  the  terms  of  this 
act,  and  recover  from  such  owner  or  owners  the  propor- 
tion of  the  cost  of  such  improvement  or  repair  heretofore 
charged  to  such  lot  or  lots.  In  the  preceding  clauses  of  the 
same  section,  provision  is  made  for  bringing  like  actions, 
under  similar  conditions,  where  the  improvements  or  re- 
pairs shall  have  been  made  subsequent  to  the  adoption  of 
the  charter  of  1898.  By  the  charter  of  1893  the  repair  in 
question  was  deemed  to  be  an  improvement,  as  the  cost 
thereof  was  directed  to  be  assessed  against  the  adjacent 
property :  Cook  v.  Portland,  35  Or.  383  (58  Pac.  353).  The 
mode  by  which  the  common  council  acquired  jurisdiction 
to  proceed  in  case  of  an  improvement  was  by  a  petition  of 
the  owners  of  one  third  of  the  property  affected  thereby, 
and  notice  published  in  some  daily  newspaper  in  the  City 
of  Portland  for  ten  days,  but  it  was  provided  (Laws  1893, 
pp.810,  843,  §  100,) that  the  owners  of  more  than  one  half 
of  the  adjacent  property  might,  within  ten  days  after  final 
publication  of  such  notice,  make  and  file  with  the  auditor 
a  written  remonstrance  against  the  proposed  improvement, 
and  that  thereupon  the  same  should  not  be  further  pro- 
ceeded with  or  made,  and  that  any  improvement  so  de- 
feated should  not  be  again  proposed  for  six  months,  except 
upon  the  petition  of  the  owners  of  two  thirds  of  such  prop- 
perty. 

The  charter  of  1898,  in  prescribing  the  mode  for  obtain- 
ing jurisdiction,  dispensed  with  the  petition,  but  not  the 
notice.  This  latter  was  required  to  be  given  by  posting  in 
the  manner  specified,  as  well  as  by  publication.  The  pro- 
vision permitting  a  remonstrance  to  be  filed  by  the  owners 
of  more  than  one  half  of  the  adjacent  property  was  re- 
tained, and  it  was  declared  that  such  remonstrance  should 
be  a  bar  to  any  further  proceedings  in  relation  to  the  work 
or  improvement  for  a  peried  of  six  months,  unless  the 
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owners  of  one  half  or  more  of  such  adjacent  property 
should  subsequently  petition  therefor ;  but  that  in  case  no 
such  petition  should  be  filed,  and  the  common  council 
should  again  propose  to  do  the  same  work,  like  proceed- 
ings should  be  had  in  relation  thereto  as  in  the  first  in- 
stance. Thus  it  will  be  seen  that  the  office  or  effect  of  the 
remonstrance  under  the  charter  of  1893  was  to  defeat  the 
improvement,  and  under  that  of  1898  to  bar  it,  which 
means  the  same  thing.  It  was  an  instrument  in  either 
case,  not  to  be  used  for  acquiring  jurisdiction,  but  one  to 
be  employed  or  not,  as  the  property  holder  might  deem 
advisable,  to  defeat  or  divest  the  common  council  of  jur- 
isdiction to  proceed  further  unless  subsequently  invested 
with  power  so  to  do  in  the  manner  prescribed.  It  was  a 
remedy  provided  by  the  charter,  of  which  the  property 
liolder  had  a  right  to  avail  himself  when  it  appeared  to 
him  that  his  property  was  going  to  be  incumbered  with 
an  assessment  for  an  improvement  or  repair,  and  when  he 
filed  his  remonstrance  it  operated  as  an  answer  in  bar. 
It  defeated  that  particular  proceeding,  and  the  common 
council  could  go  no  further  therein.  It  might  have  begun 
anew  after  six  months,  but  it  must  have  been  by  another 
and  different  proceeding. 

Now,  in  providing  the  remedy  given  by  section  156,  by 
which  the  assessment  might  be  collected  despite  any  de- 
fects attending  the  proceedings  by  which  it  was  made  or 
levied,  jurisdictional  or  otherwise,  was  it  the  intention  of 
the  legislature  to  deprive  the  property  holder  of  this  im- 
portant right  or  privilege?  For,  if  the  common  council 
may  disregard  a  valid  remonstrance,  make  the  improve- 
ment and  the  assessment,  and  have  the  latter  enforced  by 
an  action  at  law  after  it  has  been  declared  inoperative  and 
void  by  a  court  of  equity,  then  is  the  property  holder  shorn 
of  his  right  to  remonstrate,  and  of  his  remedy,  through  the 
instrumentality  of  the  remonstrance,  to  defeat  or  bar  the 
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proceedings  by  which  the  assessment  is  levied.  The  remedy 
could  not  then  avail  him  in  any  event,  either  to  defeat  or 
to  bar  the  proceedings.  Such  a  construction  should  be 
adopted  as  will  give  effect  to  all  of  these  provisions,  if  pos- 
sible. As  we  view  the  matter,  there  is  no  repugnance.  In 
the  first  place,  the  city  is  given  a  remedy  whereby  it  may 
require  the  adjacent  property  to  answer  for  the  cost  of  im- 
provemcnts'or  repairs  made  in  its  streets  or  avenues,  and 
a  mode  is  prescribed  by  which  the  common  council  may 
acquire  jurisdiction  to  assess  the  cost  to  such  property.  If 
it  has  proceeded  irregularly  in  the  acquirement  of  such 
jurisdiction,  or  its  proceedings  were  so  defective  in  other 
respects  as  to  invalidate  them,  then  section  156  provides 
an  additional  remedy  whereby  the  assessment  may  be  col- 
lected, despite  the  invalidity  of  the  proceedings,  after  such 
invalidity  has  been  so  declared  and  adjudged:  Thomas  v. 
Portland,  40  Or.  50  (66  Pac.  439).  These  are  remedies  pro- 
vided for  the  city.  Now,  upon  the  other  hand,  the  charter 
has  accorded  the  property  holder  his  remedy  to  defeat  the 
proceedings,  and  consequently  the  assessment,  through 
the  instrumentality  of  the  remonstrance.  These  remedies 
should  not  be  confounded  or  confused.  Nor  should  we  mis- 
take a  prescribed  essential  in  the  mode  of  procedure  by 
which  the  remedy  is  invoked  for  the  remedy  itself,  or  vice 
versa,  the  remedy  for  such  an  essential ;  and  it  is  a  fallacy 
to  say  that  the  absence  of  a  remonstrance  is  an  essential 
to  the  acquirement  of  jurisdiction  by  the  common  council, 
for,  if  no  remonstrance  be  filed,  the  jurisdiction  w^hich  may 
have  previously  attached  is  not  disturbed,  and  the  improve- 
ment may  be  made.  If  the  city  has  pursued  its  first  remedy 
defectively,  it  may  invoke  the  additional  one.  However, 
a  refusal  of  the  common  council  to  consider  the  property 
holder's  valid  remonstrance  is  not  in  any  sense  a  defect  in 
the  mode  by  which  it  may  acquire  jurisdiction,  but  is  rather 
a  denial  of  the  right  to  remonstrate,  or  of  the  remedy  ac- 
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corded  him  for  defeating  the  assessment.  There  is  no  re- 
pugnancy, therefore,  in  giving  effect  to  all  the  remedies 
accorded,  and  when  the  property  holder  has  invoked  his 
remedy  by  a  sufficient  remonstrance  he  has  effectively 
barred  the  proceeding,  so  that  there  is  henceforth  no  op- 
portunity for  the  city  to  invoke  its  additional  remedy. 
Whatever  the  common  council  may  have  done  thereafter 
in  levying  the  assessment  was  absohitely  and  whollj^  void 
for  want  of  power  to  act.  We  conclude,  therefore,  that  it 
was  not  the  purpose  of  the  legislature,  by  the  adoption  of 
section  156,  to  impair  or  defeat  the  property  holder's  rem- 
edy to  defeat  or  bar  the  assessment  by  remonstrance  if  he 
chose  to  invoke  it,  and  that  the  action  provided  for  in  said 
section  was  not  designed  to  extend  to  a  case  like  the  pres- 
ent, where  the  assessment  has  been  levied  notwithstand- 
ing the  interposition  of  a  valid  and  sufficient  remonstrance 
to  the  proceedings.  Were  we  to  hold  otherwise,  it  would 
certainly  result  in  according  to  the  common  council  an 
unwarranted  discretion  as  to  whether  it  should  permit  the 
property  holder  to  avail  himself  of  his  remedy  or  not.  It 
might,  if  it  chose  to  do  so,  consider  a  remonstrance  in  one 
case,  whereas,  in  another  of  equal  merit,  it  could  disregard 
it,  and  allow  the  proceedings  to  be  invalidated  by  a  suit  in 
equity,  and  then  validate  them  by  an  action  at  law.  This 
would  work  an  inequality,  and  perhaps  an  injustice,  in 
many  instances,  which  we  are  constrained  to  believe  was 
not  within  the  intendment  of  the  legislature. 

In  this  view  of  the  charter  and  the  purpose  of  section 
156,  the  demurrer  to  the  complaint  should  have  been  sus- 
tained. The  judgment  of  the  trial  court  will  therefore  be 
reversed,  and  the  cause  remanded  thereto,  with  a  direction 
to  sustain  the  said  demurrer,  and  for  such  further  proceed- 
ings as  may  be  deemed  proper,  not  inconsistent  with  this 
opinion.  Reversed. 
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46    27H 
SALEH  — Ratification  of  Unauthokized  Act  of  Agknt^Res  Qest^.  --"" 

1.  Where  an  agent,  of  a  seller  has  exceeded  hiH  authority,  deoIarationB  of  the 
seller'8  offlcera,  on  receiving  a  memorandum  of  the  contract.  Is  admlMsible  in  the 
buyer's  action  for  a  breach,  both  an  part  of  the  ret  gestae  and  as  bearing  on  the 
question  of  ratlllcation.  * 

CoNTKACT  Void  F^or  Impossibility  of  Perform  a  nck. 

2.  To  excuse  performance  of  a  valid  and  lawful  contract,  made  upon  a  suffi- 
cient consideration,  It  must  appear  obviously  ImpoKsible  of  performance  in  the 
nature  of  things  by  any  one,  mere  Impossibility  of  execution  by  the  promissor  is 
not  enough.  To  lUuHtrale:  A  contract  to  sell  salmon  packed  in  Alaska,  the  flsh 
to  be  "exactly  like  Pugot  8ound  fancy  Sockeye,"  is  not  void  as  stipulating  for  the 
impossible,  though,  so  far  as  known,  flsh  of  that  sort  are  not  found  in  Alaska  at 
the  present  time;  for  the  country  is  known  to  be  still  unexplored,  and  If  such  flsh 
are  not  there,  they  may  be  caught  elsewhere  and  packed  in  .Vlaaka. 

Contract  of  Sale  and  Purchase— Statute  of  Frauds. 

8.  A  contract  for  the  sale  of  goods  exceeding  fifty  dollars  in  value,  memoranda 
of  which,  executed  by  a  broker  who  represents  both  parties,  are  delivered  to  and 
retained  by  each,  the  contract  being  also  entered  in  the  broker's  books,  is  not 
within  the  statute  of  frauds. 

Contract  to  Bell  and  Buy  — Expression  of  Consideration. 

4.  A  written  contract  whereby  one  party  covenants  to  buy  and  the  other  to 
sell  specified  goods  exceeding  fifty  dollars  in  value  is  not  within  the  statute  of 
frauds,  as  fiAlUng  to  express  a  consideration  ;  the  mutual  promisee  constituting 
considerations. 

From  Clatsop:    Thomas  A.  McBridk,  Judge. 

This  is  an  action  by  Reid,  Murdoch  &  Co.,  a  corpora- 
tion, against  the  Alaska  Fishermen's  Packing  Co.,  also  a 
corporation,  to  recover  damages  for  a  breach  by  the  de- 
fendant of  an  alleged  contract  to  sell  and  deliver  to  the 
plaintiff  2,500  cases  of  canned  salmon.  The  plaintiff  is 
engaged  in  buying  and  selling  salmon,  with  its  place  of 
business  in  Chicago,  and  the  defendant  in  packing  salmon 
in  Alaska  for  sale.  In  March,  1899,  the  defendant  em- 
ployed C.  M.  Webber  &  Co.,  brokers  of  Chicago,  to  act  as 
its  agent  or  broker  in  selling  its  salmon  in  Illinois  and 
adjoining  states.  Frank  Patton.  of  Astoria,  was  instru- 
mental in  negotiating  the  contract  of  brokerage,  and,  un- 
der an  arrangement  with  Webber  &  Co.,  was  to  receive  a 
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certain  percentage  of  the  commissions  on  the  sales  made 
by  them.  On  April  3,  1899,  Webber  &  Co.  contracted  to 
sell  and  deliver  to  the  plaintiff  for  account  of  the  defend- 
ant 2,500  cases  of  salmon,  and  forwarded  to  Patton  at  As- 
toria for  delivery  to  defendant  a  memorandum  of  the 
contract  as  follows : 

"Alaska  Fisherman  Packing  Co., 

Original. 
Mark  Invoice  Dept.  12.    No.  8364. 
[10c.  Rev.  Stamp.] 

Chicago,  April  3rd,  1899. 
Sold  to  Reid,  Murdoch  &  Co. 
For  account  of  Alaska  Fishermen  Pkg  Co. 

Astoria,  Oregon. 
2500  cases  1  lb.  tall  fancy  Sockeye  Salmon  at  11.00  f.  o.  b. 
Astoria,  Oregon,  unlabeled ;  allow  cost  of  sellers  labels. 
Quality  to  be  equal  to  best  Puget  Sound  fancy  Sockeye — 
Price  guaranteed  against  decline  in  the  market  up  to  date 
of  shipment — Shipment  to  be  as  early  as  any  Puget  Sound 
Fish — Destruction  of  cannery  or  vessel  with  the  Salmon 
shall  cancel  this  contract. 

Terms days,  or  cash  less  H  per  cent  upon  arrival 

&  approval  in  Chicago. 

Buyers  to  be  furnished  with  invoice  and  satisfactory 
delivery  papers  in  time  to  make,  at  their  option,  full  dis- 
count settlement. 

Shipping  directions  to  follow. 

Mark  invoice  and  each  package  No.  ''C  930  Salmon" 
Reid,  Murdoch  &  Co.  guaranteed  against  loss  or  damage 
from  swells  and  spoils  for  six  month  from  date  of  delivery. 

C.  M.  Webber  &  Co." 

Patton  delivered  the  memorandum  to  the  officers  of  the 
defendant,  who  refused  to  accept  or  confirm  the  contract, 
because  the  company  did  not  pack  or  deal  in  fish  of  the 
quality  specified  therein,  and  it  would  not  agree  to  furnish 
salmon  of  that  kind.  The  contract  was  thereupon  returned 
to  Webber  &  Co.,  and  subsequently  modified  by  a  memo- 
randum entered  into  between  them  as  defendant's  agent 
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and  the  plaintiff,  stipulating  ^Hhat  the  salmon  may  be 
packed  in  Alaska,  but  shall  be  exactly  like  Puget  Sound 
fancy  Sockeye."  The  defendant  was  advised  of  the  modi- 
fication, but  denies  that  it  ever  authorized  or  ratified  the 
contract,  or  that  it  ever  became  binding  on  it,  thus  pre- 
senting one  of  the  principal  issues  in  the  case. 

The  defendant  had  a  verdict  and  judgment,  and  plaintiff 
appeals,  assigning  as  error  (1)  the  admission  in  evidence 
of  the  statements  and  declarations  of  the  officers  of  the 
defendant,  made  at  the  time  the  contract  was  delivered  to 
them  by  Patton,and  (2)  in  instructing  the  jury  as  follows  : 

"Here  is  a  contract  that  requires  these  people  to  produce 
a  certain  salmon  to  be  packed  in  Alaska,  but  which  are  to 
be  exactly  like  Puget  Sound  fancy  Sockeye  salmon.  Sup- 
pose these  contracts  had  been  ratified  by  the  acts  of  this 
company,  and  had  led  Reid,  Murdoch  &  ('o.  to  believe  they 
were  going  to  carry  out  the  contract,  then  what  would  it 
amount  to?  If  a  man  contracts  to  do  a  thing  that  is  within 
the  bounds  of  human  possibility  to  accomplish,  it  does  not 
matter  whether  he  makes  a  hard  bargain,  so  long  as  it  is 
within  the  bounds  of  human  possibility.  And  if  it* was 
within  the  bounds  of  human  possibility  for  them  to  fur- 
nish those  salmon,  or  if  Reid,  Murdoch  &  Co.  had  a  right 
to  suppose  it  was  within  the  bounds  of  human  possibility, 
they  would  have  to  do  it.  They  had  no  business  to  enter 
into  a  contract,  and  mislead  people  who  do  not  know  about 
it,  on  the  theory  they  are  able  to  carry  it  out.  But  if  two 
men  undertake  a  contract  that  is  not  a  human  possibility, 
and  both  of  them  know  it  is  not  a  human  possibility,  then 
the  contract  is  void.  A  man  cannot  claim  damages  for 
the  breach  of  a  contract  that  he  knew  was  absolutely  im- 
possible when  he  made  it.  One  of  those  cases  I  remem- 
ber when  I  was  a  school  boy,  where  a  man  contracted  to 
go  from  Rome  to  London  in  a  day.  The  man  that  con- 
tracted to  do  that  knew  it  was  an  impossibility  to  do  it,  and 
the  man  that  contracted  with  him  knew  it  was  impossible. 
A  man  cannot  contract,  as  a  matter  of  law,  to  do  anything 
that  is  absolutely  impossible.  If  it  was  a  human  possibility 
anywhere  in  Alaska  for  these  people  to  get  fish  as  good  as 
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Puget  Sound  fancy  Sockeye,  then  they  had  to  do  it.  If 
they  were  mistaken,  and  believed  it  was  possible,  and  the 
purchasers  believed  it  was  possible,  although  even  improb- 
able, then  they  have  to  comply  with  their  contract. 

"Suppose  Reid,  Murdock  &  Co.  knew  the  quality  of  the 
fish  that  could  be  packed  in  Alaska,  and  knew  as  a  matter 
of  fact,  when  they  entered  into  this  contract,  that  it  was 
physically  and  absolutely  impossible  for  these  men  to  get 
a  quality  of  salmon  equal  to  Puget  Sound  Sockeye  salmon, 
and  with  that  knowledge  they  entered  into  the  contract, 
knowing  it  was  absolutely  impossible,  and  there  was  no 
such  salmon  in  Alaska,  then  they  could  not  claim  anything 
but  the  furnishing  of  the  very  nearest  approach  to  that 
that  could  be  packed  in  Alaska.  But  if  they  did  not  know 
it  was  an  absolute  impossibility,  or  did  not  know  anything 
about  it,  and  if  these  parties  went  into  a  hard  contract  of 
that  kind,  they  would  be  bound  by  it.  But  if  the  party 
knew  there  was  not  any  such  fish  there,  then  they  could 
not  claim  anything  more  than  what  was  within  defend- 
ant's power  to  do.  But  if  the  buyer  was  ignorant,  and  did 
not  know  but  what  it  was  possible  to  get  such  salmon  as 
that,  then  the  company  has  got  to  do  it,  or  pay  the  dam- 
ages for  not  doing  it. 

''Suppose  a  contract  like  Fulton  stated  to  the  jury,  to  fur- 
nish a  dozen  grizzly  bears  caught  in  Clatsop  County,  and 
the  buyer  knew  there  wasn't  a  grizzly  bear  in  the  county, 
he  could'nt  claim  damages  because  I  did  not  furnish  him 
the  grizzly  bears.  But  suppose  a  stranger  came  here,  and 
did  not  know  but  what  there  were  grizzly  bears  in  the  out- 
skirts of  Astoria,  and  I  led  him  to  enter  into  such  a  con- 
tract, I  would  have  to  do  it,  or  pay  damages  for  not  doing 
it.  Take  it  in  this  case:  It  is  a  question  of  fact,  under  all 
the  circumstances  of  the  case,  to  say  whether  these  men 
in  Chicago  had  such  knowledge  of  the  kind  and  quality 
of  fish  caught  in  Alaska,  under  all  this  testimony,  as  would 
lead  them  to  believe,  or  call  them  to  a  knowledge  of  the 
fact,  it  was  a  physical  impossibility  to  produce  or  comply 
with  a  contract  to  furnish  salmon  equal  in  quality  to  Puget 
Sound  Sockeye  salmon.  If  it  was  impossible,  and  they 
knew  it,  and  contracted  for  it,  then  they  cannot  recover 
in  this  case.    If  it  was  an  impossibility  even,  and  they  did 
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not  know  it,  or  even  if  they  had  reason  to  believe  it  was  a 
human  impossibility,  then,  so  far  as  the  contract  is  con- 
cerned, if  it  was  ratified,  and  it  was  a  good  contract,  they 
would  not  be  bound  by  it.  I  think  it  depends  first  on  the 
ratification  of  this  contract  —  whether  these  parties  ratified 
it;  and  the  other  proposition  I  have  gone  over.'' 

Revbrsbd. 

For  appellant  there  was  a  brief  over  the  names  of  Frank 
Spittle  and  Clifton  R.  Thomson^  with  an  oral  argument  by 
Mr.  Spittle, 

For  respondent  there  was  a  brief  over  the  name  of  Ful- 
ton Bros.,  with  an  oral  argument  by  Mr,  O.  C,  Fulton. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion. 

1.  We  think  that  the  evidence  was  competent  as  to  the 
statements  made  by  the  officers  of  the  defendant,  when  the 
memorandum  was  delivered  to  them  by  Patton,  to  the 
effect  that  they  would  not  ratify  or  confirm  the  contract 
because  the  defendant  did  not  pack  or  deal  in  salmon  of 
the  kind  specified  therein.  It  is  admitted  that  Webber  & 
Co.  exceeded  their  authority  in  making  the  contract  of 
warranty  as  to  the  quality  of  fish.  In  order  to  render  the 
defendant  liable  thereon,  it  was  necessary,  therefore,  for 
the  plaintiff  to  show  that  it  had  ratified  the  contract,  either 
in  express  tepms  or  by  silence  and  acquiescence.  One 
material  act  in  the  alleged  ratification  was  the  delivery  of 
the  memorandum  of  the  contract  to  defendant,  thus  ad- 
vising it  of  the  contents  thereof.  What  was  said  at  the  time 
explaining  the  act  of  delivery  and  illustrating  its  character 
was  competent  as  part  of  the  res  gestae,  and  as  tending  to 
show  the  want  of  an  express  ratification:  1  Greenl.  Ev. 
(15  ed.),  §  108;  Feagon  v.  Cureton,  19  Ga.  404;  Wetmore 
V.  Mell,  1  Ohio  St.  26(59  Am.  Dec.  607);  Fischer  Leaf  Co. 
V.  Whipple,  51  Mo.  App.  181  ;  Currier  v.  Boston  &  Maine 
R.  Co.  34  N.  H.  498. 

liS  Or.— 28 


434  Rkid  v.  Alaska  Pa(?king  Co.  [43  Or. 

2.  The  instruction  that  an  agreement  to  do  something 
which  both  parties  know  at  the  time  to  be  physically  im- 
possible cannot  be  enforced  is  sound  as  an  abstract  propo- 
sition of  law.  **A  mutual  undertaking  between  parties," 
says  Mr.  Bishop,  "to  do  what  both  know  to  be  impossible, 
is  vain  and  idle,  lacking  the  elements  of  contract,  and  no 
suit  can  be  maintained  thereon ":  Bishop,  Cont.  §  579. 
And  Mr.  Clark  says:  '^A  promise  to  do  something  which 
is  either  impossible  in  law  or  physically  impossible  is  no 
consideration  ":  Clark,  Cont.  181.  Before  one  can  be  ex- 
cused, however,  from  the  performance  of  a  valid  contract, 
deliberately  entered  into,  because  of  the  impossibility  of 
performance,  it  must  appear  that  the  thing  agreed  to  be 
done  is  impossible  upon  its  face,  and  cannot,  by  any  means, 
be  effected.  It  is  no  excuse  for  the  nonperformance  of  a 
contract  that  it  is  impossible  for  the  obligor  to  fulfill  it,  if 
the  performance  be  in  its  nature  possible.  **  If  the  cove- 
nant be  within  the  range  of  possibility,"  says  Mr.  Chief 
Justice  Nelson,  "however  absurd  or  improbable  the  idea 
of  the  execution  of  it  may  be,  it  will  be  upheld  —  as  where 
one  covenants  it  shall  rain  to-morrow,  or  that  the  Pope 
shall  be  at  Westminster  on  a  certain  day.  To  bring  the 
case  within  the  rule  of  dispensation,  it  must  appear  that 
the  thing  to  be  done  cannot  by  any  means  be  accomplished ; 
for,  if  it  is  only  improbable,  or  out  of  the  power  of  the  ob- 
ligor, it  is  not  in  law  deemed  impossible.  ♦  ♦  If  a  party 
enter  into  an  absolute  contract  without  any  qualification 
or  exception,  and  receives  from  the  party  with  whom  he 
contracts  the  consideration  of  such  engagement,  he  must 
abide  by  the  contract,  and  either  do  the  act  or  pay  dam- 
ages ;  his  liability  arising  from  his  own  direct  and  positive 
undertaking":  Beebe  v.  Johnson,  19  Wend.  500  (32  Am. 
Dec.  518). 

There  is  a  marked  distinction,  not  to  be  overlooked  in 
this  connection,  between  a  mere  disability  or  inability  of 
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a  party  to  perform  a  contract  and  the  absolute  and  inher- 
ent impossibility  of  performance  in  the  true  sense.  Thus, 
it  is  a  defense  to  an  action  on  a  contract  for  the  sale  of 
specific  property  that  the  property  had  ceased  to  exist 
when  the  contract  was  entered  into,  or  had  perished  or 
been  destroyed  before  the  time  of  performance,  because 
in  that  event  performance  is  physically  impossible:  Dex- 
ter V.  Norton^  47  N.  Y.  62  (7  Am.  Rep.  415);  Wells  v.  CaU 
nan,  107  Mass.  514  (9  Am.  Rep.  65).  A  contract,  however, 
to  make  and  deliver  a  quantity  of  goods  by  a  stated  time, 
may  become  impossible  in  fact  by  the  destruction  of  the 
vendor's  mill  or  factory ;  but  that  would  be  no  excuse 
(Jones  V.  United  States,  96  U.  S.  24  ;  Booth  v.  Spuyten  Duyvil 
Mill  Co.  60  N.  Y.  487),  unless,  perhaps,  the  agreement  was 
to  produce  or  manufacture  the  goods  in  the  vendor's  own 
mill  which  had  been  destroyed  :  Howell  v.  Couplandy  L.  R. 
9  Q.  B.  462.  Unless  an  act  is  inherently  impossible  within 
itself,  a  contract  to  do  it  is  binding,  although  the  perform- 
ance may  be  improbable,  or  even  impossible,  to  the  prom- 
isor. To  excuse  performance,  the  impossibility  must  be 
something  more  than  merely  a  great  inconvenience,  hard- 
ship, or  even  impracticability.  "If  one,  for  a  valid  con- 
sideration, promises  another  to  do  that  which  is  in  fact 
impossible,"  says  Mr.  Parsons,  "but  the  promise  is  not 
obtained  by  actual  or  constructive  fraud,  and  is  not,  on  its 
face,  obviously  impossible,  there  seems  no  reason  why  the 
promisor  should  not  be  held  to  pay  damages  for  the  breach 
of  the  contract ;  not,  in  fact,  for  not  doing  what  cannot  be 
done,  but  for  undertaking  and  promising  to  do  it'':  2  Par- 
sons, Gont.(7ed.)*673.  Mr.  Clark  says  that  the  thing  agreed 
to  be  done  must  be  impossible  on  its  face,  not  merely  im- 
probable, or  impossible  to  the  promisor :  Clark, Cont.§  181. 
And  Mr.  Chitty,  that  it  must  be  "naturally  impossible": 
1  Chitty,  Cont.  (11  Am.  ed.)  64.  The  doctrine  is  well  illus- 
trated by  the  early  case  of  Thornborow  v.  Whitacre,  2  Raym. 
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1104.  In  that  case  the  defendant,  for  a  valuable  consid- 
eration, promised  to  deliver  to  the  plaintiff  two  grains  of 
rye  corn  on  a  certain  Monday,  and  to  double  the  quantity 
in  geometrical  progression  on  each  succeeding  Monday 
for  a  definite  time.  It  was  insisted  that  the  agreement 
Avas  void,  and  impossible  of  performance,  because  there 
was  not  enough  rye  in  the  world  with  which  to  comply 
therewith.  In  support  of  this  proposition  it  was  argued 
that  there  were  three  sorts  of  impossibilities  which  excuse 
a  party  to  a  contract  from  its  performance:  (1)  An  impos- 
sibility in  law;  (2)  a  natural  impossibility,  preventing 
performance  from  the  nature  of  the  thing;  and  (3)  im- 
possibility in  fact,  although  there  be  no  inherent  impos- 
sibility in  the  nature  of  the  thing  stipulated  to  be  per- 
formed. But  the  court  overruled  the  defense,  Mr.  Chief 
Justice  Holt  saying  that,  where  a  man  will,  for  a  valuable 
consideration,  undertake  to  do  an  impossible  thing,  though 
it  cannot  be  performed,  yet  he  shall  answer  in  damages, 
and  that  the  impossibility  urged  in  the  case  was  only  im- 
possible in  fact  and  with  respect  to  the  defendant's  ability, 
which  was  not  such  an  impossibility  as  would  make  the 
contract  void. 

The  rule  to  be  deduced  from  the  authorities  is  that,  if 
one  enters  into  a  valid  contract,  for  a  sufficient  consiiJera- 
tion,  to  do  a  lawful  thing,  possible  in  itself — that  is,  in 
the  nature  of  things  —  to  be  done,  he  must  either  carry 
out  the  contract  according  to  its  terms  or  answer  in  dam- 
ages for  a  failure  to  do  so.  The  mere  impossibility  of  per- 
formance in  fact  wuU  not  be  enough,  but  the  contract  must 
be  obviously  impossible  upon  its  face  before  such  a  defense 
can  be  made  :  The  Harriman,  76  U.  S.  (9  Wall.)  161.  Now, 
applying  this  rule  to  the  contract  under  consideration,  it 
cannot,  we  think,  be  held  that  the  packing  of  salmon  in 
Alaska  "exactly  like  Puget  Sound  fancy  Sockeye"  is  inher- 
ently impossible.    It  will  be  readily  conceded  that  salmon 
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of  this  class  can  be  packed  in  Alaska  if  they  can  be  found 
there,  and,  even  if  they  cannot  be  found  there,  they  can 
be  taken  there  and  packed  ;  hence  it  is  clearly  possible  to 
pack  them  in  Alaska.  But,  going  further,  and  assuming 
that  the  contract  contemplates  that  the  salmon  were  to  be 
both  caught  and  packed  in  Alaska  (although  it  is  not  so 
stipulated),  yet  the  performance  is  not  so  physically  or  ob- 
viously impossible  as  to  be  an  excuse  for  failing  to  comply 
with  the  contract.  The  waters  and  bays  of  Alaska  cover 
many  thousands  of  miles,  and  a  very  large  part  is  unde- 
veloped and  unexplored.  Even  if  heretofore  no  salmon 
have  been  found  in  the  waters  of  that  country  exactly  like 
the  Puget  Sound  fancy  Sockeye,  it  furnishes  no  proof  that 
they  are  not  there,  or  cannot  be  taken  there  and  packed. 
Impossibility  of  performance,  as  a  defense,  does  not  rest 
nor  can  it  be  based  upon  a  mere  improbability,  or  even  an 
impossibility  in  fact,  but  it  must  appear  on  the  face  of  the 
contract  and  from  its  nature  that  the  performance  is  ab- 
solutely and  physically  impossible ;  otherwise  the  contract 
must  be  held  valid  and  binding.  The  defendant  was  en- 
gaged in  the  business  of  packing  salmon  in  Alaska,  and 
knew,  or  should  have  known,  whether  it  was  possible  for 
it  to  comply  with  the  contract.  If,  with  this  knowledge,  it 
deliberately  stipulated  to  furnish  to  the  plaintiff  a  certain 
quality  of  fish,  it  must  live  up  to  its  contract,  or  answer 
in  damages  for  a  failure  to  do  so ;  nor  can  it  urge  as  a  de- 
fense the  mere  impossibility  of  performance.  It  was  error, 
therefore,  to  give  the  instruction  complained  of,  because 
it  was  not  applicable  to  the  contract  under  consideration. 
3.  It  is  argued,  however,  that  the  error  was  harmless, 
for  the  contract  itself  is  invalid,  because  (1 )  it  is  unilateral, 
and  not  binding  upon  plaintiff,  and  (2)  it  is  an  agreement 
for  the  sale  of  personal  property  at  a  price  in  excess  of  $50, 
and  does  not  express  a  consideration.  Neither  of  these 
points  was  made  in  the  court  below,  and  it  is  probable  that 
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all  the  evidence  bearing  on  the  validity  of  the  contract 
from  this  point  of  view  was  not  given  at  the  trial.  It  is 
doubtful,  therefore,  whether  we  should  now  consider  the 
question  suggested.  Enough  does  appear,  however,  to  show 
that  the  contract  \^as  made  by  a  firm  of  brokers,  probably 
acting  as  the  agents  of  both  parties — of  the  defendant  to 
sell,  and  of  the  plaintiff  to  buy.  The  memorandum  de- 
livered by  them  to  the  defendant  through  Patton  is  in  form 
a  sold  note.  It  is  probable  they  delivered  a  bought  note  to 
the  plaintiff,  and  entered  the  contract  in  their  books.  If 
so,  their  signature  was  the  signature  of  both  parties,  and, 
if  the  notes  were  retained  without  objection  by  such  par- 
ties, the  contract  is  mutually  binding  upon  them,  and  is  a 
good  contract  of  sale  and  purchase :  Butler  v.  Thomson^  92 
U.  S.  412;  Benjamin,  Sales  (7  ed.),  §  277;  Browne,  Stat. 
Frauds  (4  ed.),  §  351 ;  4  Am.  &  Eng.  Ency.  Law  (2  ed.),  751. 
4.  This  view  disposes  of  the  other  question,  because  the 
promise  of  the  plaintiff  to  purchase  was  a  good  considera- 
tion for  the  promise  of  the  defendant  to  sell,  and  there- 
fore the  contract  does  express  a  consideration:  Bishop, 
Cont.  §  76.  The  judgment  of  the  court  below  is  reversed, 
and  a  new  trial  ordered.  Reversed. 

Argued  9  July,  decided  3  August,  1903. 

^  ^1  GELDABD  v.  ICABSHAIil^. 

t47    272|  [73Pac.880.] 

Master  and  Hbbvant  — Question  of  Negligence  for  Jury. 

1.  A  servant  was  injured  by  the  fall  of  a  heavy  timber,  due  U>  the  breaking  of 
the  rope  by  which  It  was  being  lowered.  The  master  was  personally  superintend- 
ing the  work.  The  rope  had  been  in  use  in  the  work  for  some  time,  was  old,  and, 
owing  to  the  manner  of  doing  the  work,  was  subject  to  constant  chaflng  over 
sharp  edges.  It  broke  without  extraordinary  strain,  and  had  parted  the  day  be- 
fore. Held,  that  the  evidence  required  the  submission  of  the  master's  negligence 
t-o  the  Jury. 

Assumption  of  Risk  by  Servant. 

2.  A  servant  who  has  assisted  but  once  in  lowering  timbers  by  a  rope,  being 
then  assigned  to  other  work,  does  not  assume  the  risk  of  the  rope's  breaking,  even 
though  he  knows  it  parted  the  previous  day  through  the  allied  carelessness  of  a 
workman ;  it  not  appearing  that  he  had  actual  knowledge  of  any  defect  therein. 
Moreover,  knowing  of  the  breaking,  he  had  a  right  to  assume  that  a  new  rope  had 
been  substituted  by  the  master. 
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From  Multnomah :  Arthur  L.  Frazer,  Judge. 

This  is  an  action  by  Matthew  Geldard  against  J.  I.  Mar- 
shall to  recover  damages  for  an  injury  to  the  plaintiff 
alleged  to  have  been  caused  by  the  negligence  of  the 
defendant.  In  October,  1901,  the  defendant  was  building 
an  elevated  roadway  at  Inman,  Poulsen  &  Co.^s  mill  in 
Portland,  and  plaintiff  was  employed  by  him  upon  the 
work.  The  roadway  was  supported  by  three  rows  of  piling 
driven  in  the  ground.  Upon  the  top  of  each  row  was 
placed  a  plate  or  cap,  twelve  inches  square,  of  rough  tim- 
bers. A  part  of  the  work  consisted  in  fastening  the  rows 
of  piling  together  with  braces,  one  end  of  each  brace  be- 
ing nailed  or  spiked  near  the  top  of  one  pile  and  at  the 
bottom  of  a  pile  in  the  adjoining  row.  These  braces  were 
4x12  inches  in  size,  and  from  twenty-eight  to  thirty-four 
feet  long,  weighing  about  500  pounds  each.  They  were 
lowered  to  their  respective  places  from  the  top  of  the  caps 
in  about  the  following  manner :  The  defendant  and  one 
of  his  workmen,  standing  on  a  platform  near  the  top  of  a 
row  of  piles  to  which  the  upper  end  of  the  brace  was  to  be 
fastened,  pushed  or  shoved  the  brace  out  toward  the  oppo- 
site row  of  piles ;  and  a  workman  standing  on  the  cap  of 
the  latter,  by  slacking  a  rope  attached  to  the  end  of  the 
brace,  and  passing  once  around  the  cap  on  which  he  was 
standing,  lowered  the  end  to  the  place  where  it  was  to  be 
fastened  near  the  bottom  of  the  pile.  There  were  forty- 
eight  of  these  braces  used  in  the  work,  and  all  were  thus 
put  in  place.  While  the  defendant  and  two  of  his  workmen 
were  engaged  in  lowering  the  last  one,  the  rope  parted, 
and  the  brace  fell,  striking  and  knocking  down  a  platform 
upon  which  plaintiff  was  working,  and  precipitating  him 
to  the  ground, a  distance  of  twenty-five  or  thirty  feet.  The 
plaintiff  had  been  working  on  the  job  for  the  defendant 
about  ten  days.    Ilis  work  did  not  require  him  to  use  the 
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rope,  and  he  had  nothing  to  do  with  lowering  the  braces. 
A  few  days  before,  however,  he  handled  the  rope  in  lower- 
ing one  brace;  but,  being  too  slow  to  suit  the  defendant, 
he  was  detailed  to  other  work.    His  duty  at  the  time  of 
the  accident  was  to  follow  along  after  the  other  workmen, 
and  securely  spike  the  braces  near  the  top  of  one  row  of 
piling  after  they  had  been  put  in  place,  which  he  was  do- 
ing when  the  accident  occurred.    The  rope  which  broke 
was  three  fourths  or  one  inch  in  diameter,  and  there  was 
evidence  tending  to  show  that  it  was  an  old  one.    The  de- 
fendant had  used  it  in  the  manner  described  in  lowering 
all  the  braces,  and  it  had  parted  the  day  before.    Dakin, 
who  was  handling  the  rope  at  the  time  of  the  accident, 
testified  that  he  was  following  the  orders  of  the  defendant, 
who  was  personally  present,  directing  the  operations ;  that 
he  lowered  the  brace  as  carefully  as  he  could ;  that  at  the 
time  the  rope  broke  it  was  not  moving,  because  the  defend- 
ant had  ordered  him  to  hold  the  brace  stationary  while  he 
and  the  other  workman  were  putting  their  end  of  the  brace 
in  place.    Meyer,  who  was  also  assisting  the  defendant  at 
the  time,  testified  that  he  and  the  defendant  were  driving 
the  brace  in  place  when  the  rope  parted,  but  he  did  not 
notice  how  Dakin  was  letting  the  rope  out.    E.  D.  Pittman, 
a  cordage  man,  was  called  to  show  that  using  a  rope  in 
lowering  heavy  timbers  in  the  manner  described  would 
have  a  tendency  to  chafe  and  soon  wear  it  out.    The  negli- 
gence charged  is  that  the  rope  which  broke  and  allowed 
the  brace  to  fall  was  unsafe,  defective,  and  insufficient,  to 
the  knowledge  of  the  defendant.    The  answer  sets  up  three 
defenses  :  (1)  That  plaintiff  so  carelessly  allowed  his  atten- 
tion to  be  diverted  from  his  surroundings  and  duties  as 
to  step  and  fall  from  the  platform  ;  (2)  that  he  assumed  all 
the  risks  and  dangers  connected  with  and  incident  to  the 
use  of  the  rope,  as  a  part  of  his  employment;  and  (3)  that 
his  accident  was  due  to  the  negligence  of  a  fellow  servant. 
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At  the  close  of  the  plaintiff's  testimony,  the  court  directed 
a  nonsuit,  and  from  the  judgment  entered  thereon  the 
plaintiff  appeals.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Stewart 
B.  Linthicum,  with  a  brief  over  the  name  of  Williams^ 
Wood  &  Linthicum  to  this  effect : 

I.  It  is  the  duty  of  the  master  to  provide  and  maintain 
reasonably  safe  and  suitable  appliances  for  the  conduct  of 
the  work :  Miller  v.  Southern  Pac,  Co,  20  Or.  285  (26  Pac. 
70);  Knahtla  v.  Oregon  S.  L,  Ry.  Co.  21  Or.  136-143  (27 
Pac  91);  Mast  v.  iTem,  34  Or.  247  (75  Am.  St.  Rep.  508, 
note,  5  Am.  Neg.  Rep.  88,  54  Pac.  950);  Brunell  v.  South- 
ern Pac.  Co.  34  Or.  257  (5  Am.  Neg.  Rep.  711,  56  Pac.  129); 

Wagner  v.  Portland,  40  Or.  389,  403  (60  Pac.  985,  67  Pac. 
300);  Johnson  v.  Portland  Stone  Co.  40  Or.  436,  440  (67 
Pac.  1013,  68  Pac.  425);  Robinson  v.  Taku  Fishing  Co.  42 
Or.  537  (71  Pac.  790). 

II.  Where  an  appliance  is  used  in  a  proper  manner  and 
a  break  occurs,  the  break  is  in  itself  evidence  that  the  ap- 
pliance was  defective,  and  that  the  master  was  negligent : 
Moynihan  v.  Hills  Co.  146  Mass.  586  (4  Am.  St.  Rep.  348, 
16  N.  E.  574);  White  \.  Boston  &  A.  R.  Co.  144  Mass.  404 
(11  N.  E.  552);  Feital  v.  Middlesex  R.  Co.  109  Mass.  398 
(12  Am.  Rep.  720);  Railroad  Co.  v.  Walrath,  38  Ohio  St. 
4f>l  (43  Am.  Rep.  433);  Westland  v.  Gold  Coin  Mines  Co., 
101  Fed.  59  ;  Barnowski  v.  Helson,  89  Mich.  523  (50  N.  W. 
989,  15  L.  R.  A.  33);  Mulcairns  v.  Janesville,  67  Wis.  25 
(29  N.  W.  565);  Bahr  v.  Lombard,  58  N.  J.  Law,  233  (21 
Atl.  190). 

III.  Risks  arising  from  negligence  of  the  master  are  not 
risks  ordinarily  incident  to  employment,  and  are  not  as- 
sumed by  the  servant :  Conlon  v.  Oregon  S.  L.  Ry.  Co.  23 
Or.  499,  502  (32  Pac.  397);  Wild  v.  Oregon  S.  L.  Ry.  Co. 
21  Or.  159,  164  (27  Pac.  954). 

IV.  The  servant  has  a  right  to  assume  that  the  master 
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will  furnish  safe  and  proper  appliances,  and  keep  the  same 
in  good  repair :  Johnston  v.  Oregon  S.  L.  Ry.  Co.  23  Or.  94, 
104  (31  Pac.  283);  Raihvay  Co,  v.  Archibald,  170  U.  S.  ()«5 
(18  Sup.  Ct.  777);  New  York,N.H.&H.R.  R.Co.v.O'Leary, 
93  Fed.  741 ;  Achison  R.  Co.  v.  Swarts,  58  Kan.  235 ;  Delude 
V.  St.  Paul  City  Ry.  Co.  55  Minn.  63  (56  N.  W.  461);  Kranz 
V.  Long  Island  Ry.  Co.  123  N.  Y.  1  (25  N.  E.  206,  20  Am. 
St.  Rep.  716). 

For  respondent  there  was  an  oral  argument  by  Mr,  Jerry 
E.  Bronaugh,  with  a  brief  over  the  name  of  Bronaugh  <fr 
Bronaugh  to  this  effect : 

(1)  A  master  is  not  an  insurer  of  the  safety  of  his  ser- 
vant, and  is  therefore  not  bound  to  furnish  absolutely  safe 
appliances.  His  duty  in  this  behalf  is  discharged  when  he 
furnishes  reasonably  safe  appliances,  and  he  is  presumed 
to  have  done  so,  and  the  burden  of  proving  the  master 
negligent  rests  upon  the  complainant,  nor,  in  this  State, 
can  the  doctrine  of  ^^Res  ipsa  loquitur^^  be  substituted  for 
this  proof:  Duntley  v.  Inman,  42  Or.  334  (70  Pac.  529,  59 
L.  R.  A.  785);  Kinkaid  v.  Oregon  S.  L.  Ry.  Co.  22  Or.  35 
(29  Pac.  3);  Nutt  v.  Southern  Pac.  Co.  25  Or.  291  (35  Pac. 
()53);  Walsh  v.  Oregon  Ry.  &  Nav.  Co.  10  Or.  250 ;  Knahtla 
v.  Oregon  S.  L.  Ry.  Co.  21  Or.  13()  (27  Pac.  91).  From  the 
fact  that  an  appliance  broke  once  before  when  used  by  a 
different  person  under  different  circumstances  no  pre- 
sumption of  its  being  defective  could  legally  arise. 

(2)  A  servant  has  the  right  to  assume  that  the  master 
will  furnish,  and  has  furnished,  reasonably  safe  and  suit- 
able appliances,  but  if  the  servant  ascertains,  or  has  rea- 
sonable opportunity  to  ascertain,  that  he  has  not  done  so, 
but  has  furnished  unsafe  and  defective  appliances,  and 
thereafter  continues  to  use  them  without  a  promise  on  the 
master's  part  for  betterments,  he  does  so  at  his  own  peril : 
Duntley  v.  Inman,  42  Or.  334  (59  L.  R.  A.  785,  70  Pac.  531); 
Burrows,  Negligence,  §  45 ;  Brown  v.  Oregon  Lum.  Co,  24 
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Or.  317  (33  Pac.  557);  Stager  v.  Troy  Laundry  Co.  38  Or. 
480  (53  L.  R.  A.  459,  G3  Pac.  645);  Stone  v.  Oregon  City 
Mfg,  Co.  4  Or.  52;  McGlyn  v.  Brodie,  31  Cal.  376;  John- 
son V.  Oregon  S.  L.  Ry.  Co.  23  Or.  9  (31  Pac.  283);  Hurst 
V.  Burnside,  12  Or.  520  (8  Pac.  888). 

(3)  A  master  may  conduct  bis  business  in  a  manner 
most  agreeable  to  himself,  using  either  old  or  new  appli- 
ances ;  and  an  employe  who  has  knowledge  of  the  char- 
acter of  the  appliances  furnished  him  by  the  master,  and 
is  injured  in  their  use,  cannot  recover :  Duntley  v.  Inman^ 
42  Or.  334  (59  L.  R.  A.  785,  70  Pac.  529-531);  Quigley  v. 
Levering,  167  N.  Y.  58  (60  N.  E.  276);  Brown  v.  Oregon 
Lam.  Co.  24  Or.  319  (33  Pac.  557);  Stone  v.  Oregon  City 
Mfg.  Co.  4  Or.  52 ;  Gibson  v.  Oregon  S.  L.  Ry.  Co.  23  Or. 
493  (32  Pac.  295). 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing language,  delivered  the  opinion  of  the  court. 

The  first  and  third  defenses  set  up  in  the  answer  may 
be  eliminated  from  the  discussion,  as  they  are  not  sup- 
ported by  the  testimony.  The  only  questions  for  our  con- 
sideration are  (1)  whether  there  was  any  evidence  from 
which  the  jury  could  have  found  that  defendant  was  neg- 
ligent in  using  a  defective  or  unsafe  rope;  and  (2)  if  so, 
whether  the  risk  incident  thereto  was  assumed  by  the 
plaintiff. 

The  principles  of  law  by  which  these  questions  are  to 
be  determined  are  too  well  established  to  require  anything 
more  than  a  mere  statement.  It  is  the  duty  of  a  master 
to  exercise  reasonable  care  to  furnish  his  servant  with  a 
reasonably  safe  place  in  which  to  work,  and  reasonably 
safe  appliances  and  instrumentalities  to  work  with,  and  to 
keep  them  in  that  condition.  For  a  failure  in  either  of 
these  respects  he  is  liable  to  an  injured  servant  who  is 
himself  free  from  negligence,  unless  the  defects  are  known 
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to  or  plainly  observable  by  him :  Miller  v.  Inman,  40  Or. 
161, 165  (66  Pac.  713).  In  an  action  by  a  servant  against 
his  master  to  recover  damages  for  an  injury,  the  burden 
of  proof  is  on  the  plaintiff  to  show  the  negligence  charged, 
and  the  mere  happening  of  the  accident  is  ordinarily  not 
sufficient :  Duntley  v.  Inman,  42  Or.  334  (70  Pac.  529).  But 
it  is  not  necessary  that  there  should  be  positive  proof  of 
negligence.  It,  like  any  other  fact,  may  be  inferred  from 
the  circumstances.  There  may  be,  and  are,  cases  in  which 
the  master's  negligence  is  clearly  inferable,  although  there 
is  no  positive  proof  thereof.  The  rule  is  that  if  two  infer- 
ences may  be  legitimately  drawn  from  the  facts  in  evidence, 
one  favorable  and  the  other  unfavorable  to  the  defendant, 
a  question  is  presented  which  calls  for  the  opinion  of  the 
jury.  If,  however,  there  is  no  proof  of  any  fact  b}^  which 
the  defendant's  conduct  may  be  ascertained,  there  is  noth- 
ing for  the  jury.  The  mere  proof  of  an  accident,  therefore, 
ordinarily  raises  no  presumption  of  negligence ;  but,  where 
it  is  accompanied  by  proof  of  facts  and  circumstances  from 
which  an  inference  of  negligence  may  or  may  not  be  drawn, 
the  case  cannot  be  determined  bv  the  court  as  a  matter  of 
law,  but  must  be  submitted  to  the  jury. 

1.  Now  in  this  case  certain  facts,  independent  of  mere 
proof  of  the  accident,  stand  out  clearly  from  the  testimony. 
The  defendant  was  personally  directing  the  work,  and  had 
actual  knowledge  of  the  size  and  condition  of  the  rope  in 
use,  or  was  chargeable  therewith.  The  same  rope  had 
been  used  by  him  in  lowering  all  the  other  braces,  and  had 
therefore  been  subjected  to  a  heavy  strain.  In  lowering 
each  brace,  a  turn  of  the  rope  was  taken  around  the  cap, 
and  the  brace  lowered  by  slacking  it  up.  It  was  thus 
necessarily  subjected  to  more  or  less  friction  each  time  a 
brace  was  lowered,  by  coming  in  contact  with  the  sharp 
edges  of  the  cap.  As  a  consequence,  it  was  manifestly  not 
in  as  good  condition  at  the  time  of  the  accident  as  at  the 
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beginning  of  the  work.  The  rope  broke  in  ordinary  use, 
and  without  being  subjected  to  any  unusual  or  extraordi- 
nary strain.  In  addition  to  all  this,  there  was  evidence 
tending  to  show  that  it  was  an  old  rope,  and  that  it  broke 
the  dav  before  when  in  use.  All  these  circumstances  tended 
to  show  that  the  rope  was  imperfect  and  unsuitable  for 
the  purposes  to  which  it  was  applied,  and  we  do  not  think 
it  can  be  said,  as  a  matter  of  law,  that  under  such  circum- 
stances there  is  no  question  for  the  jury.  In  the  Duntley 
Case,  which  seems  to  be  relied  upon  by  defendant,  the  in- 
jury was  caused  by  the  sudden  breaking  of  an  iron  pulley. 
The  testimony  did  not  show  any  apparent  cause  for  the 
breaking.  The  pulley  had  been  purchased  from  and  set 
up  by  a  reputable  manufacturer.  It  had  been  in  constant 
and  successful  use  for  some  time,  and  was  admittedly  suit- 
able and  proper  for  the  use  to  which  it  was  put.  There 
was  therefore  nothing  from  which  the  negligence  of  the 
defendant  could  have  been  inferred,  except  the  mere  fact 
of  the  accident,  and  this  the  court  held  was  insufficient. 
But  here  the  sufficiency  of  the  rope  which  broke  is  chal- 
lenged. It  was  shown  that  the  defendant  had  used  it  in  a 
manner  necessarily  calculated  to  weaken  and  destroy  its 
efficiency,  that  it  had  broken  the  day  before,  and  that  it 
was  an  old  rope.  Thus  there  was  proof  tending  to  show 
that  the  rope  was  defective  and  insufficient,  aside  from 
the  mere  happening  of  the  accident,  and  the  distinction 
between  this  and  the  Duntley  Case  is  clear. 

2.  It  is  argued,  however,  that,  even  if  the  rope  was  de- 
fective and  inadequate  for  the  work,  the  plaintiff  assumed 
the  increased  risk  caused  thereby  by  continuing  in  the  de- 
fendant's service.  The  rule  is  well  established  that  where 
an  employe  receives  and  uses  a  defective  appliance  he 
cannot  recover  for  an  injury  resulting  therefrom,  if,  with 
knowledge  of  the  defect,  he  continues  in  its  use  without 
notice  to  his  employer.    There  is  no  evidence  in  this  case. 
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however,  that  the  plaintiff  knew  the  rope  was  defective  or 
worn.  He  did  not  use  it  to  any  extent.  He  had  not  ex- 
amined or  noticed  it  particularly,  nor  was  it  his  place  to 
do  so.  It  was  the  duty  of  the  defendant  to  furnish  reason- 
ably safe  appliances  for  the  %se  of  his  servants,  and  the 
plaintiff  had  a  right  to  assume  that  this  duty  had  been 
discharged  :  Johnston  v.  Oregon  S.  L.  Ry.  Co.  23  Or.  94, 104 
(31  Pac.  283);  7exas  &  Pac.  Ry.  v.  Archibald,  170  U.  S.  665 
(18  Sup.  Ct.  777).  Nor  does  his  knowledge  of  the  breaking 
of  the  rope  the  day  before  the  accident  alter  the  situation. 
He  was  not  using  it  at  the  time,  and  did  not  know  that  the 
break  was  the  result  of  a  defect  therein.  Indeed,  from 
what  the  defendant  said  at  the  time,  and  from  his  conduct, 
the  plaintiff  had  a  right  to  suppose  that  the  breaking  was 
caused  by  the  carelessness  of  the  man  who  was  handling 
the  rope.  Moreover,  he  had  a  right  to  assume,  even  if  the 
break  had  been  caused  bv  a  defect,  that  the  defendant  had 
since  substituted  a  suitable  rope  in  its  place.  We  do  not 
think,  therefore,  under  the  testimony  as  it  stands,  that 
there  was  any  ground  for  holding  that  the  plaintiff  as- 
sumed the  increased  risk  caused  by  the  use  of  a  defective 
rope,  if  it  was  in  fact  defective.  From  these  views  it  fol- 
lows that  the  court  was  in  error  in  sustaining  the  motion 
for  a  nonsuit,  and  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial.  Reversed. 

Decided  H  January,  liKM. 

STATE  V.  QRAT. 

[  74  Pac.  927.] 

s46    ^?         Ckiminal  Law  — Admissibility  of  Dying  Declarations.* 
g4g      31  1.  It  Ih  not  necessary  that  an  InJ  ured  person  have  expressed  a  belief  in  the  near 

presence  of  death  to  render  his  statements  competent  as  dying  declarations,  as 
his  condition  of  mind  may  be  quite  apparent  from  his  conduct.    For  instance, 

♦Note.— The  question.  What  Declarations  are  Admissible  as  Dying  Declara- 
tions, and  in  W^hat  Cases,  is  considered  in  an  article  in  86  Am.  8t.  Rep.  pp.  sr7-667; 
and  Dying  Declarations  as  Kvldence  is  the  subject  of  a  note  In  .56  h.  R.  A.  pp.  ftVl- 
457.— Reporter. 


H 
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where  h  person  wbo  had  been  shot  In  an  altercation  wa-s  aware  that  hlH  injuries 
were  very  sevens  and  had  been  informed  by  the  attending  surgeon  that  be  neces- 
sarily had  to  die  of  his  wounds,  and  that  a  statement  by  bim  would  probably  be 
fMirvlceuble  in  clearing  up  the  matter,  a  corrected  and  signed  written  statement 
is  competent  evidence  as  a  dying  declanition,  though  the  signer  did  not  orally 
express  his  belief  in  Impending  death. 

Impeachment  of  Witness. 

2.  On  cross-examination  of  a  witnes.s  she  was  asked  if,  under  given  circum- 
stances, she  had  not  made  a  certain  statement  io  a  certain  person,  which  she  de- 
nied. The  certain  person,  having  been  asl^ed  whether  such  statement  bad  been 
made,  answered  "Yes,  would  answer  part  of  that,"  but,  after  being  required  to 
answer  explicitly,  said  "Yes."  On  cross-examination  she  explained  the  conversa- 
tion, which  differed  materially  from  the  version  given  by  the  first  witness,  yet 
contradicted  it  in  some  respects.  Held^  that  the  Impeacliing  testimony  was  com- 
petent, 

UNDEK«TAN1)IN«  of  iMPEACHINf}   t^UESTION   BV  WITNESS. 

3.  An  impeacliing  question  is  suffleient  if  it  attracts  the  attention  of  witness 
to  the  particular  stiitement  or  act  about  which  he  is  t>eing  asked,  and  greater 
particularity  than  will  accomplish  this  is  not  required. 

SELF-DEFENSKt— Repelling  Unakmku  Attack. 

4.  In  repelling  an  unprovoked  attack  the  party  assailed  may  act  upon  tlie 
reasonable  appearances  of  the  situation,  though  the  assailant  may  not  have  been 
armed.    Sometimes  an  unarmed  attack  may  Justify  a  killing  in  self-defense. 

fNoTE.— In  74  Am.  8t.  Rep.  pp.  717-740  is  acareflilly  arranged  and  exhaustive 
note  on  The  Ijaw  of  Self-defense.  See,  also,  note,  Right  of  Self-defense,  in  (5  L.  R.  A. 
424,  and  an  extended  discussion  of  the  subject  in  45  Ij.  R.  A.  (iK7,  under  the  title, 
Self-defense  set  up  by  Accustnl  who  Began  the  Conflict.— Repoktek. 

From  Union  :  Robert  Eakin,  Judge. 

Woodson  Gray  appeals  from  a  conviction  of  manslaugh- 
ter. Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Jfr.  Thos.  H.  Crawford  and  Mr.  J.  D.  Slater. 

For  the  state  there  was  a  brief  over  the  names  of  Andrew 
M.  Crawford,  Attorney  General,  and  Samuel  White,  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr.  Crawford. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  defendants  Woodson  and  Wade  Gray  were  jointly 
accused  by  indictment  of  the  crime  of  murder  in  the  first 
degree  for  killing  one  A.  M.  Hallgarth  on  March  20,  1903 ; 
and,  being  tried,  the  former  was  convicted  of  manslaughter, 
and  the  latter  acquitted.  This  appeal  is  from  the  judgment 
following  conviction. 
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On  the  morning  of  the  day  indicated,  the  defendants 
were  passing  Hallgarth's  premises  on  foot  upon  the  public 
highway,  and,  being  hailed  by  the  latter,  who  was  in  his 
field,  south  of  the  road,  halted  for  him  to  come  up.  As  he 
approached,  a  conversation  sprung  up  relative  to  some 
difficulty  with  Gray's  children  at  school,  which  became 
animated  and  heated ;  and  Hallgarth,  becoming  angered 
and  enraged,  jumped  over  the  fence  into  the  road,  removed 
his  coat,  and  advanced  toward  the  defendant  Woodson 
Gray  in  a  threatening  attitude,  expressing,  as  the  evidence 
tends  to  show,  his  purpose  of  settling  the  difficulty  then 
and  there,  when  Gray  drew  his  pistol  with  his  left  hand 
(being  left-handed),  and  warned  Hallgarth  to  desist,  and 
that,  if  he  did  not,  it  would  be  at  the  peril  of  his  getting 
hurt.  Hallgarth  paid  no  heed  to  the  warning,  but  con- 
tinued to  advance  upon  Gray,  cursing  him,  and  threaten- 
ing to  take  his  gun  from  him  and  beat  his  brains  out  with 
it,  and,  when  he  came  within  reach,  violently  seized  the 
gun,  and  attempted  to  wrench  it  from  Gray's  hand.  A 
scuffle  ensued,  in  the  course  of  which  four  shots  were  fired  ; 
one  of  them  taking  effect  upon  Hallgarth,  entered  his  body 
upon  the  right  side  two  or  three  inches  below  the  armpit, 
in  the  sixth  interspace,  ranging  forward  and  downward, 
penetrating  the  lung,  the  right  lobe  of  the  liver,  and  a 
part  of  the  bowel,  and  passing  out  through  the  tissues  and 
muscles  of  the  stomach..  During  the  affray,  and,  w^hen 
Gray  was  about  to  be  overcome,  he  called  upon  his  son  to 
take  his  knife  and  defend  him,  whereupon  the  son  assailed 
Hallgarth ;  inflicting  six  wounds  upon  his  person,  in  the 
back  and  shoulder,  some  of  them  slight,  others  more  se- 
vere, but  none  necessarily  fatal. 

Gray  testified  that  as  Hallgarth  advanced  upon  him  he 
backed  off  several  steps,  but  that  Hallgarth  continued  to 
advance,  cursing  and  threatening  to  kill  him,  until  he 
came  within  striking  distance,  when  he  jumped  and  struck 
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bim  on  the  left  side  of  the  head,  knocking  him  down, 
grabbing  for  the  gun  at  the  same  time ;  that,  as  defendant 
was  falling,  or  as  he  struck  the  ground,  he  fired  the  first 
shot,  and  thereafter  fired  two  or  three  others,  but  thought 
it  was  the  first  shot  that  took  effect,  and  that  Hallgarth 
wrenched  the  gun  out  of  his  hand,  and  attempted  to  shoot 
him  with  it,  but,  in  the  excitement,  his  finger  was  pulling 
on  the  guard  instead  of  the  trigger.  Hallgarth  stated  that 
when  he  got  close  enough  to  Gray  to  grab  his  arm  in  the 
hand  of  which  he  held  the  revolver,  but  before  getting 
hold  of  it,  Gray  shot  him.  He  further  stated  that  Gray 
fired  two  or  three  more  shots  at  him  in  close  succession 
before  he  was  able  to  take  the  revolver  from  him  ;  that  he 
got  him  down  by  throwing  him  over,  not  by  knocking  him 
down;  that  he  did  not  hit  him  at  any  time;  and  that  while 
he  had  him  down,  securing  the  revolver,  Gray  called  upon 
his  son  to  take  his  knife  and  kill  the  declarant.  Hallgarth 
made  a  statement  to  Dr.  Whiting  about  6  o'clock  of  the 
evening  of  the  day  of  the  altercation,  which  the  latter  re- 
duced to  writing,  and  the  former  signed  after  it  had  been 
read  over  to  him  several  times.  This  statement  was  in- 
troduced by  the  State,  and  admitted  in  evidence,  over  the 
objection  of  defendant,  as  the  dying  declaration  of  Hall- 
garth ;  and  the  action  of  the  court  in  that  regard  con- 
stitutes the  first  assignment  of  error. 

1 .  Dr. Whiting  testified  that  he  attended  Hallgarth  in  the 
morning  and  evening  of  the  20th,  and  again  the  next  day 
in  the  morning,  and  that  he  died  in  the  evening ;  that  he 
found  him  in  bed,  in  a  condition  of  extreme  collapse,  and, 
after  detailing  the  nature  of  the  several  wounds  inflicted, 

stated  that  the  direct  cause  of  his  death  was  the  bullet 
wound  ;  that  the  knife  wounds  contributed  to  the  shock 

upon  his  system,  but  were  not  fatal,  nor  the  proximate 

cause  of  death.    He  further  testified  that,  before  Hallgarth 

45  Or.— £9 
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made  the  statement  (using  the  language  of  the  witness), 
*'  I  told  him  I  thought  he  was  going  to  die,  that  he  neces- 
sarily had  to  die,  and  that  probably  a  statement  would  be 
of  some  service  in  clearing  up  the  matter  in  court;  and 
he  gave  me  that  statement."  The  basis  of  the  objection 
to  the  admission  of  his  declarations  is  that  they  were  not 
shown  to  have  been  made  under  a  sense  of  impending 
death.  It  will  be  perceived  that  deceased  made  no  express 
or  direct  statement  indicating  that  he  was  conscious  of  the 
fatality  of  the  injuries  received,  or  of  his  near  approach  to 
dissolution ;  and  all  there  is  from  which  the  state  of  his 
mind  upon  the  subject  may  be  inferred  is  the  suggestion 
just  related  of  his  physician,  made  to  him,  his  action  in 
response  thereto  in  making  and  signing  the  declarations, 
and  the  circumstances  and  conditions  leading  up  to  them. 
Was  this  sufficient  to  justify  their  admission  as  evidence 
in  the  case?  Two  conditions  must  exist  to  render  dying 
declarations  admissible :  (1)  The  declarant  must  have  been 
in  extremis ;  and  (2)  they  must  have  been  made  in  the 
conscious  belief  that  death  was  impending,  and  without 
hope  or  expectation  of  recovery.  The  latter  condition  is 
purely  one  of  the  mind,  and  must  be  ascertained  and  de- 
termined by  what  was  said  and  done  in  relation  to  the  dec- 
larations, and  by  all  the  facts  and  circumstances  leading 
up  to  and  attending  their  utterance.  It  may  be,  and 
usually  is,  evidenced  by  verbal  expressions  of  the  declarant 
indicating  with  more  or  less  directness  his  belief  in  the 
near  and  sure  approach  of  dissolution  ;  but  it  is  not  essen- 
tial that  he  should  have  made  any  statement  or  given  ut- 
terance in  language  expressive  of  his  present  frame  of 
mind  in  that  relation,  for  it  may  be  inferred  from  his  con- 
duct and  deportment,  his  apparent  condition,  involving 
the  nature  and  extent  of  the  wounds  inflicted,  being  ob- 
viously such  that  he  must  have  felt  and  known  that  he 
could  not  survive,  and  the  communications  made  to  him, 
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if  any,  especially  by  his  medical  advisers,  if  assented  to  or 
understandingly  acquiesced  in  by  him. 

As  was  said  by  Mr.  Justice  Bean  in  State  v.  Fletcher^  24 
Or.  295, 297  (33  Pac.  575,  576):  *'Itis  not  necessary-to prove 
the  existence  of  such  belief  by  any  express  statements  of 
the  deceased,  but  it  may  be  inferred  from  all  the  circum- 
stances." And,  quoting  from  Greenleaf  on  Evidence  (vol- 
ume 1,  §  158),  he  continues:  *'It  is  enough  if  it  satisfac- 
torily appear  in  any  mode  that  they  were  made  under  that 
sanction,  whether  it  be  directly  proven  by  the  express  lan- 
guage of  the  declarant,  or  be  inferred  from  his  evident 
danger,  or  the  opinion  of  the  medical  or  other  attendants 
stated  to  him,  or  from  his  conduct  or  other  circumstances 
of  the  case,  all  of  which  are  resorted  to  in  order  to  ascer- 
tain the  state  of  the  declarant's  mind.'*  See,  also,  People 
V.  Simpson,  48  Mich.  474,  (12  N.  W.  662);  Peoples  v.  Com- 
monwealthy  87  Ky.  487  (9  S.  W.  509,  810).  Regina  v.  Per- 
kins, 9  C.  &  P.  395,  is  a  case  very  near  to  this.  The  de- 
clarant was  mortally  wounded  by  a  gunshot  on  one  day, 
and  died  the  next.  In  the  evening  of  the  day  he  received 
the  injury,  he  was  told  by  the  attending  physicians  that 
in  all  probability  he  would  not  recover — that  the  effects 
of  the  injury  would  most  likely  kill  him  —  to  which  he 
made  no  reply,  either  expressing  assent  or  dissent,  but  ap- 
peared distressed  and  dejected  ;  and  it  was  held  that  a  state- 
ment made  by  him  at  the  time  was  admissible.  So,  also, 
is  Mattox  V.  United  States,  146  U.  S.  140  (13  Sup.  Ct.  50). 
The  person  injured  asked  the  opinion  uf  the  attending 
physician  as  to  the  probability  of  his  recovery,  who  made 
reply  that  the  chances  were  all  against  him,  and  that  he 
did  not  think  there  was  any  show  for  him  at  all ;  and,  with- 
out other  indication  of  the  state  of  his  mind  upon  the  sub- 
ject, he  made  the  declarations  or  statement  objected  to, 
and  it  was  held  competent  to  go  to  the  jury.  Other  cases 
of  marked  analogy  are  Westbrook  v.  People,  120  111.  81  (18 
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N.  E.  304);  Commonwealth  v.  Matthews,  89  Ky.  287  (12  S.  W. 
333).  In  the  case  at  bar  the  injuries  of  Hallgarth  were  very 
grave,  of  which  he  was  unquestionably  fully  aware;  and, 
on  being  informed  by  Dr.  Whiting  that  he  necessarily  had 
to  die,  and  that  a  statement  from  him  would  probably  be 
of  some  service  in  clearing  up  the  matter  in  the  court,  he 
responded  by  making  it.  Evidence  of  his  sense  of  impend- 
ing dissolution,  without  hope  of  surviving  his  inflictions, 
could  scarcely  be  made  stronger  by  a  direct  affirmation  by 
him  to  that  effect.  The  statement  was  properly  admitted. 
2.  The  next  question  relates  to  the  withdrawal  from  the 
jury  by  the  court  of  certain  testimony  given  by  Mrs.  Wade, 
intended  for  the  impeachment  of  Mrs.  Hallgarth,  a  witness 
for  the  State.  While  Mrs.  Hallgarth  was  under  cross- 
examination,  she  was  asked  if  she  had  not  made  a  certain 
statement  to  Mrs.  W'ade,  recalling  it,  with  the  circum- 
stances of  time,  place,  and  persons  present,  which  she  de- 
nied. Mrs.  Wade,  on  being  asked  whether  or  nor  she  made 
such  a  statement  to  her,  answered,  *'  Yes,  would  answer  part 
of  that ;  don't  know  hardly — "  but,  when  she  was  told  that 
she  must  answer  either  **  Yes"  or  "No,"  answered  "Yes." 
On  cross-examination,  however,  she  gave  her  version  of 
the  statement,  differing  materially  in  some  respects  from 
that  related  to  Mrs.  Hallgarth  and  repeated  to  witness,  but 
in  other  respects  corresponding  thereto,  and  tending  in 
some  manner  to  her  impeachment.  If  Mrs.  Wade  had  an- 
swered "  No,"  that  would  have  been  the  end  of  the  inquiry ; 
but,  having  answered  "Yes,"  which  would  have  been  a 
positive  contradiction  of  Mrs.  Hallgarth,  the  defendant 
had  a  right  to  cross-examine  her  as  to  her  recollection  of 
the  conversation.  In  this  manner  it  was  developed  that 
there  was  a  disagreement  between  her  understanding  of 
the  conversation  and  that  of  counsel  who  propounded  the 
impeaching  question,  which  had  a  tendency  to  modify  the 
extent  of  the  contradiction,  but  not  eliminate  it  entirely 
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or  in  all  material  respects ;  and  hence  we  are  of  the  opin- 
ion that  the  defendant  was  entitled  to  have  the  testimony 
of  the  witness  upon  the  subject  go  to  the  jury. 

3.  For  the  purpose  of  laying  a  foundation  for  the  fur- 
ther impeachment  of  Mrs.  Hallgarth,  she  was  asked  on 
cross-examination  if  she  did  not  make  a  certain  statement 
to  E.  B.  Moorelock,  the  witness  and  she  "  being  alone  pres- 
ent;" the  examiner  designating  also  the  other  circum- 
stances of  time  and  place.  She  remembered  distinctly 
seeing  Mr.  Moorelock  at  the  time  and  place  designated, 
but  denied  absolutely  that  she  made  the  statement  attrib- 
uted to  her.  Moorelock,  being  placed  on  the  witness 
stand,  recalled  the  conversation  alluded  to,  but  stated 
that  othjBr  persons  were  present,  to  wit,  Mrs.  Hallgarth's 
daughter  and  Mrs.  Hazewood  ;  and  for  this  difference  from 
that  indicated  by  the  question  propounded  to  Mrs.  Hall- 
garth  as  to  the  persons  present,  if  we  are  rightly  informed, 
the  court  would  not  permit  him  to  answer  as  to  whether 
such  a  conversation  took  place  or  not.  This  we  think  was 
error.  It  is  the  purpose  of  the  statute  (B.  &  C.  Comp. 
§  853),  in  requiring  the  supposed  inconsistent  statement 
to  be  related  to  the  witness  whom  it  is  desired  to  impeach, 
with  the  circumstances  of  time,  place,  and  persons  pres- 
ent, to  call  such  especial  attention  to  it  that  the  witness 
may  not  mistake  the  one  in  the  mind  of  the  examiner,  and 
to  which  reference  is  had ;  and,  when  this  is  done,  it  is 
sufficient:  Sheppard  v.  Yocum,  10  Or.  402;  State  v.  Ells- 
worth, 30  Or.  145  (47  Pac.  199);  State  v.  Bartmess,  33  Or. 
110  (54  Pac.  167);  State  v.Deal,  41  Or.  437  (70  Pac.  532). 
It  appears  from  the  record  that  Mrs.  Hallgarth  readily  un- 
derstood from  the  especial  circumstances  related  to  her 
when  the  conversation  should  have  taken  place,  if  at  all, 
and  was  enabled  to  answer  intelligently  at  once  upon  the 
subject,  so  that  the  purpose  of  the  statute  had  been  fully 
subserved. 
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4.  The  next  assignment  of  error  relates  to  an  instruction 
given  and  another  refused  by  the  court.  That  given  is  in 
language  as  follows : 

"But  such  right  of  self-defense  as  will  justify  the  taking 
of  life  of  the  assailant  can  only  be  exercised  to  defend  his 
life  or  defend  his  person  from  great  bodily  harm.  But 
danger  of  a  battery  alone  will  not  be  sufficient  to  justify 
the  taking  of  the  life  of  his  assailant." 

The  one  refused  is  as  follows:  "It is  not  necessary  that 
the  assault  made  by  the  deceased  at  the  time  upon  the 
defendant  Woodson  Gray,  if  you  find  that  an  assault  was 
made,  should  have  been  made -with  a  deadly  weapon.  An 
assault  with  the  fist  alone,  if  there  was  an  apparent  purpose 
and  the  ability  to  inflict  death  or  serious  bodily  injury  by 
the  deceased  upon  the  defendant  Woodson  Gray,  is  sufli- 
eientto  justify  the  killing  in  self-defense,  if  the  defendant 
Woodson  Gray,  at  the  time  he  shot  and  killed  the  deceased, 
had  reason  to  believe,  and  did  believe,  that  he  was  in  im- 
minent danger  of  death  or  great  bodily  harm  at  the  hands 
of  the  deceased.'' 

There  was  evidence  tending  to  show  that  the  deceased 
was  a  blacksmith  by  trade,  in  the  prime  of  life,  weighing 
from  180  to  190  pounds,  and  a  vigorous  and  powerful  man  ; 
while  the  defendant  Woodson  Gray,  although  a  large  man 
also,  was  fifty-seven  years  of  age  and  impaired  in  health. 
We  are  impressed  that  the  instruction  requested,  under 
all  the  facts  and  circumstances  developed  by  the  testimony, 
was  a  fitting  and  suitable  complement  to  the  one  given. 
We  have  carefully  examined  all  the  other  instructions 
given,  and  they  contain  none  which  is  the  equivalent  of 
the  one  refused.  A  mere  assault,  or  the  danger  of  a  bat- 
tery alone,  without  any  real  or  apparent  danger  to  life  or 
limb,  or  the  infliction  of  great  bodily  harm,  will  not,  it  is 
true,  justify  the  taking  of  human  life.  In  such  a  case  the 
assailed  may  withstand  the  attack  and  meet  force  with 
force,  but  not  kill  his  assailant.  The  law  does  not  require 
that  he,  being  in  a  place  where  he  has  a  lawful  right  to  be, 
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and  not  being,  himself  the  aggressor,  shall  retreat  to  the 
wall,  but  it  is  his  duty  to  retreat  or  otherwise  avoid  further 
conflict  if  he  can  reasonably  do  so  without  danger  to  his 
life  or  subjecting  himself  to  great  bodily  harm,  rather  than 
take  the  life  of  his  aggressor ;  that  is  to  say,  retreat  or 
avoidance  of  further  conflict  to  prevent  the  taking  of 
human  life  is  only  required  where  the  assault  is  not  ac- 
companied with  imminent  danger  to  life  or  great  bodily 
injury,  real  or  apparent.  Where,  however,  the  assault  is 
attended  with  such  demonstration, and  the  present  ability 
to  execute  it,  whether  the  assailant  is  armed  with  a  deadly 
weapon  or  not,  as  to  indicate  to  the  assailed,  acting  reason- 
ably upon  appearances,  that  he  is  in  imminent  danger  of 
being  beaten  and  maltreated,  and  probably  disfigured  or 
maimed,  or  his  life  imperiled,  he  has  a  right  to  withstand 
the  assault,  even  to  the  taking  of  the  life  of  the  aggressor. 
No  person  has  a  right  to  advance  into  a  public  highway 
and  administer  a  merciless  castigation  upon  his  neighbor 
who  is  lawfully  there ;  nor  does  the  law  require  that  a 
person,  when  so  assailed,  shall  stop  to  inquire  to  what  ex- 
tremes his  aggressor  will  push  the  attack,  but  may  act  at 
once  upon  appearances,  and  resist  it  with  such  force  as 
will  effectually  repel  it.  A  strong,  powerful  man,  with  his 
fists  alone  is  capable  of  visiting  great  physical  injury  upon 
his  victim  much  his  inferior  in  strength  or  endurance, 
and  he  may  even  thus  take  his  life.  Instances  are  not 
wanting  where  such  results  have  followed.  An  assault  by 
a  weaker  person  upon  a  stronger  with  the  fists,  without 
the  physical  ability  presently  apparent  to  do  great  injury, 
could  not,  it  must  be  conceded,  justify  the  taking  of  life, 
and  the  question  as  to  the  degree  of  danger  attending  the 
assault  is  one  for  the  jury;  they  putting  themselves  in 
the  place  of  the  assailed,  and  acting  as  reasonable  men 
upon  the  conditions  as  they  appear  to  have  existed.  The 
present  was  manifestly  a  proper  case  to  be  submitted  to  the 
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jury  upon  the  question  of  the  relative  strei^gth  and  phys- 
ical ability  of  the  two  combatants,  and  as  to  whether  the 
defendant, at  the  time  he  fired  at  the  deceased,  acting  from 
the  standpoint  of  a  reasonable  man,  had  reason  to  believe 
that  he  was  in  imminent  peril  of  great  bodily  harm  or  of 
losing  his  life.  If  such  was  the  case,  then  he  was  justifi- 
able in  doing  what  he  did  to  prevent  the  injury  to  himself. 
In  support  of  this  statement  of  the  law,  see  State  v.  Oibsarif 
43  Or.  184  (73  Pac.  333);  State  v.  Benham,  23  Iowa,  154 
(92  Am.  Dec.  416);  High  v.  State,  26  Tex.  App.  545  (10 
S.  W.  238,  8  Am.  St.  Rep.  488);  Commonwealth  v.  Drum,  58 
Pa.  9 ;  State  v.  Sumner,  55  S.  C.  32  (32  S.  E.  771,  74  Am.  St. 
Rep.  707,  wath  note  at  p.  725  et  8eq.);  Davis  v.  State,  152 
Ind.  34  (51  N.  E.  928,  71  Am.  St.  Rep.  322). 

The  judgment  of  the  circuit  court  will  therefore  be 
reversed,  and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  seem  proper,  not  inconsistent  with  this 
opinion.  Reversed. 

Decided  6  July,  rehearing  denied  3  August,  1908. 

BEBGMAN  v.  INMAN. 
[72  Pac.  1086,  78  Pac.  341.1 

Rights  OF  Purchasers  Psndente  Lite  —  Judgment  or  Sister  State. 

1.  Purchasers  of  real  or  personal  property  pending  litigation  over  the  title 
thereto,  or  the  existence  of  a  Hen  thereon,  take  subject  to  such  final  order  as  may 
be  entered  concerning  it.  As  an  illustration :  During  the  pendency  of  a  f<uit  in  a 
sister  state  to  enforce  a  Hen  claimed  on  certain  logs,  part  of  them  were  removed  by 
defendant  from  that  Jurisdiction  and  brought  into  this  state.  In  due  time  a  decree 
was  rendered  establishing  such  lien,  but  the  lien  claimant  could  not  enforce  his 
decree,  the  logs  being  gone.  Subsequently  claimant  began  this  action  against 
the  defendant  in  this  state  for  damages  caused  by  removing  the  logs,  under  a 
statute  of  the  sister  state  providing  for  such  an  action  against  any  one  destroying 
or  rendering  difficult  the  identification  of  logs  covered  by  a  Hen,  and  the  decree 
establishing  the  Hen  Is  competent  evidence  for  plaintlfi^asit  tends  to  show  that 
the  logs  were  subject  to  a  Hen  when  taken. 

Enforcing  Liability  Incurred  in  Sister  State  —  Comity. 

2.  A  right  of  action  accrued  in  one  state,  whether  statutory  or  otherwise,  may 
be  enforced  in  any  court  of  another  state  having  Jurisdiction  of  the  subject-matter 
and  of  the  parties,  the  cause  of  action  originally  not  being  contrai*y  to  Justice  or 
morals,  or  against  the  public  policy  of  the  forum. 

Limitation  on  Causes  of  Action  Arising  in  Sister  State. 

3.  Rights  of  action  must  of  necessity  accrue  when  and  where  the  acts  creating 
the  right  occur,  and  particularly  is  this  true  of  rights  created  by  statute,  which  of 
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coarse  have  no  extraterritorial  effect.  For  Instance :  A  rtght  of  action  created  by 
a  statute  of  the  State  of  Washington  accrues  when  the  occurrence  giving  rise  to 
It  takes  place  In  that  state,  and  not  when  a  similar  occurence  takes  place  In  an- 
other state,  for  the  latter  event  naturally  does  not  violate  any  law  of  Washington, 
since  It  does  not  happen  there. 

Estoppel,  to  Choose  Remedies. 

4.  One  having  a  logger's  lien  under  a  statute  of  a  foreign  state  Is  not  estopped 
from  pursuing  the  action  for  damages  conferred  by  such  statute  on  any  one  de- 
stroying or  rendering  uncertain  the  Identification  of  the  property  xx>vered,  by  the 
f^t  that,  though  knowing  that  the  owner's  assignee  had  taken  possession  of  the 
logs  and  removed  them  from  that  state,  he  nevertheless  failed  to  enforce  his  lien 
in  the  Jurisdiction  whither  the  property  had  been*  taken ;  for  he  had  his  choice 
of  a  lien  suit  or  a  damage  action,  and  the  right  to  prefer  was  his. 

Availability  of  Partial  Defense  Pleaded  as  a  Complete  Defense. 

5.  A  partial  defense  pleaded  to  an  entire  cause  of  action,  while  demurrable, 
may  be  used,  If  not  demurred  to,  so  far  as  It  may  prove  applicable  to  the  Cacts. 

From  Multnomah :   Melvin  C.  George,  Judge. 

Action  by  C.  0.  Bergman  against  Inman,  Poulsen  &  Co., 
a  corporation,  and  Matti  Makarainen,to  recover  damages 
for  taking  and  converting  certain  logs  on  which  plaintiff 
and  his  assignors  had  liens.  The  action  is  to  enforce  a 
right  given  by  Section  1694,  HilPs  Ann.  Stat.  &  Codes, 
Wash.,  the  body  of  which  is  set  out  in  the  opinion.  Plain- 
tiff recovered  a  judgmen-t,  and  defendant  corporation  ap- 
peals. Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Cake  & 
Cake,  with  an  oral  argument  by  Mr.  Harry  M.  Cake. 

For  respondent  there  was  a  brief  over  the  names  of 
Reynolds  &  Stewart  and  Milton  W.  Smith,  with  an  oral 
argument  by  Mr.  David  Stewart  and  Mr.  Smith. 

Mr.  Justice  Bean  delivered  the  opinion. 

Under  the  statute  of  the  State  of  Washington,  every  per- 
son performing  labor  upon  or  assisting  in  obtaining  or 
securing  saw  logs  has  a  lien  thereon  for  such  work  or  labor, 
and  "any  person  who  shall  injure,  impair,  or  destroy,  or 
who  shall  render  difficult,  uncertain,  or  impossible  of  iden- 
tification,"  any  saw  logs  upon  which  there  is  a  lien,  **with- 
out  the  express  consent  of  the  person  entitled  to  such  lien, 
shall  be  liable  to  the  lienholder  for  the  damages  to  the 
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amount  secured  by  his  lien,  which  may  be  recovered  by  a 
civil  action  against  such  person":  HilPs  Ann.  Stat.  &  Codes, 
Wash.  §  1694.  The  plaintiff  and  various  other  persons  per- 
formed work  and  labor  for  one  Makarainen,  in  that  sUte, 
at  divers  times  between  the  1st  of  May  and  the  29th  of  Sep- 
tember, 1892,  in  obtaining  and  securing  some  five  million 
feet  of  saw  logs.  On  October  1, 1892,  they  each  filed  a  claim 
of  lien  with  the  auditor  of  the  proper  county,  as  required 
by  law.  On  the  27th  of  the  same  month,  plaintiff,  to  whom 
the  other  lienholders  had  duly  assigned  and  transferred 
their  claims,  commenced  an  action  in  the  superior  court 
of  Lewis  County  against  Makarainen  to  foreclose  these 
various  liens.  On  March  9, 1893,  a  final  judgment  was  ren- 
dered in  his  favor  and  against  Makarainen  for  $2,858.75, 
decreeing  a  foreclosure  of  the  liens,  and  that  the  logs  therein 
described,  amounting  to  about  four  million  feet,  should  be 
sold  to  satisfy  the  judgment.  The  logs  were  in  the  State 
of  Washington  when  the  action  was  begun,  but  while  it 
was  still  pending  the  defendant,  under  an  alleged  purchase 
from  Makarainen,  look  possession  of  and  brought  into  this 
state  about  one  and  one  half  million  feet  thereof,  which 
some  months  later  were  sawed  and  converted  into  lumber 
at  its  mill  in  Portland.  After  the  defendant  had  taken  pos- 
session of  and  removed  the  logs  into  this  state,  Makarainen 
assigned  and  transferred  his  account  therefor  to  Flecken- 
stein  &  Mayer,  who,  on  the  26th  of  April,  1893,  commenced 
an  action  against  the  defendant  to  recover  the  contract 
price  thereof.  Such  action  resulted  in  a  judgment  in  their 
favor  for  the  amount  found  due  and  owing  thereon,  which 
judgment,  it  is  alleged,  has  been  fully  paid  and  satisfied. 
On  the  26th  of  January,  1899,  this  action  was  brought 
against  the  defendant  to  recover  the  damages  alleged  to 
have  been  sustained  by  plaintiff  on  account  of  its  viola- 
tion of  the  statute  of  Washington  in  removing  the  logs 
from  that  state  iind  rendering  them  impossible  of  ideuti- 
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fication,  without  the  consent  of  the  plaintiff  lienholder. 
The  several  provisions  of  the  statute  of  Washington  with 
reference  to  loggers'  liens  and  the  methods  of  procedure 
thereunder  are  set  out  in  full  in  the  complaint.  The  ver- 
dict and  judgment  being  in  favor  of  plaintiff,  the  defendant 
appeals,  assigning  as  error  (1)  the  admission  in  evidence 
of  the  judgment  roll  in  the  action  brought  by  the  plaintiff 
against  Makarainen  in  the  superior  court  of  Lewis  County, 
Washington,  to  foreclose  the  loggers'  liens  against  the  prop- 
erty in  controversy ;  (2)  the  refusal  of  the  trial  court  to 
instruct  the  jury  that  the  statute  of  limitations  is  a  bar  to 
the  cause  of  action  for  all  logs  taken  by  the  defendant  in 
the  State  of  Washington  and  removed  into  this  state  prior 
to  January  27,  1893;  and  (3)  in  refusing  to  charge  that, 
if  the  plaintiff  permitted  defendant,  after  taking  the  logs 
from  the  boom  in  Washington,  to  saw  them  into  lumber, 
or  if  the  defendant  held  them  after  such  taking  a  sufficient 
length  of  time  to  permit  the  plaintiff  to  protect  his  rights 
by  a  foreclosure  of  his  lien,  he  cannot  recover. 

1.  It  is  urged  that  the  judgment  roll  was  not  admissible 
in  evidence,  because  the  defendant  was  not  a  party  to  that 
action,  and  because  the  logs  were  removed  from  the  State 
of  Washington  prior  to  the  rendition  of  the  judgment.  As 
already  stated,  the  defendant  took  possession  of  the  logs 
under  an  alleged  purchase  from  Makarainen  in  Washing- 
ton, after  the  commencement  of  the  action  in  that  state  to 
foreclose  the  liens  thereon;  and  it  is  common  learning 
that  a  purchaser  of  real  or  personal  property  pending  liti- 
gation concerning  the  title  or  the  validity  of  a  lien  thereon 
takes  the  property  subject  to  the  rights  of  the  plaintiff  as 
settled  by  the  final  decree  or  judgment  of  the  court :  Walker 
V.  Ooldsmith,  14  Or.  125  (12  Pac.  537);  Houston  v.  Timmer- 
man,  17  Or.  499  (21  Pac.  1037,  4  L.  R.  A.  716,  11  Am.  St. 
Rep.  848);  2  Black,  Judgm.  (2  ed.)  §  550;  Richardson  v. 
Petersen^  58  Iowa,  724  (13  N.  W.  63);  Diamond  v.  Lawrence 
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County,  37  Pa.  353  (78  Am.  Dec.  429);  Fletcher  v.  Ferrel, 
9  Dana,  372  (35  Am.  Dec.  143);  McCutchen  v.  MiUer,  31 
Miss.  65,  88.  The  defendant's  counsel  do  not  seriously 
controvert  this  rule,  but  seek  to  make  a  distinction  between 
an  action  of  tort  to  recover  damages  for  a  violation  of  the 
Washington  statute  and  a  suit  to  foreclose  plaintiff's  lien 
on  the  logs.  It  is  admitted,  if  we  understand  correctly, 
that  in  a  suit  to  foreclose  the  plaintiff's  lien  in  this  state 
the  decree  of  the  Washington  court  would  be  conclusive, 
because  the  proceeding  in  that  state  was  quasi  in  rem ;  but, 
since  this  is  an  action  in  tort,  to  recover  damages  for  de- 
stroying the  identity  of  the  property  to  which  the  lien 
attached,  the  judgment  can  have  no  such  effect.  An  es- 
sential element  in  this  case,  and  one  necessary  for  the 
plaintiff  to  establish,  was  the  existence  of  his  lien  at  the 
tilne  the  logs  were  taken  from  the  State  of  Washington  by 
the  defendant.  The  defendant  purchased  and  took  posses- 
sion of  the  property  subject  to  the  lien  in  favor  of  the 
plaintiff  during  the  pendency  of  the  foreclosure  suit,  and 
is,  therefore,  bound  by  the  decree  therein,  so  far  as  it  de- 
termined the  existence  of  the  lien.  "  The  law  is,"  says  the 
Supreme  Court  of  the  United  States,  **that  he  who  inter- 
meddles with  property  in  litigation  does  it  at  his  peril, 
and  is  as  conclusively  bound  by  the  results  of  the  litiga- 
tion, whatever  they  may  be,  as  if  he  had  been  a  party  to 
it  from  the  outset":  TilUm  v.  Cojield,  93  U.  S.  163,  168. 
It  can  make  no  difference  in  this  respect  whether  the  ac- 
tion here  is  to.  foreclose  the  lien  or  to  recover  damages 
under  the  statute  for  destroying  the  identity  of  the  prop- 
erty covered  by  it.  It  was  incumbent  upon  the  plaintiff 
to  prove  the  existence  of  the  lien  at  the  time  the  property 
was  taken  by  the  defendant,  and  the  judgment  rendered 
in  Washington  was  competent  evidence  for  that  purpose. 
Nor  did  the  removal  of  the  property  from  that  state  prior 
to  its  rendition  render  it  incompetent.    The  decree  estab- 


July,  1903.]  Bergman  v.  Inman.  461 

lished  the  fact  that  at  the  time  the  property  was  removed 
by  the  defendant  the  plaintiff  had  a  lien  thereon.  As  the 
property  was  removed  from  the  state  prior  to  its  rendition, 
the  decree  could  not  fix  a  lien  thereon  at  its  date,  because 
the  court  did  not  have  jurisdiction  of  the  property  (North 
Pac.  Lum.  Co,  v.  Lang,  28  Or.  246,  261,  42  Pac.  799,  52 
Am.  St.  Rep.  780);  but  it  judicially  determined  that  there 
was  a  lien  on  it  when  it  was  removed,  and  that  was  suffi- 
cient in  this  action.  This  is  not  a  suit  to  foreclose  the  lien, 
or  to  enforce  the  judgment  of  the  Washington  court.  It 
is  an  independent  action  on  a  liability  created  by  a  statute 
of  that  state,  based  upon  the  contention  that  the  defendant 
removed  property  upon  which  plaintiff  had  a  valid  lien, 
and  destroyed  its  identity.  The  question  as  to  what  prop- 
erty was  affected  by  the  decree  and  ordered  sold  to  satisfy 
the  plaintiff's  judgment  is  therefore  immaterial. 

2.  The  evidence  tended  to  show  that  a  portion  of  the 
logs  in  controversy  was  taken  by  the  defendant  from  the 
State  of  Washington  and  brought  into  this  state  prior  to 
the  27th  day  of  January,  1893,  more  than  six  years  before 
the  commencement  of  the  present  action.  The  defendant 
requested  the  court  to  instruct  the  jury  that  the  action  was 
barred  by  the  statute  of  limitations  as  to  all  logs  taken  by 
the  defendant  prior  to  the  date  mentioned.  This  is  an  ac- 
tion for  tort,  alleged  to  have  been  committed  in  the  State 
of  Washington,  and  not  for  one  committed  in  this  state. 
Where  a  right  of  action  has  become  fixed  and  a  legal  lia- 
bility incurred  in  one  state,  that  liability  may  be  enforced 
in  any  court  of  another  state  that  has  jurisdiction  of  such 
matters  and  can  obtain  jurisdiction  of  the  parties,  if  the 
alleged  cause  of  action  is  not  contrary  to  the  public  policy 
of  the  state  where  the  action  is  brought,  nor  against  jus- 
tice or  good  morals :  Aldrich  v.  Anchor  Coal  Co.  24  Or.  32, 
38  (32  Pac.  756,  41  Am.  St.  Rep.  831);  North  Pac,  Lum, 
Co,  V.  Lang,  28  Or.  246  (52  Am.  St.  Rep.  780,  42  Pac.  799); 
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Dennick  v.  Railroad  Co.  103  U.  S.  11,  18.  This  is  on  the 
principle  of  comity,  and  because  the  right  of  action  is  en- 
titled to  recognition  everywhere. 

3.  But  it  necessarily  follows  from  this  principle  that 
such  right  must  have  accrued  in  the  state  where  it  is 
alleged  to  have  arisen.  The  action  cannot  be  grounded 
upon  acts  done  in  the  state  w^here  it  is  commenced.  The 
law  of  the  place  where  the  right  was  acquired  or  the  lia- 
bility incurred  will  govern  as  to  the  right  of  action.  All 
that  pertains  merely  to  the  remedy  will  be  controlled  by 
the  law  of  the  state  where  the  action  is  brought:  Herrick 
V.  Minneapolis  &  St  L.  Ry.  Co.  31  Minn.  11  (16  N.  W.  413, 
47  Am.  Rep.  771).  Now,  as  this  is  an  action  to  enforce  in 
the  courts  of  this  state  a  liability  created  by  a  Washington 
statute,  the  right  of  action,  if  it  exists  at  all,  must  have 
accrued  in  that  state.  No  cause  of  action  can  arise  here 
for  a  violation  of  a  Washington  statute,  as  it  has  no  extra- 
territorial effect;  and  no  act  committed  here  can  give  rise 
to  such  a  cause  of  action,  since  it  cannot  be  a  violation  of 
such  a  statute.  The  cause  of  action  sought  to  be  enforced 
must,  therefore,  have  accrued  when  the  logs  were  taken 
from  the  State  of  Washington  by  the  defendant,  and  the 
plaintiff's  argument  is  not  sound  that  it  did  not  accrue 
until  five  or  six  months  later,  when  the  logs  were  sawed 
into  lumber  at  its  mill  in  Portland.  The  instruction, 
therefore,  that  the  action  is  barred  as  to  all  logs  taken  from 
the  State  of  Washington  by  the  defendant  more  than  six 
years  prior  to  the  commencement  of  the  present  action  is 
sound  law,  and  should  have  been  given. 

4.  There  is,  so  far  as  we  can  understand  the  record,  no 
merit  in  the  contention  of  the  defendant  that  the  plaintiff 
has  by  his  conduct  waived  his  right  of  action  against  it  for 
a  violation  of  the  Washington  statute,  or  that  he  is  es- 
topped from  prosecuting  such  action.  The  fact  that  he 
knew  defendant  had  taken  possession  of  the  logs  and  re- 
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moved  them  into  this  state,  and  did  not  commence  some 
proceeding  to  enforce  his  lien  thereon,  could  not  operate 
as  an  estoppel  against  the  prosecution  of  an  action  for  the 
tort.  He  was  entitled  under  the  statute  to  proceed  against 
the  defendant  to  recover  such  damages,  if  any,  as  he  may 
have  sustained  by  reason  of  its  taking  and  removing  the 
logs  into  this  state  and  converting  them  into  lumber,  in- 
dependent of  his  right  to  foreclose  his  lien  thereon.  He 
had  a  choice  of  remedies,  and  the  defendant  cannot  com- 
plain because  he  chose  one  rather  than  the  other. 

It  follows,  however,  from  the  views  hereinbefore  ex- 
pressed, that  the  judgment  of  the  court  below  must  be  re- 
versed, and  a  new  trial  ordered.  Reversed. 

On  Motion  for  Rehearing. 

Mr.  Justice  Bean  delivered  the  opinion. 

Counsel  for  plaintiff,  in  their  petition  for  a  rehearing, 
insist  for  the  first  time  that  the  instruction  relating  to  the 
statute  of  limitations,  for  the  refusal  to  give  which  the 
judgment  was  reversed,  is  erroneous,  and  was  properly  re- 
fused, because  it  assumed  as  established  facts  which  were 
disputed.  They  presented  no  such  question  at  the  argu- 
ment or  in  their  briefs,  although  an  issue  thereon  was  ten- 
dered by  the  appellant  in  its  briei  We  therefore  very 
naturally  assumed,  as  we  were  clearly  justifiable  in  doing, 
that  the  instruction  was  proper,  tod  should  have  been 
given,  unless  plaintiff's  contention  was  sound  that  the  right 
of  action  "accrued  when  the  logs  were  cut  up  by  the  appel- 
lant in  this  case,  rendering  them  impossible  of  identifica- 
tion, alleged  in  the  complaint  to  be  about  May  10,  1893, 
but  the  proofs  show  they  were  cut  up  in  June,  1893."  Ordi- 
narily we  should  be  disposed  to  let  the  question  rest  here. 
However,  in  order  to  avoid  the  possibility  of  injury  to  the 
plaintiff,  we  have  again  examined  the  record,  from  which 
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it  clearly  appears  that  there  is  no  ground  in  fact  for  the 
criticism  of  the  instruction.  The  bill  of  exceptions  recites 
that  **all  the  testimony  showing  the  various  quantities  and 
dates"  of  the  removal  of  the  logs  from  the  State  of  Wash- 
ington by  the  defendant  is  contained  therein.  The  logs 
were  removed  from  the  boom  of  the  Cowlitz  &  Columbia 
River  Boom  Company.  One  Banks  was  an  employe  of  the 
boom  company  during  the  time,  and  scaled  the  logs.  He 
testified  that  he  saw  them  in  the  raft  of  the  defendant  at 
the  time,  and  "scaled  them  there."  He  made  a  memo- 
randum at  the  time  of  the  date  and  the  quantity  of  logs 
scaled  in  each  raft,  and  testified  in  detail  concerning  that 
matter  at  the  trial.  He  said  the  logs  were  taken  from  the 
boom,  but  he  did  not  know  when  or  by  whom.  Mr.  Poul- 
sen,  one  of  the  ofiicers  of  the  defendant  corporation,  testi- 
fied, however,  that  **we  took  them  [the  logsj  away  as  quick 
as  they  were  rafted,"  and  "they  were  taken  away  as  they 
were  rafted ;  they  were  taken  away  at  that  time."  Mr. 
Dodd,  who  was  the  president  of  the  boom  company,  testi- 
fied that  "they  [the  logs]  were  delivered  as  they  were  rafted, 
during  January,  February,  and  March,  1893."  All  this 
testimony  stands  uncontradicted,  and  it  appears  therefrom 
that  Banks  scaled  the  logs  after  they  were  put  in  the  raft 
of  the  defendant  company,  and  that  it  took  them  away  as 
soon  as  they  were  scaled.  Under  the  testimony  given, 
therefore,  there  was  no  error  in  the  instructions  assum- 
ing as  an  established  fact  that  a  certain  definite  quantity 
of  logs  was  taken  by  the  defendant  from  the  State  of  Wash- 
ington after  January  23,  1893. 

5.  Nor  is  there  any  merit  in  the  point  made  in  the  peti- 
tion, also  for  the  first  time,  that  the  defense  of  the  statute 
of  limitations  is  insufficient  because  it  only  applies  to  a 
portion  of  the  logs  taken.  There  is  an  old  rule  of  the  com- 
mon law  that,  if  a  defense  is  set  up  as  an  answer  to  the 
whole  cause  of  action,  while  it  is  in  fact  only  a  partial  de- 
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fense,  it  will  be  held  bad  on  demurrer,  although  it  would 
be  admissible  as  a  partial  defense  if  properly  pleaded: 
Pomeroy,  Code  Rem.  (3  ed.)  §  608.  In  this  case,  however, 
the  complaint  sets  up  but  one  cause  of  action,  alleged  to 
have  accrued  on  or  about  the  10th  day  of  March,  1893. 
The  plea  of  the  statute  of  limitations  was  interposed  as  a 
defense  to  this  cause  of  action.  If  it  appeared  upon  the 
trial  that  a  portion  of  the  logs  was  taken  more  than  six 
years  prior  to  the  commencement  of  the  action,  the  de- 
fendant is  entitled  to  the  benefit  of  such  defense,  so  far  as 
it  is  applicable  to  the  facts. 

The  petition  for  rehearing  is  denied. 

Rehearing  Denied. 


Decided  5  October,  rehearing  denied  31  October,  1908. 

-  ^Q    455' 

EATON  V.  MIMKAUaH.  dVe    ^ 
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COUNTIK8  — Constitutional  Prohibition  Against  Indebtedness. 

1.  A  debt  incurred  for  the  construction  of  a  courthouse  Is  one  voluntarily  in- 
curred, within  the  prohibition  of  Const.  Or.  Art.  XI,  1 10,  providing  that  no  oounty 
sball  create  any  debts  or  liabilities  exceeding  t5,000,  except  for  certain  purposes. 
This  section  does  not  prohibit  the  creation  of  debts  in  the  performance  of  some 
imperative  public  duty,  but  providing  a  courthouse  is  not  such,  for  It  may  be 
postponed  In  the  discretion  of  the  county  authorities. 

County  Indebtedness— Conflict  Between  Constitution  and  Statute. 

2.  A  legislative  direction  to  violate  a  constitutional  prohibition  Is  void.  For 
instance,  the  act  of  the  legislature  directing  that  an  election  be  held  to  select  a 
county  seat  of  Union  County,  and.  In  case  of  the  selection  of  another  than  the 
present  place,  thai  the  county  officers  provide  ^,000  by  an  Issue  of  warrants  for 
the  construction  of  a  new  courthouse  (Laws  1903,  p.  104),  Is  void,  the  county  being 
already  In  debt  beyond  the  limit  permitted  by  the  slate  constitution  :  Simon  v. 
Northupt  27  Or.  487,  distinguished. 

Statute —Creation  of  County  Indebtedness. 

8.  An  act  requiring  an  election  to  be  held  for  the  selection  of  a  county  seat,  and 
directing  the  county  clerk  to  issue  warrants  to  pay  the  cost  of  constructing  a  new 
courthouse,  if  a  new  location  shall  be  selected,  and  to  levy  a  tax  each  year  for  five 
years  to  pay  off  such  warrants,  does  not  limit  the  liability  on  such  warrants  to 
the  proceeds  of  the  levy  (Laws  1908,  p.  104),  nor  is  it  a  legislative  creation  of  a  legal 
liability  which  must  be  recognized,  like  the  expense  of  holding  the  sessions  of  the 
courts,  or  the  payment  of  statutory  salaries,  but  is  a  direction  to  the  county  offi- 
cials to  create  a  county  debt  for  a  purpose  other  than  to  suppress  Insurrection  or 
repel  Invasion,  within  the  prohibition  of  Const.  Or.  Art.  XI,  1 10. 

From  Union  :   Alfred  F.  Sears,  Jr.,  Judge. 
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Suit  by  A.  E.  Eaton  and  others  against  J.  H.  Mimnaugh, 
County  Clerk  of  Union  County,  to  restrain  the  latter  from 
giving  notice  of  a  special  election  for  the  relocation  of  the 
county  seat  of  Union  County,  and  incurring  the  necessary 
expense  incident  thereto.  A  demurrer  to  the  complaint 
was  sustained,  and  from  the  resulting  decree  plaintiffs  ap- 
peal. Reversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Crawford  &  Crawford  and  C  E,  Cochran,  with  an  oral  ar- 
gument by  Mr,  Thos,  H.  Crawford  and  Mr.  Cochran. 

For  respondent  there  was  a  brief  over  the  names  of 
Samuel  WhitCy  District  Attorney,  Chas.  H.  Finn,  and  Will- 
iam W.  Cotton,  with  an  oral  argument  by  Mr.  Finn  and 
Mr,  Cotton. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  suit  involves  the  constitutionality  of  an  act  of  the 
legislature  of  1903  for  the  relocation  of  the  county  seat  of 
Union  County  (Laws  1903,  p.  104),  declaring  that  a  special 
election  shall  be  held  on  the  first  Monday  in  November, 
1903,  for  the  purpose  stated,  defining  the  duties  of  the 
county  clerk  in  connection  with  such  election,  and  prescrib- 
ing the  qualifications  of  voters  thereat,  and  the  manner  of 
conducting  the  same.  It  is  also  provided  that  no  place  shall 
be  voted  for  except  the  cities  of  Union  and  La  Grande ; 
that,  if  La  Grande  shall  receive  55  per  cent  of  all  the  votes 
cast,  it  shall  be  the  county  seat  of  the  county  from  and 
after  the  1st  day  of  January,  1905,  otherwise  the  county 
seat  shall  remain  at  Union,  its  present  location ;  that  in 
the  event  La  Grande  shall  receive  the  requisite  number  of 
votes,  and  be  selected  as  the  county  seat,  the  county  court 
shall,  within  sixty  days  after  the  election,  acquire  in  La 
Grande,  by  purchase  or  otherwise,  a  suitable  site  for  a 
courthouse,  and  within  ninety  days  adopt  plans  and  speci- 
fications for  such  a  building,  to  be  constructed  of  brick, 
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wood,  and  iron,  with  the  necessary  fireproof  vaults  for  the 
county  records ;  that  as  soon  as  convenient  after  the  adop- 
tion of  the  plans  and  specifications  the  county  court  shall 
let  a  contract  to  the  lowest  responsible  bidder  for  the  con- 
struction of  the  building,  to  cost  the  county,  together  with 
the  site,  not  to  exceed  $45,000,  and  to  be  completed  and 
ready  for  occupancy  by  January  1, 1905,  at  which  time  the 
county  records  and  offices  shall  be  moved  from  the  court- 
house at  Union  to  the  new  courthouse  at  La  Grande ;  that 
in  payment  for  the  proposed  courthouse  the  county  clerk 
shall  issue  warrants  on  bills  duly  audited  and  approved 
by  the  county  court  on  the  '^courthouse  fund";  that  the 
county  court  shall  levy  a  tax  on  all  the  taxable  property 
within  the  county  '*each  year  for  five  years  sufficient  to 
raise  a  fund  that  will  pay  at  least  one  fifth  of  said  warrants, 
principal  and  interest,  each  year,  so  that  the  whole  thereof 
shall  be  paid  at  the  end  of  five  years";  that  if  for  any 
reason  the  contemplated  courthouse  shall  not  be  com- 
pleted and  ready  for  occupancy  by  January  1,  1905,  it 
shall  be  the  duty  of  the  county  court,  in  case  of  a  change 
in  the  county  seat,  to  provide  suitable  offices  and  quarters 
at  La  Grande  for  the  county  officers  and  courts  until  the 
courthouse  is  completed  and  ready  for  occupancy. 

The  plaintiffs,  who  are  residents  and  taxpayers  of  the 
county,  bring  this  suit  to  restrain  the  clerk  from  giving 
notice  of  and  providing  necessary  supplies  for  such  special 
election,  or  incurring  any  expenses  on  account  thereof,  on 
the  ground  that  the  county  is  indebted  in  the  sum  of 
$200,000,  contracted  since  the  constitution  took  effect,  evi- 
denced by  outstanding  warrants,  more  than  $5,000  of 
which  was  voluntarily  incurred,  and  it  is  therefore  incapa- 
ble of  complying  with  the  provisions  of  the  act  in  ques- 
tion in  case  the  county  seat  should  be  changed  from  Union 
to  La  Grande,  because  of  the  constitutional  provision  that 
**no  county  shall  create  any  debts  or  liabilities  which  shall 
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singly  or  in  the  aggregate  exceed  the  sum  of  $5,000, 
except  to  suppress  insurrection  or  repel  invasion":  Const. 
Or.  Art.  XI,  §  10.  The  plaintiffs  insist  that  the  act  is  en- 
tire, and  that,  if  the  portion  thereof  making  it  the  duty  of 
the  county  court  to  construct  a  courthouse  at  La  Grande 
in  the  event  of  the  location  of  the  county  seat  at  that  city 
is  void,  because  in  violation  of  th^  constitution,  the  entire 
act  must  fail.  This  position  is  not  questioned  by  counsel 
for  defendant,  and  we  shall  assume  it  to  be  sound.  The 
argument  in  support  of  the  constitutionality  and  validity 
of  the  statute  under  consideration,  as  we  understand  it, 
is:  (1)  The  provision  of  the  constitution  directed  against 
the  creation  of  debts  by  a  county,  invoked  by  plaintiffs, 
has  no  application  to  a  debt  incurred  for  the  construction 
of  a  courthouse,  because  it  is  an  obligation  which  a  county 
is  compelled  to  assume  as  a  governmental  agent;  (2)  the 
constitutional  limitation  applies  to  counties  only,  and  does 
not  prohibit  the  legislature  from  imposing  liabilities  upon 
them  to  any  extent  or  for  any  legitimate  purpose,  or  from 
compelling  them  to  create  such  liabilities;  (3)  the  act  in 
question  does  not  contemplate  the  creation  of  any  debt 
against  the  county. 

The  constitutions  of  most  of  the  western  states  contain 
provisions  restricting  within  certain  limits  the  right  of  a 
county  to  incur  indebtedness,  and  wherever  they  have  been 
brought  in  question  the  general  tendency  of  the  courts  has 
been  to  give  them  force  and  effect,  and  to  construe  them 
so  as  to  protect  the  taxpayers  against  the  unauthorized  ex- 
penditures. In  many  of  the  states  the  provisions  are  that 
no  county  "shall  be  allowed  to  become  indebted,"  or  "shall 
become  indebted,"  exceeding  a  certain  amount,  or  "shall 
be  authorized  or  permitted  to  become  indebted"  beyond  a 
certain  sum,  or  that  "the  aggregate  debts  for  all  purposes" 
shall  not  exceed  a  certain  amount.  In  all  such  states  the 
decisions  are  uniform  in  holding  that  any  liability,  not 
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arising  from  a  tort,  by  virtue  of  which  the  county  is  under 
obligation  to  pay  money,  is  within  the  prohibition  of  the 
constitution,  and  void  if  in  violation  thereof,  without  re- 
gard to  the  purpose  for  which  it  may  have  been  incurred 
or  contracted.  A  distinction  was  at  one  time  made  by  the 
Supreme  Court  of  Missouri  between  debts  voluntarily  in- 
curred by  a  county,  such  as  for  the  improvement  of  the 
courthouse,  and  those  the  law  required  it  to  incur,  as  for 
the  board  of  prisoners;  holding  the  former  void  {Booky. 
Earlf  87  Mo.  246),  and  the  latter  valid :  Potter  v.  Douglas 
County,  87  Mo.  239.  But  the  attempted  distinction  was 
subsequently  repudiated,  and  the  doctrine  broadly  an- 
nounced that  the  provisions  of  the  constitution  of  that 
state  prohibiting  a  county  from  incurring  indebtedness 
"exceeding  in  any  year  the  income  and  revenue  provided 
for  such  year"  included  all  indebtedness  for  any  purpose : 
Barnard  v.  Knox  County,  105  Mo.  382  (16  S.  W.  917,  13  L. 
R.  A.  244). 

The  Constitution  of  Colorado  provides  that  the  aggre- 
gate debts  of  any  county,  for  all  purposes,  exclusive  of 
debts  contracted  before  the  adoption  of  the  constitution, 
shall  not  at  any  time  exceed  a  certain  per  cent  of  the  as- 
sessed values,  unless  the  taxpayers  vote  in  favor  of  such 
excess  at  some  general  election.  One  of  the  counties  of 
the  state  issued  warrants  in  excess  of  the  constitutional 
limit  for  the  ordinary  expenses  of  the  county,  such  as  wit- 
ness and  juror  fees,  election  costs,  charges  for  board  of 
prisoners,  county  treasurer's  commission,  etc.,  and  after- 
ward refused  to  pay  them.  In  an  action  brought  in  the 
federal  courts  on  the  warrants  it  was  insisted  that  they 
were  not  within  the  provisions  of  the  constitution,  because 
issued  in  payment  of  involuntary  or  compulsory  obliga- 
tions of  the  county,  which  it  could  not  avoid.  The  diffi- 
culty, if  not  impossibility,  of  maintaining  county  organi- 
zations under  any  other  construction  of  the  constitution, 
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was  especially  urged,  and  seems  to  have  been  persuasive 
in  the  court  of  primary  jurisdiction.    Upon  appeal,  how- 
ever, the  Supreme  Court  of  the  United  States  held  the 
warrants  absolutely  void,  on  the  ground  that  the  language 
of  the  constitution  plainly  included  all  indebtedness  of 
whatsoever  kind  and  for  whatever  purpose  it  may  have 
been  incurred,  and  the  hardship  imposed  on  individuals 
or  the  county  afforded  no  excuse  for  the  violation  of  its 
provisions ;  that  there  was  no  difference  between  indebt- 
edness incurred  by  the  contract  of  the  county  and  that 
arising  from  what  may  be  called  "compulsory  obligations." 
**  Neither  can  we  assent  to  the  position  of  the  court  below," 
says  Mr.  Justice  Lamar,  "  that  there  is,  as  to  this  case,  a 
difference  between  indebtedness  incurred  by  contracts  of 
the  county  and  that  form  of  debt  denominated  'compul- 
sory obligations.'    The  compulsion  was  imposed  by  the 
legislature  of  the  state,  even  if  it  can  be  said  correctly  that 
the  compulsion  was  to  incur  debt;   and  the  legislature 
could  no  more  impose  it  than  the  county  could  voluntarily 
assume  it,  as  against  the  disability  of  a  constitutional  pro- 
hibition.   Nor  does  the  fact  that  the  constitution  provided 
for  certain  county  officers,  and  authorized  the  legislature 
to  fix  their  compensation  and  that  of  other  officials,  affect 
the  question.    There  is  no  necessary  inability  to  give  both 
of  the  provisions  their  exact  and  literal  fulfillment":  Lake 
County  V.  Rollins,  130  U.  S.  662  (9  Supt.  Ct.  651). 

Such  are  also  the  decisions  under  similar  constitutional 
provisions  of  the  courts  of  Illinois  {City  of  Springfield  v. 
Edwards,  84  111.  626 ;  City  of  Bhomington  v.  Perdue,  99  111. 
329 ;  Culbertson  v.  City  of  Fulton,  127  111.  30,  18  N.  E.  781); 
Indiana (iS^acib^^^  v.  City  of  New  Albany,  88  Ind.  473,  45  Am. 
Rep.  467 ;  City  of  Laporte  v.  Gamewell  Fire  Alarm  Tel.  Co. 
146  Ind.  466,  45  N.  E.  588,  35  L.  R.  A.  686,  58  Am.  St.  Rep. 
359);  Kentucky  {Beard  v.  City  of  Hopkinsville,95  Ky.239, 
24  S.W.  872,  23  L.  R.  A.  402,  44  Am.  St.  Rep.  222);  Wyo- 
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ining  {Grand  Island  &  N,  W.  R  Co.  v.  Baker,  6  Wyo.  369, 
45  Pac.  494,  34  L.  R.  A.  835,  71  Am.  St.  Rep.  926);  Iowa 
(  Windsor  v.  City  of  Des  Moines,  110  Iowa,  175,81  N.W.  476, 
80  Am.  St.  Rep.  280);  Montana  {State  v.  City  of  Helena,  24 
Mont.  521,  63  Pac.  99,  55L.R.  A.336,  81  Am.  St.  Rep.  453); 
Pennsylvania  {Keller  v.  Scranton,  200  Pa.  St.  130,  49  Atl. 
781,  86  Am.  St.  Rep.  708);  and  Colorado :  People  v.  May, 
9  Colo.  80  (10  Pac.  641).  The  constitution  of  this  state 
differs  in  language  (although  it  is  doubtful  whether  it  does 
in  substance)  from  that  of  the  states  referred  to,  and  it  may, 
therefore,  be  said  that  the  authorities  cited  are  not  in  point. 
They  are  illustrative,  however,  of  the  disposition  of  the 
courts  not  to  extend  the  terms  of  the  constitution  by  con- 
struction beyond  its  evident  and  plain  meaning.  In  this 
view  they  afford  material  aid  in  construing  our  constitu- 
tion, and  are  alluded  to  for  that  purpose. 

The  constitution  of  this  state,  as  well  as  those  of  Cali- 
fornia and  Washington,  does  not  provide,  as  in  many  other 
states,  that  a  county  shall  not  **be  allowed  or  permitted  to 
become  indebted*'  beyond  a  certain  sum,  but  simply  pro- 
hibits it  from  "creating"  such  an  indebtedness.  It  has, 
therefore,  been  construed  not  to  apply  to  involuntary  in- 
debtedness thrust  upon  the  county  by  operation  of  law, 
such  as  fees  of  witnesses  and  jurors,  salaries  of  officers, 
expenses  of  election,  costs  of  conducting  courts,  and  such 
other  outlays  as  the  law  imposes  upon  the  county,  and 
which  it  is  powerless  to  prevent  or  postpone  :  Grant  County 
V.  Lake  County,  17  Or.  453  (21  Pac.  447);  Burnett  v.  Markley, 
23  Or.  436(31  Pac.  1050);  Municipal  Security  Co,y, Baker 
County,  33  Or.  338  (54  Pac.  174);  Lewis  v.Widber,  99  Cal. 
412  (33  Pac.  1128);  Rauch  v.  Chapman,  16  Wash.  568  (48 
Pac.  253,  36  L.  R.  A.  407,  58  Am.  St.  Rep.  52);  Gladwin  v. 
Ames,  30  Wash.  608  (71  Pac.  189).  It  does,  however, apply 
to  debts  incurred  for  the  construction  of  county  bridges, 
building  of  courthouses  and  jails,  putting  shelves  in  county 
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vaults,  and  the  like,  because  voluntarily  incurred :  Worm- 
ington  v.  Pierce,  22  Or.  606  (30  Pac.  450);  Dorothy  v.  Pierce, 
27  Or.  373  (41  Pac.  668);  Municipal  Security  Co.\.  Baker 
County,  33  Or.  338  (54  Pac.  174).    The  county  is  for  many 
purposes  a  mere  governmental  agency,  charged  with  the 
performance  of  certain   governmental  duties,  from  the 
discharge  of  which  it  cannot  escape,  and  any  reasonable 
expense  incurred  by  it  in  their  performance  may  very 
properly  be  held  as  not  within  the  prohibition  of  the  con- 
stitution ;  but  any  obligation  voluntarily  assumed  by  it,  if 
in  excess  of  the  constitutional  limit,  is  void.    It  is  difficult, 
if  not  impossible,  to  lay  down  any  general  rule  whereby 
so  to  classify  such  obligations.    Each  case  must  be  deter- 
mined largely  from  its  own  facts,  and  by  the  doctrine  of 
inclusion  and  exclusion.    It  manifestly  cannot  be  held 
that  all  liabilities  arising  from  the  mere  discharge  of  some 
public  duty  by  a  county,  or  in  the  performance  of  some 
powers  conferred  upon  it  by  law,  are  involuntary  obliga- 
tions, and  therefore  not  an  indebtedness  within  the  mean- 
ing of  the  constitution.    A  large  part  of  the  obligations  in- 
curred by  every  county  may  without  any  great  impropriety 
be  said  to  be  involuntary,  in  the  sense  that  the  discharge 
of  the  duty  in  which  they  were  incurred  could  not  have 
been  neglected  or  avoided  without  disregarding  some  pro- 
vision of  law ;  but,  if  that  test  alone  is  to  be  the  standard,  a 
county  is  practically  left  free  to  contract  unlimited  obliga- 
tions, notwithstanding  the  provisions  of  the  constitution. 
This  would  be  violating  the  language  of  that  instrument, 
and  frittering  away  its  meaning  by  construction. 

1.  In  Municipal  Security  Co,  v.  Baker  County,  33  Or.  338 
(54  Pac.  174),  Mr.  Justice  Wolverton,  in  referring  to  this 
question,  says :  "The  expense  incident  to  and  necessary 
under  the  laws  prescribed  by  the  state  to  organize  and 
maintain  such  a  government  [county]  may  be  said  to  be 
thrust  upon  it  by  law  but  such  as  the  county  court,  acting 
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in  its  capacity  as  fiscal  agent  of  the  county,  has  volition 
to  contract,  or  such  as  may  be  wholly  within  its  discretion 
to  impose  upon  the  county  or  not,  as  its  judgment  may 
dictate,  is  that  against  which  the  constitutional  inhibition 
is  directed."  Generally  speaking,  it  may  be  said  that  a 
liability  imposed  upon  a  county  by  law,  which  it  is  not  at 
liberty  to  evade  or  postpone,  is  involuntary,  and  not  within 
the  termg  of  the  constitution.  But  a  liability  arising  from 
the  performance  of  some  public  duty  of  a  discretionary 
character,  or  which  the  county  authorities  may,  in  their 
discretion,  postpone  indefinitely  or  temporarily  until  means 
are  provided  for  the  payment  of  the  expenses  incident 
thereto,  cannot  be  so  held.  In  no  event,  and  under  no 
possible  construction  of  the  constitution,  does  it  seem  that 
a  debt  incurred  by  a  county  for  the  building  of  a  new 
courthouse  can  be  said  to  be  involuntarily  incurred.  It 
is  the  duty  of  a  county  to  provide  offices  for  its  officers, 
and  rooms  and  accommodations  for  holding  its  courts, 
jails  for  the  confinement  of  prisoners,  and  the  like.  It  is 
assumed,  however,  that  this  will  be  done  within  the  cur- 
rent revenue.  The  county  has  authority  to  levy  taxes  an- 
nually upon  all  the  taxable  property  within  its  limits, 
with  which  to  raise  revenue  sufficient  to  pay  its  expenses 
(B.  &  C.  Comp.  §  3085);  and  the  law  and  the  constitution 
contemplate  that  it  will  exercise  its  powers  in  that  respect. 
If,  however,  from  some  cause  which  could  not  reasonably 
have  been  foreseen  or  anticipated  at  the  time  of  the  annual 
levy,  it  is  without  sufficient  accommodations  for  the  pur- 
poses indicated,  or  means  to  provide  the  same,  a  reasonable 
indebtedness,  temporarily  incurred  for  that  purpose,  hav- 
ing due  regard  to  the  financial  condition  of  the  county  and 
its  taxable  property,  might  probably  be  said  to  be  invol- 
untary. When,  however,  it  is  already  provided  with  ample 
accommodations,  the  provisions  of  the  constitution  cannot 
be  avoided  by  a  mere  change  of  the  county  seat.    We  are 
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clear,  therefore,  that  under  the  constitution  and  facts  of 
this  case  Union  County  cannot  legally  create  an  indebted- 
ness for  the  building  of  a  new  courthouse. 

2.  Nor  do  we  think  the  legislature  has  authority  to  com- 
pel it  to  do  so.  The  argument  is  that  the  constitution  pro- 
hibits the  county,  but  not  the  legislature,  from  creating  the 
debt ;  that,  while  a  county  cannot  of  itself  create  any  debt 
in  excess  of  the  constitutional  limit,  the  legislature  may 
create  a  liability  for  any  legitimate  governmental  purpose, 
and  impose  its  payment  upon  the  county,  regardless  of  the 
constitution.  The  consequences  of  such  a  doctrine,  and 
the  facility  it  would  afford  for  evading  the  wholesome  pro- 
visions of  the  constitution,  are  such  as  to  cause  a  court  to 
weigh  well  the  arguments  in  its  favor,  and  to  hesitate  long 
before  adopting  it.  Under  such  a  construction,  the  con- 
stitution would  afford  but  little  protection  to  taxpayers.  To 
rid  itself  of  the  undesirable  restraint,  it  would  only  be  neces- 
sary for  the  county  to  secure  the  enactment  of  a  law  im- 
posing debts  upon  it  for  the  construction  of  expensive  jails, 
courthouses,  highways,  or  other  public  improvements,  re- 
gardless of  its  financial  condition  or  the  wishes  of  its  peo- 
ple; or,  if  the  county  authorities  were  unwilling  to  incur 
such  indebtedness,  designing  persons  might  secure  such 
legislation.  But,  even  if  such  doctrine  be  accepted  as  s'ound, 
it  could  not  avail  the  defendant,  for  by  the  act  under  con- 
sideration the  legislature  did  not  create  a  liability  which 
it  required  the  county  to  discharge.  It  directed  and  com- 
manded the  county  to  create  the  indebtedness,  and  this  it 
had  no  authority  to  do.  The  constitution  says  that  no 
county  shall  create  any  debt  in  excess  of  a  certain  sum, 
and  the  constitution,  of  course,  must  be  obeyed  in  prefer- 
ence to  a  statute  which  says  it  shall  do  so :  Buchanan  v. 
Litchfield,  102  U.  S.  278  ;  Cook  County  v.  Chicago  Indus. 
School,  18  N.  E.  183  (1  L.  R.  A.  437,  8  Am.  St.  Rep.  386); 
McRae  v.  County  of  Cochifie  (Ariz.),  44  Pac.  299.   The  situa- 
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tion,  as  we  view  it,  is  this  :  Union  County  is  now  indebted 
beyond  the  constitutional  limit.  The  constitution  says  that 
any  additional  indebtedness  voluntarily  incurred  by  it  shall 
be  invalid,  and  of  no  effect.  The  legislature  requires  it,  in 
a  certain  event,  to  incur  such  an  additional  indebtedness, 
not  to  exceed  .$45,000,  payable  within  five  years.  The  ques- 
tion is,  which  shall  prevail,  the  constitution  or  the  legis- 
lature? Clearly,  the  constitution.  Simon  v.  Northup,  27 
Or.  487  (40  Pac.  560,  30  L.  R.  A.  171,)  has  no  bearing  on 
this  discussion.  The  law  compelling  the  County  of  Mult- 
nomah to  take  over,  supervise,  and  control  the  free  bridges 
did  not  require  the  county  to  contract  an  indebtedness 
therefor.  It  contemplated,  and  so  provided,  that  the  ex- 
penses incident  to  the  management  and  control  of  the 
bridges  should  be  raised  by  annual  taxation,  as  other  ex- 
penses of  the  county. 

3.  It  is  contended,  however,  that  the  statute  under  dis- 
cussion does  not  provide  for  the  creation  of  a  debt  by  the 
county,  because  it  requires  the  county  court  to  levy  a  tax 
annually  for  five  years  for  the  payment  thereof.  This  po- 
sition is  untenable.  The  legislature  directs  and  requires 
the  county  to  issue  its  warrants  in  payment  of  the  proposed 
courthouse  and  site,  without  limiting  the  payment  of  such 
warrants  to  any  special  fund  or  to  the  money  raised  by 
the  special  tax.  *^As  a  general  rule,"  says  this  court,  in 
Avery  v.  Job,  25  Or.  512,  520  (36  Pac.  293," 294),  **when  the 
legislature  authorizes  a  municipality  to  contract  a  debt, 
and  issue  bonds  therefor,  it  is  to  be  inferred  that  it  intended 
to  authorize  the  payment  of  such  bonds  out  of  the  money 
raised  by  general  taxation,  unless  there  is  something  in 
the  act  itself,  or  some  general  limitation  upon  the  power 
of  taxation,  which  repels  such  an  inference  ;  and,  although 
a  special  tax  or  fund  may  be  provided,  the  bondholders' 
remedy  is  not  limited  to  such  tax  or  fund,  unless  it  is  pro- 
vided that  the  bonds  shall  not  be  paid  in  any  other  way. 


476  Eaton  v.  Mimnaugh.  [43  Or. 

The  bonds,  when  issued,  become  a  debt  of  the  corporation, 
for  which  it  is  primarily  liable,  and  for  any  balance  due 
thereon  after  the  application  of  the  special  fund  the  holders 
are  entitled  to  payment  out  of  the  general  fund  of  the  cor- 
poration." In  United  States  v.  County  of  Clark,  96  U.  S. 
211,  a  county  subscribed  for  stock  of  a  railroad  company, 
and  issued  its  bonds  in  payment  thereof,  pursuant  to  a  law 
which  authorized  the  levy  of  a  special  tax  to  pay  them, 
but  which  contained  no  provision  declaring  that  the  fund 
derived  from  such  tax  only  should  be  so  applied.  It  was 
held  that  the  bonds  were  debts  of  the  county  as  fully  as 
any  other  liability,  the  special  tax  being  merely  an  addi- 
tional provision  for  their  payment;  and  that  for  any  bal- 
ance remaining  due,  either  principal  or  interest,  after  the 
application  of  the  proceeds  of  the  special  tax,  the  holders 
were  entitled  to  payment  out  of  the  general  fund  of  the 
county.  To  the  same  effect  is  Lowell  v.  Boston,  111  Mass. 
454  (15  Am.  Rep.  39). 

There  are  decisions  holding  that  where,  at  the  time  a 
contract  is  made  by  a  county,  a  fund  is  on  hand  and  ap- 
propriated to  its  payment,  or  where  one  has  been  provided 
for,  although  not  yet  collected,  or  where  an  appropriation 
has  been  made  of  anticipated  revenues,  and  the  contract 
is  payable  out  of  such  fund  or  revenue,  it  does  not  create 
an  indebtedness  within  the  meaning  of  the  constitution : 
Law  V.  People,  87  111.  385  ;  Koppikus  v.  State  Capitol  ComWs, 
16  Cal.  248 ;  People  v.  Pacheco,  27  Cal.  175 ;  People  v.  May, 
9  Colo.  404  (12  Pac.  838);  Swanson  v.  City  of  Ottumwa,  118 
Iowa,  161  (91  N.  W.  1048,  59  L.  R.  A.  620);  Beard  v.  City 
of  Hopkinsville,  95  Ky.  239  (24  S.  W.  872,  23  L.  R.  A.  402, 
44  Am.  St.  Rep.  222,  237,  note).  But  where,  as  here,  no 
such  provision  is  made,  and  a  liability  is  incurred  payable 
in  the  future,  it  is  obviously  no  less  a  debt  because  the 
municipality  is  required  by  special  law  thereafter  to  levy 
a  tax  for  its  payment  when  it  becomes  due  than  if  no  such 
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provision  was  made.  The  principal  revenue  of  a  county 
or  other  municipality  is  derived  from  taxation,  and  all 
debts  legally  contracted  by  it  are  payable  from  such  reve- 
nue unless  otherwise  expressly  stipulated.  The  duty  to 
levy  a  tax  in  the  future  for  the  payment  of  an  obligation 
due  or  to  become  due  necessarily  implies  the  existence  of 
a  debt  against  the  corporation,  which  the  creditor  is  law- 
fully entitled  to  have  paid  by  the  proceeds  of  the  levy. 
The  provision,  therefore,  requiring  the  county  court  to  levy 
the  special  tax  each  year  for  five  years,  for  the  payment 
of  the  warrants  to  be  issued  on  account  of  the  construction 
of  the  proposed  courthouse,  is  merely  an  additional  means 
provided  for  their  payment,  and  does  not  render  them  any 
the  less  the  debt  or  obligation  of  the  county,  or  take  such 
indebtedness  out  of  the  prohibition  of  the  constitution : 
City  of  Otiumwa  v.  City  Water  Supply  Co,  119  Fed.  315  (56 
0.  C.  A.  219,  59  L.  R.  A.  604,  note). 

We  are  therefore  constrained  to  hold,  for  the  reasons 
given,  that  the  act  under  consideration  is  unconstitutional 
and  void,  in  that  it  undertakes  to  compel  and  require  the 
County  of  Union  to  create  an  indebtedness  in  violation  of 
the  constitution.  The  decree  of  the  court  below  is  there- 
fore reversed,  and  one  will  be  entered  here  as  prayed  for 
in  the  complaint.  Reversed. 


Decided  27  July,  rehearing  denied  5  October,  1906. 

McFABIiANE  v.  McFABLAKE. 

[73  Pac.  206,  75  Pac.  189.] 

Modifying  Divobcb  Decree  —  Service  by  Publication. 

1.  Where  service  of  the  summons  in  a  divorce  suit  has  been  made  by  publica- 
tion, and  the  defendant  has  not  appeared,  no  decree  can  be  rendered  that  will  bind 
the  defendant  personally,  in  the  absence  of  some  statutory  provision  or  reserva- 
tion in  the  decree,  except  that  the  marriage  is  ended.  In  such  cases  decrees  can- 
not be  entered  awarding  to  the  successful  party,  costs,  for  example,  or  alimony,  or 
attorney's  fees,  divorces  being  qucui  in  rem  only  as  to  the  marital  status,  but  other- 
wise in  peraonam. 

Statutory  Power  to  Modify  Decree  as  to  Alimony  or  Costs. 

2.  Section  314,  B.  <&  C.  Comp.,  providing  for  a  modification  of  divorce  decrees  at 
any  time  so  far  as  they  affect  the  maintenance  of  either  party,  does  not  authorize 
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the  revision  of  such  decrees  by  adding  requirements  for  the  payment  of  Items  like 
alimony,  costs,  or  attorney's  fees,  where  the  decree  was  entered  without  an  appear- 
ance by  the  defendant. 

Modifying  Divorce  Decree  as  to  Maintenance  of  Children.* 

3.  Under  Section  514,  B.  &  C.  Comp.,  authorizing  the  modification  of  divorce 
decrees  at  any  time  after  their  rendition,  in  so  far  as  they  provide  for  the  custody, 
nurture,  and  education  of  minor  children,  courts  may  subsequently,  on  proper 
notice,  require  parties  in  fault  to  contribute  to  the  future  support  of  their  minor 
children,  and  to  pay  a  reasonable  sum  for  their  past  support,  as  the  duty  of  the 
parents  to  care  for  and  educate  their  otfspring  Is  not  affected  by  a  divorce. 

Appeal.  — Remanding  to  Add  Parties  or  Evidence. 

4.  Where  it  appears  in  an  equity  suit  that  the  disputed  matters  cannot  be 
satisfactorily  determined  by  the  appellate  court  because  of  the  condition  of  the 
record,  as,  because  of  the  absence  of  parties,  or  because  certain  evidence  has  not 
been  taken,  the  court  may,  at  Its  discretion,  remand  the  cause  for  farther  consid- 
eration by  the  trial  court  rather  than  enter  a  final  decree. 

Statute  Governing  P'iling  of  Cost  Bills  In  Supreme  Court. 

5.  Section  568,  H.  <&  C.  Comp.,  governs  the  practice  as  to  taxation  of  coet«  and 
disbursements  in  the  supreme  court,  by  analogy,  there  being  no  special  statute  on 
the  subject. 

When  Judgment  of  Supreme  Court  is  Rendered. 

6.  A  Judgment  of  the  supreme  court  is  final  when  the  decision  is  announced, 
or.  In  other  words,  that  is  the  date  of  the  "rendition"  of  the  Judgment  or  decree, 
within  the  meaning  of  Section  56S,  B.  &  C.  Comp.,  as  amended  by  Laws  1903,  p.  209, 
and  the  time  then  begins  to  run  against  the  right  to  file  a  cost  bill. 

Time  Allowed  for  Bailing  Cost  Bili^  in  Supreme  Court. 

7.  Where  the  taxable  costs  and  disbursements  can  be  ascertain €k1  at  the  time 
a  case  Is  decided  the  cost  bill  must  be  filed  within  the  time  limited  by  statute,  in 
defaultof  which  it  maybe  stricken  from  the  files.  In  this  case  the  suoceesful 
party  could  have  computed  the  taxable  charges  when  the  J  udgment  was  rendered, 
and  should  have  filed  the  cost  bill  within  five  days  thereafter,  as  required  by  Seo- 
tlon  568,  B.  <&  C.  Comp.,  as  amended  by  Laws  1903,  p.  209;  but  not  having  done  so. 
either  within  five  days  or  the  first  day  of  the  next  term,  the  costs  must  be  dls^ 
allowed. 

*  Note.—  As  to  the  right  to  a  supplemental  decree  compelling  a  parent  against 
whom  a  divorce  has  been  granted  to  support  minor  children  of  the  parties  to  the 
divorce,  see  McKay  v.  Superior  Courts  40  L.  R.  A.  585;  Aleximder  v.  Alexander,  46 
li.  R.  A,  806;  StreUtvol/  v.Streitwolf,  45  L.  R.  A.  842. 

In  cases  where  a  decree  of  divorce  does  not  award  the  custody  of  the  minor 
children  of  the  parties  or  provide  for  their  support,  the  father  is  liable  for  their 
support  during  minority:  Gilley  v.  Oilley,  1  Am.  St.  Rep. 307,  but,  see  F099  y.HtxrU 
well,  37  L.  R.  A.  589. 

Where  a  divorce  decree  awards  the  custody  of  minor  children  to  the  mother, 
but  does  not  adjudge  against  either  party  the  expense  of  their  support,  there  is  an 
implied  promise  by  the  father  to  bear  such  expense,  which  may  be  enforced  by  an 
original  action  Independent  of  the  divorce  proceeding:  Pretzinger  v.  PreUinffer, 
4  Am.  St.  Rep.  542 ;  Re  Zilley,  40  L.  R.  A.  579;  Gibaon  v.  Gibson,  40  L.  R.  A.  587.  See, 
also,  Keller  v.  St.  Louut,  47  L.  R.  A.  391. 

To  the  effect  that  under  such  circumstances  the  mother  or  other  person  fur- 
nishing support  to  a  minor  child  of  the  divorced  parties  cannot  maintain  an  aoUon 
against  the  father  thorefor,on  an  Implied  promise,  see  Hall  v.  Green,  47  Am. St. Rep. 
311  (distinguishing  Gilleyy.  Gilley  in  the  same  state),  and  note;  Ramsey  \ .  Ram- 
sey, 6  L,  R.  A.  682;  FiiU^yn  v.  Fulton,  29  L.  R.  A.  678,49  Am.  St.  Rep.  720  (distinguish- 
ing Priptzinger  v.  Prietzinffvr,  in  the  same  state);  Brmrn  v.  Smith,  80  L.  R.  A.  680; 
i^\w«  V.  Hartwell,  37  L.  R.  A.  689,  60  Am.  St.  Rep.  366.—  Reporter. 
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From  Marion :   Reuben  P.  Boise,  Judge. 

Appeal  by  defendant  A.  McFarlane  from  an  order  allow- 
ing a  modification  of  a  divorce  decree  on  plaintiff's  motion. 
After  the  decision  a  cost  bill  was  filed  and  a  motion  made 
to  strike  it  from  the  files. 

Reversed:  Motion  to  Strike  Allowed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Peter  H.  D'Arcy  and  Mr.  George  G.  Bingham. 

For  respondent  there  was  a  brief  over  the  names  of 
Woodson  T.  Slater^  William  M.  Kaiser,  and  Bonham  &  Mar- 
tin, with  an  oral  argument  by  Mr.  Kaiser  and  Mr.  B.  F. 
Bonham,. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  proceeding  to  alter  a  decree.  The  facts  are 
that  on  February  24, 1899,  the  plaintiff  commenced  in  the 
circuit  court  for  Marion  County  a  suit  against  the  defend- 
ant for  the  dissolution  of  the  marriage  contract  existing 
between  them,  in  which  she  demanded  one  third  of  his 
real  property,  particularly  describing  it,  $1,000  as  perma- 
nent alimony,  1200  as  attorney's  fees,  and  $50  per  month 
for  the  support  of  their  minor  children.  The  defendant 
having  left  the  state  prior  to  the  commencement  of  such 
suit,  the  summons  was  served  by  publication,  and,  not 
having  returned  or  answered,  a  decree  was  rendered  March 
24, 1902,  dissolving  the  bonds  of  matrimony,  awarding  the 
plaintiff  the  custody  of  the  minor  children,  one  third  of 
said  real  property,  and  her  costs  and  disbursements,  with- 
out other  relief.  Neither  party  appealing  from  said  de- 
cree, the  plaintiff  intermarried  with  one  W.  D.  Claggett, 
and  on  February  5,  1903,  filed  a  petition  in  the  original 
suit,  stating  in  effect  the  facts  hereinbefore  detailed,  and 
that  the  defendant,  before  the  said  suit  was  brought,  col- 
lected about  $5,000  in  money  and  went  to  Ontario,  Canada, 
leaving  her  and  their  minor  children,  Robert,  Edna,  and 
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Albert,  17, 11,  and  8  years  old  respectively,  without  money 
or  means  of  support,  and  remained  out  of  the  state  more 
than  three  and  one  half  years,  and  until  said  divorce  was 
granted ;  that  since  the  defendant's  said  departure  from 
the  state  he  has  never  aided  in  the  maintenance  of  his 
minor  children,  though  amply  able  so  to  do,  and  plaintiff 
has  been  compelled  to  support  them,  at  an  expense  of  $50 
per  month,  or  $2,150,  and  that  the  reasonable  cost  of  the 
future  support  of  the  two  minor  children,  Edna  and  Albert, 
until  they  attain  their  majority,  is  $25  per  month ;  that 
$1,000  is  a  reasonable  sum  to  be  allowed  plaintiff  as  ali- 
mony in  the  suit,  in  the  prosecution  of  which  she  incurred 
an  expense  of  $200  as  attorney's  fees  and  $57  as  costs  and 
disbursements;  that  the  defendant  is  now  a  resident  of 
said  county,  and  can  be  personally  served,  wherefore  she 
prayed  that  a  citation  be  issued  requiring  him  to  appear, 
at  a  time  to  be  designated  by  the  court,  to  show  cause,  if 
any  he  had,  why  the  several  sums  hereinbefore  stated 
should  not  be  allowed  her,  and,  at  the  hearing,  that  the 
decree  in  the  divorce  suit  be  modified  so  as  to  require  him 
to  pay  said  sums.  The  court  having  made  the  order  prayed 
for,  which  being  served  upon  the  defendant,  he  appeared 
specially  and  moved  to  set  aside  the  proceedings  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  subject- 
matter  or  of  his  person,  but  the  motion  having  been  over- 
ruled, and  there  being  no  answer  or  other  plea,  the  relief 
prayed  for  in  the  petition  was  granted,  and  he  appeals. 

1.  The  statute  regulating  the  mode  of  procedure  in  mat- 
ters incident  to  the  granting  of  divorces  is  as  follows: 
"At  any  time  after  a  decree  is  given,  the  court  or  judge 
thereof,  upon  the  motion  of  either  party,  shall  have  power 
to  set  aside,  alter,  or  modify  so  much  of  the  decree  as  may 
provide  for  the  appointment  of  trustees  for  the  care  and 
custody  of  the  minor  children,  or  the  nurture  and  educa- 
tion thereof,  or  the  maintenance  of  either  party  to  the 
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suit":  B.  &  C.  Comp.  §  514.  A  suit  for  a  divorce,  so  far 
as  it  affects  the  marital  status  of  the  parties,  is  a  proceed- 
ing quasi  in  rerriy  but  so  far  as  it  relates  to  collateral  mat- 
ters, such  as  alimony  and  costs,  it  is  in  personam :  2  Bishop, 
Mar.  Div.  &  Sep.  §§  23,  36,  79 ;  2  Black,  Judg.  §  933 ; 
Cooley,  Con.  Lim.  (6  ed.)  499;  2  Freeman,  Judg.  (4  ed.) 
§§  584,  586.  The  plaintiff,  observing  this  rule,  took  no  de- 
cree in  the  divorce  suit  for  alimony,  support  of  the  minor 
children,  or  attorney's  fees,  but,  having  waited  until  the 
defendant  returned  to  this  state,  she  instituted  this  pro- 
ceeding, and  the  question  to  be  considered  is  whether  it 
is  maintainable.  A  text-writer,  speaking  upon  this  subject, 
says :  *'  When  the  court  has  allowed  the  suit  to  be  dismissed, 
or  has  finally  entered  its  decree,  it  has  no  further  juris- 
diction over  the  parties  or  the  subject-matter,  except  so  far 
as  this  is  reserved  by  itself  or  by  statute":  Stewart,  Mar. 
&  Div.  §  366.  This  author  further  says  :  "  But  a  decree  of 
divorce  a  vinculo  is  final,  and  the  jurisdiction  of  the  court 
over  the  parties  is,  after  the  expiration  of  the  term,  at  an 
end;  and  just  as  there  can  be  no  grant  of  alimony  after 
such  a  divorce,  so  there  can  then  be  no  change  in  the  award 
of  alimony,  unless  the  right  to  make  such  change  is  re- 
served by  the  court  in  its  decree,  as  it  may  be,  or  is  given 
by  statute,  as  it  often  is":  Stewart,  Mar.  &  Div.  §  376. 
The  summons  having  been  served  by  publication,  the  court 
was  powerless  to  grant  any  relief  in  personam^  and,  no  jur- 
isdiction of  the  subject-matter  having  been  reserved  in  the 
decree,  the  court's  resumption  thereof,  if  the  right  exists 
after  the  close  of  the  term  at  which  the  decree  was  ren- 
dered, must  be  found  in  the  statute  quoted. 

2.  In  Howell  v.  Howell,  104  Cal.  45  (37  Pac.  770,  43  Am. 
St.  Rep.  70),  a  suit  having  been  instituted  for  a  dissolution 
of  the  marriage  contract,  the  summons  was  served  by  pub- 
lication, and,  the  defendant  not  having  appeared  in  person 
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or  by  attorney,  a  decree  was  rendered  divorcing  the  par- 
ties, awarding  to  the  plaintiff  the  custody  of  their  children, 
and  givingto  her  all  thecomniunity  real  and  personal  prop- 
erty in  California,  but  the  complaint  did  not  demand,  nor 
did  the  decree  grant,  any  sum  as  alimony.  The  time  lim- 
ited for  taking  an  appeal  having  expired,  the  plaintiff  filed 
a  petition  in  the  original  suit,  averring  that  she  was  in  in- 
digent circumstances,  and  unable  to  support  herself  and 
minor  child  ren ,  and  praying  that  the  defendant  be  required 
to  pay  such  sum  as  to  the  court  might  seem  just  for  that 
purpose,  and  that  said  alimony  be  mad^  permanent.  A 
demurrer  to  the  petition  on  the  ground  of  a  want  of  juris- 
diction having  been  overruled,  and  the  defendant's  answer 
stricken  out,  an  order  was  made  requiring  him  to  pay  $100 
a  month  for  the  purpose  specified,  and  he  appealed.  In 
reversing  the  judgment,  Mr.  Justice  McFarland,  speaking 
for  the  court,  says  :  "We  are  satisfied  that  the  court  had  not 
jurisdiction  to  make  the  order  appealed  from.  A  judgment 
in  a  divorce  suit  settling  the  property  rights  of  the  parties, 
after  the  time  for  appealing  therefrom  has  expired,  is  as 
final  as  any  other  kind  of  a  judgment,  except  so  far  as  the 
power  to  modify  it  is  given  by  statutory  provision.  Of 
course,  when  we  speak  of  final  judgment,  we  mean  one 
which  does  not  upon  its  face  reserve  jurisdiction  (when  that 
can  be  done)  to  make  a  supplemental  decree,  in  which  case 
it  is  not  final.  In  the  case  at  bar  there  was  no  such  reser- 
vation ;  it  was  final  in  form  and  substance.  And  there  is 
no  statutory  provision  giving  jurisdiction  to  make  the  order 
appealed  from.  Section  137  of  the  Civil  Code  provides  that, 
*while  an  action  for  divorce  is  pending,'  the  court  may  re- 
quire the  husband  to  pay,  as  alimony,  money  necessary  to 
enable  the  wife  to  support  herself  and  children  and  pros- 
ecute or  defend  the  action.  Section  139  provides  that, 
where  a  divorce  is  granted  for  an  offense  of  the  husband, 
the  court  may  compel  him  to  provide  for  the  maintenance 
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of  the  children  and  make  a  suitable  allowance  for  the  sup- 
port of  the  wife,  and  that  'the  court  may  from  time  to  time 
modify  its  orders  in  these  respects/  But  the  latter  section 
clearly  contemplates  that  the  right  to  alimony,  as  well  as 
other  financial  and  property  rights,  shall  have  been  pre- 
sented and  litigated  in  the  action  for  divorce,  and  estab- 
lished by  the  judgment;  and  the  provision  is  that,  where 
the  right  to  alimony  has  been  thus  established,  the  amount 
may  be  changed  by  a  modification  of  the  order.  But  in 
the  case  at  bar  there  was  nothing  to  'modify.'  'After  the 
judgment  granting  the  divorce  the  plaintiff  was  no  longer 
the  wife  of  the  defendant,  and  he  owed  her  no  longer  any 
marital  duty.  From  that  time  she  could  enforce  against 
him  no  obligation  not  imposed  by  the  court  at  the  time 
of  the  judgment./  In  the  case  at  bar  the  judgment  became 
final  without  any  award  of  alimony,  and,  of  course,  the 
court  could  not  afterwards  'modify'  what  never  existed/' 
We  have  quoted  extensively  from  this  decision,  and  think 
it  is  conclusive  in  the  case  at  bar  upon  the  question  of 
alimony  allowed  the  plaintiff,  and  also  in  respect  to  the 
attorney's  fees  and  costs,  in  the  orignal  suit,  awarded  her 
in  this  proceeding. 

Mr.  Bishop,  in  his  work  on  Marriage  and  Divorce  (vol- 
ume 2,  5  ed.  §  381a),  says:  "Where  there  is  an  ez  parte 
divorce  granted  in  a  state  in  which  one  party  only  is  domi- 
ciled, and  the  other  party  does  not  appear,  the  court  has 
a  jurisdiction  to  snap  the  vinculum  of  the  marriage,  but 
none  to  settle  the  question  of  alimony.  In  such  a  case,  it 
is  plain  that  there  ought  to  be  a  jurisdiction  to  pass  upon 
the  question  of  alimony,  if  afterward  the  parties  are  both 
found  within  reach  of  the  process  of  the  proper  tribunal. 
But  if  the  case  stands  merely  on  the  unwritten  law  which 
we  imported  from  England,  it  is  difficult  to  say  that  there 
is  in  our  states  generally  such  a  jurisdiction."  Permanent 
alimony  is  an  incident  to  and  flows  from  the  decree  of  legal 
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separation,  and  is  granted  only  after  the  merits  of  the  case 
have  been  determined  :  Stewart,  Mar.  &  Div.  §  392.  The 
defendant  having  been  served  with  the  process  by  pub- 
lication thereof,  and  never  having  appeared  in  person  or 
by  an  attorney  in  the  divorce  suit,  no  decree  in  personam 
could  have  been  rendered  therein  against  him.  I  The  plain- 
tiff was  not  obliged  to  take  a  decree  in  said  suit,  but,  hav- 
ing done  so,  she  thereby  waived  her  right  to  alimony,  costs, 
and  attorney's  fees ;  and,  as  our  statute  contains  no  pro- 
vision allowing  the  court  jurisdiction  to  pass  upon  these 
questions,  when  the  defendant  is  found  within  the  reach 
of  its  process,  and  the  right  to  assume  such  jurisdiction 
never  having  existed  at  common  law,  the  court  erred  in 
awarding  plaintiff  any  sum  whatever  on  account  of  ali- 
mony, attorney's  fees,  and  costs  in  the  original  suit. 

3.  The  compensation  awarded  by  the  court  to  the  plain- 
tiff for  her  past  care,  and  the  allowance  for  the  future  sup- 
port, of  the  minor  children,  is  based  upon  the  principle 
that  these  children  were  not  parties  to  the  divorce  suit, 
and  therefore  they  are  not  bound  by  any  decree  that  was 
or  could  have  been  rendered  therein  :  2  Nelson,  Div.  &  Sep. 
§  981.  This  author  in  the  same  section,  in  discussing  the 
question,  says:  *'If  the  court  has  made  no  provision  for 
custody  and  support  in  the  decree,  or  has  granted  the 
custody  to  the  wife  without  provision  for  their  support, 
the  provision  may  be  afterwards  made  upon  petition  or 
motion  and  notice  to  the  husband.  Where  the  statute 
provides  that  the  court  shall  have  power  to  modify  the 
order  at  any  time  after  the  decree,  it  is  clear  that  the  court 
granting  the  order  of  custody  will  retain  jurisdiction,  not 
only  as  to  questions  of  custody,  but  also  as  to  support,  and 
a  wife  cannot  maintain  an  action  in  another  court  to  re- 
cover the  expense  of  keeping  the  children.  Her  only 
remedy  is  to  apply  to  have  the  order  modified  by  the  court 
which  granted  it.    And  upon  the  hearing  the  court  may 
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render  complete  justice,  and  order  the  husband  to  pay  for 
past  support."  In  McKay  v.  Superior  Court,  120  Cal.  143 
(52  Pac.  147,  40  L.  R.  A.  585),  a  divorce  having  been 
granted,  the  plaintiff  was  awarded  the  custody  of  the  minor 
children,  but  no  provision  was  made  for  their  maintenance, 
and  no  appeal  taken  from  the  decree.  Thereafter  the 
plaintiff,  having  become  the  wife  of  another  man,  filed  a 
petition  in  the  original  suit,  praying  that  the  defendant 
therein  be  required  to  pay  for  the  past  support  and  for  the 
future  maintenance  of  said  children.  At  the  hearing,  an 
order  having  been  made  as  praj^ed  for,  the  defendant,  as 
plaintiff  in  the  proceeding,  sought  to  review  the  action  of 
the  court  in  this  respect,  contending  that  its  order  was 
without  jurisdiction,  and  therefore  void  ;  but  the  supreme 
court,  discharging  "the  writ,  held  that  the  superior  court 
of  California  had  jurisdiction  to  make  an  order,  at  any 
time  subsequent  to  a  final  decree  of  divorce,  requiring  the 
father  to  maintain  and  support  the  children,  though  no 
such  order  was  made  in  the  decree,  and  though  their  care, 
custody,  and  control  was  awarded  by  the  decree  to  the 
mother.  In  deciding  the  case,  Mr.  Justice  Henshaw,  speak- 
ing for  the  court,  says:  "It  is  to  be  noted  that  the  order 
here  under  consideration,  being  exclusively  for  the  main- 
tenance and  support  of  the  children,  is  radically  a  different 
order  from  that  considered  in  Howell  v.  Howell,  104  Cal.  45 
(37  Pac.  770,  43  Am.  St.  Rep.  70),  in  which  case  it  was  dis- 
tinctly said  that  Section  138  of  the  Civil  Code,  and  the 
rights  of  minor  children  to  maintenance  and  support  un- 
der it,  were  not  before  the  court." 

A  father  is  liable  for  the  maintenance  of  minor  chil- 
dren, who  have  no  property  of  their  own,  when  they  are 
taken  from  his  custody  and  transferred  to  the  mother's : 
Cowls  V.  Cowls,  8  111.  (3  Gilm.)  435  (44  Am.  Dec.  708).  "Di- 
vorce, and  decreeing  the  custody  of  minor  children  to  the 
mother,"  says  Mr.  Justice  Alois,  in  Buckminsfer  v.  Buck- 
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minster,  38  Vt.  248  (88  Am.  Dec.  652),  "do  not  absolve  the 
father  from  his  parental  duties  and  obligations  to  his 
children.  He  must  still  be  reasonably  liable  for  their  sup- 
port and  education.  They  are  of  his  blood.  It  is  not  their 
fault  that  their  parents  have  been  divorced.  It  is  their 
right  that  those  who  have  brought  them  into  the  world 
should  take  care  of  them  till  they  are  old  enough  to  take 
care  of  themselves.  So,  too,  it  is  the  right  of  each  parent 
to  see  to  it  that  they  are  properly  nurtured  and  educated, 
and,  if  the  one  who  has  the  custody  does  not  faithfully  per- 
form that  duty,  the  other  may  apply  to  the  court  to  correct 
the  wrong."  We  think  the  court  without  doubt  had  au- 
thority, upon  the  presentation  of  the  petition,  to  issue  a 
citation  to  the  defendant  requiring  him  to  appear  and  show 
cause,  if  any  he  had,  why  he  should  not  be  required  to  assist 
in  supporting  said  minor  children,  and  hence  no  error  was 
committed  in  overruling  the  motion  to  set  aside  the  service 
thereof. 

4.  As  no  testimony  accompanies  the  transcript,  it  is 
quite  probable  that  none  was  taken  at  the  hearing,  and, 
this  being  so,  the  order  appealed  from  is  reversed,  and, 
observing  a  rule  heretofore  pursued  (School  District  No.  70 
V.  Price,  23  Or.  294, 31  Pac.  657;  Wheeler  v.  Lack,  37  Or.  238, 
61  Pac.  849 ;  Tobin  v.  Portland  Mills  Co.  41  Or.  269, 68  Pac. 
743,  1108),  the  cause  will  be  remanded  for  such  further 
proceedings  as  may  be  necessary,  not  inconsistent  with 
this  opinion.  Reversed. 

On  Motion  to  Strike  Cost  Bill. 

Mr.  Wm.  Kaiser  and  Mr.  Carey  F.  Martin  for  the  motion. 
Mr.  Peter  H.  D^Arcy,  contra. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

5.  This  is  a  motion  to  tax  costs  and  disbursements.  A 
supplemental  decree  herein  having  been  reversed  July  27, 
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1903,  the  defendant,  on  December  9th  of  that  year,  filed 
a  statement  of  his  costs  and  disbursements,  serving  a 
copy  thereof  on  plaintiff's  counsel,  who  moved  to  strike  it 
from  the  files,  on  the  ground  that  it  was  not  placed  thereon 
within  the  time  prescribed.  The  clerk  having  allowed  the 
several  items  as  claimed,  plaintiff's  counsel  contend  that  an 
error  was  thereby  committed.  The  statute  prescribing  the 
manner  of  taxing  costs  and  disbursements  was  amended  by 
an  act  approved  February  24,  1903,  prohibiting  the  re- 
covery thereof  unless  the  prevailing  party  to  a  judgment, 
decree,  or  special  proceeding,  within  five  days  from  the 
rendition  thereof,  serves  on  the  adverse  party  entitled  to 
notice  an  itemized  statement  of  th€t  sums  to  which  he  claims 
to  be  entitled.  Such  statement  may  be  filed,  however,  at 
any  time  after  the  period  prescribed,  but  not  later  than 
the  first  day  of  the  next  regular  term  of  the  court  occur- 
ring after  the  expiration  of  the  first  five  days,  in  which 
case  the  statement  must  be  served  on  the  adverse  party, 
though  he  has  not  appeared.  If  objections  thereto  are  filed 
within  five  days  from  the  expiration  of  the  time  allowed 
to  file  the  cost  bill,  such  statement  and  objections  shall 
constitute  the  only  pleadings  required,  and  the  issue  so 
joined  shall  be  tried  as  soon  as  convenient  by  the  court  or 
judge,  and  from  the  judgment  rendered  thereon  an  appeal 
may  be  taken:  Laws  1903,  p.  209, 210.  Though  this  statute 
was  evidently  designed  to  regulate  the  mode  to  be  pursued 
in  taxing  costs  and  disbursements  in  the  circuit  courts, 
the  rule  prescribed  ought  to  be  adopted  as  far  as  applicable 
in  this  court :  Rader  v.  Barr,  37  Or.  453  (61  Pac.  1027, 
1127).. 

6.  It  will  be  remembered  that  the  cost  bill  was  filed  De- 
cember 9,  1903 ;  but  as  an  excuse  for  the  delay  it  is  main- 
tained by  defendant's  counsel  that  a  petition  for  a  rehear- 
ing was  pending  until  October  5th  of  that  year,  and  until 
that  was  overruled  no  final  decree  had  been  rendered,  and 
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for  this  reason  the  statement  was  filed  within  the  time  pre- 
scribed.   In  Hammer  v.  Downing,  39  Or.  504  (65  Pac.  990), 
it  was  held  that  when  an  opinion  is  handed  down  the  judg- 
ment affected  thereby  is  to  all  intents  and  purposes  final, 
notwithstanding  the  rules  of  this  court  allow  the  defeated 
party  twenty  days  in  which  to  file  a  petition  for  a  rehear- 
ing, and  the  conclusion  so  reached  controls  the  case  at  bar. 
7.  It  is  also  insisted  by  defendant's  counsel  that  stipu- 
lations had  been  entered  into  between  the  parties  hereto 
which  affected  the  costs  in  the  case  of  McFarlane  v.  Cor- 
neliuSypoat  (74  Pac.  468),  and  that,  objections  to  a  cost  bill 
in  that  case  not  having  been  disposed  of  until  December 
7,  1903,  it  was  impossible  prior  thereto  to  determine  the 
amount  of  costs  to  which  their  client  was  entitled,  and 
hence  the  statement  of  the  items  now  claimed  was  filed  in 
proper  time.    In  that  case,  which  was  an  action  arising  out 
of  the  original  decree  in  this  suit,  the  only  controversy  in- 
volved in  the  objections  to  the  cost  bill  related  to  the  ex- 
pense incurred  in  printing  an  abstract  and  briefs  ;  the 
stipulations  having  provided  that  the  outline  of  the  case, 
and  the  summary  of  the  law  points  and  argument  in  sup- 
port thereof,  as  printed,  might  be  used  in  both  cases,  as 
far  as  applicable.    The  expense  of  publishing  the  abstract 
and  brief  in  the  case  at  bar  and  the  other  items  included 
in  the  statement  herein  were  not  necessarily  involved  in 
the  cost  bill  in  the  case  of  McFarlane  v.  Cornelius,  which 
related  to  the  costs  and  disbursements  to  which  that  plain- 
tiff was  entitled,  the  defendant  therein  contending  that  by 
reason  of  the  stipulations  entered  into  she  was  entitled  to 
only  one  half  the  sum  claimed.    In  the  case  at  bar  the  costs 
and  disbursements  to  which  the  defendant  was  entitled 
could  have  been  ascertained  when  the  supplemental  decree 
was  reversed,  but  no  statement  thereof  having  been  filed 
until  after  the  first  day  of  the  next  succeeding  term  of  court 
occurring  after  the  expiration  of  the  five  days  from  July 
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27, 1903,  the  prohibition  contained  in  the  statute  compels 
us  to  disallow  the  items  now  claimed.  The  motion  to  strike 
the  statement  from  the  files  is  therefore  allowed. 

Motion  to  Strike  Granted. 
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Vendor  and  Vendee  — Relativks— Specific  Performance. 

1.  Where  there  Is  an  oral  sale  or  gift  of  land  betw^een  relatives,  the  making  of 
valuable  improvements  by  the  donee  or  vendee  in  possession  Is  a  sufficient  part 
performance  of  the  contract  to  require  a  specific  performance  by  the  other  party  ; 
and  possession  by  the  grantee  before  the  gift  or  sale  is  immaterial.  In  this  case 
defendant,  who  was  a  widow,  and  seized  of  a  dower  Interest  in  certain  real  estate 
in  which  plalntiflT,  her  daughter,  had  a  reversionary  Interest,  orally  agreed  that,  if 
her  daughter  would  purchase  the  reversionary  intercKts  of  the  other  heirs  to  the 
land  In  order  that  she  might  be  near  defendant  to  look  after  and  care  for  her,  de- 
fendant would  surrender  all  of  the  same  to  the  daughter's  use  during  her  life, 
except  the  right  of  common  pasturage.  Plaintiff,  who  was  in  possession,  relying 
on  this  agreement,  purchased  the  shares  of  the  other  heirs,  and  placed  improve- 
ments on  the  property  to  the  value  of  several  hundred  dollars.  Held^  that,  since 
plaintiff  was  a  relative  of  defendant,  plaintiff's  possession  and  the  making  of  valu- 
able Improvements  on  the  land  by  her  was  sufficient  to  take  such  oral  agree- 
ment out  of  the  statute  of  frauds;  and  the  fact  that  plaintiff's  possession  of  the 
land  an tedated  the  parol  agreement  was  immaterial,  the  consideration  for  the 
contract  being  the  care  and  attention  plaintiff  was  able  to  bestow  on  her  mother 
In  consequence  of  her  adjacent  residence,  and  the  Improvements  not  having  been 
made  until  after  the  agreement  was  entered  Into. 

Waiver  of  Indefinitenehs  of  Complaint  by  Answering. 

2.  Indeflnlteness  not  amounting  to  a  fe^u^lg^k)  state  a  cause  of  action  is 
waived  by  answering,  and  such  an  objection  mS^be  presented  first  on  appeal. 

From  Marion :    Reuben  P.  Boise,  Judge. 

This  is  a  suit  to  enjoin  the  prosecution  of  an  action  at 
law.  The  facts  are  that  plaintiff's  father  having  died 
seized  of  certain  real  property  in  Marion  County,  forty 
acres  thereof  were  set  apart  to  her  mother,  the  defendant, 
as  her  dower,  the  reversion  thereto  being  vested  in  the 
plaintiff,  her  brother,  and  three  sisters.  In  October,  1891, 
the  defendant  leased  the  land  so  assigned  to  her,  for  the 
term  of  five  years,  to  the  plaintiff,  who  entered  into  pos- 
session and  built  a  small  house  thereon,  in  which  she  lived 
with  her  family.    The  plaintiff  (Johanna  Pugh),  before 
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the  expiration  of  the  term  of  her  lease,  secured  the  inter- 
ests of  her  brother  and  two  of  her  sisters  in  the  land,  and 
thereupon  voluntarily  partitioned  the  premises  with  the 
third  sister,  assigning  to  her  the  north  eight  acres  and 
about  one  acre  in  a  triangular  form  in  the  southeast  cor- 
ner, near  which  stood  a  house  in  a  three-acre  garden,  used 
as  a  residence  by  her  mother;  the  remainder  of  the  prem- 
ises being  then  covered  with  brush  and  timber.  After 
plaintiff  secured  said  title,  she  erected  a  good  dwelling 
house  and  other  buildings  on  the  land,  put  up  fences 
thereon,  and  cleared  and  cultivated  about  five  acres  thereof. 
Her  brother,  having  returned  to  reside  with  her  mother, 
began  cutting  said  timber,  to  prevent  which  plaintiff  ap- 
pealed to  the  court,  and  secured  a  decree  perpetually  en- 
joining him  from  committing  further  waste.  Her  mother 
(Elizabeth  Spicknall)  thereupon  commenced  an  action 
against  her  to  recover  possession  of  the  thirty-one  acres 
reserved  in  said  partition,  alleging  herself  to  be  entitled 
to  the  possession  thereof,  of  which  she  had  been  deprived 
for  more  than  six  years,  to  her  damage  in  the  sum  of  $300. 
An  answer  having  been  interposed  to  the  complaint  in  the 
action,  the  plaintiff  filed  the  complaint  herein  in  the  nature 
of  a  cross-bill,  setting  up  the  facts  hereinbefore  detailed, 
and  averring  that  before  the  expiration  of  said  term  of 
lease  it  was  her  intention  to  remove  from  the  premises, 
but  at  her  mother's  request  she  refrained  from  doing  so, 
and  at  her  solicitation  purchased  said  reversionary  interests 
in  pursuance  of  an  agreement  entered  into  with  her  mother, 
whereby  it  was  stipulated  that  the  latter  should  occupy  the 
said  house  and  garden  and  have  a  common  right  of  pas- 
turage on  said  premises  and  the  use  of  the  water  of  the 
well  thereon,  and  that  plaintiff  was  to  have  the  full  and 
absolute  use  of  the  remainder  thereof,  free  from  said  dower 
estate,  and  to  live  upon  said  land,  that  she  might  be  near 
her  mother,  and  care  for  her  in  her  sickness;  that,  rely- 
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ing  upon  such  solicitation  and  agreement,  the  plaintiff 
purchased  said  interests  and  improved  the  property.  The 
allegations  of  the  cross-bill  having  been  denied  in  the  an- 
swer thereto,  a  trial  was  had,  resulting  in  a  decree  permit- 
ting plaintiff  to  remain  in  possession  of  all  the  thirty-one 
acre  tract  except  the  said  garden,  and  that  each  party  have 
a  common  right  of  pasturage  and  the  use  of  the  water  of 
the  well  on  the  premises,  from  which  decree  the  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John 
Bayne,  William  H.  Holmes^  and  Webster  Holmes^  with  an 
oral  argument  by  Mr.  Bayne  and  Mr.  W.  H.  Holmes. 

For  respondent  there  was  a  brief  over  the  name  of  Car- 
son  &  Adams,  with  an  oral  argument  by  Mr.  Loring  K. 
Adams. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion. 

The  plaintiff,  as  a  witness  in  her  own  behalf,  testifies 
that  on  October  3, 1891,  she  leased,  for  a  term  of  five  years, 
her  mother's  farm,  including  said  forty  acres,  stipulating  to 
pay  as  rent  therefor  one  third  of  the  crops  grown  thereon  ; 
that  in  July,  1896,  intending  to  leave  the  premises  at  the 
expiration  of  the  lease,  she  sought  to  buy  other  property 
with  a  view  of  making  her  home  elsewhere,  and  for  that 
purpose  went  with  her  mother  to  examine  a  tract  of  land 
offered  for  sale,  but  desiring  the  plaintiff  to  remain  on  the 
premises,  so  that  she  might  be  near  her  and  care  for  her 
in  her  sickness,  her  mother  persuaded  her  to  buy  the  in- 
terests of  the  other  heirs  in  the  forty  acres,  saying  that  she 
only  desired  her  home  and  garden,  and  that  the  witness 
could  grub  out  and  cultivate  the  unimproved  part;  that 
at  her  mother's  solicitation  she  purchased  said  interests, 
continued  to  reside  upon  the  premises,  and  made  valu- 
able improvements  thereon,  and  at  all  times  cared  for  her 
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mother,  who  was  afflicted  with  stomach  trouble  that  neces- 
sitated constant  attention ;  that  her  brother,  having  re- 
turned to  his  mother's  home,  began  to  cut  the  timber  from 
plaintiff's  land,  whereupon  the  difficulty  arose  which  cul- 
minated in  this  suit.  The  plaintiff's  husband,  as  her  wit- 
ness, corroborates  her  testimony,  and  says  that  the  defend- 
ant told  plaintiff  at  the  time  she  requested  her  to  purchase 
the  interests  of  the  other  heirs  that  any  land  on  the  forty 
acres  outside  her  garden  that  they  could  clear  and  culti- 
vate, she  would  never  molest  in  the  least,  and  with  this 
understanding  the  interests  were  secured.  The  defendant, 
as  a  witness  in  her  own  behalf ,  testifies  that  she  never  gave 
plaintiff  any  privileges,  except  to  build  a  small  house  on 
the  land,  and  denies  that  she  ever  requested  her  daughter 
to  buy  the  interests  of  the  other  heirs.  The  defendant  at 
the  time  of  the  trial  was  seventy-six  years  old,  and  her 
memory  must  necessarily  be  defective,  for  we  think  the 
testimony  of  other  witnesses  conclusively  shows,  as  the 
court  found,  that  the  purchase  of  said  shares  was  made  at 
her  solicitation  and  for  her  benefit,  that  the  plaintiff  might 
be  near  her  in  order  to  care  for  and  look  after  her,  and  that, 
relying  thereon,  the  plaintiff  made  such  purchases  and 
improved  the  property.  The  testimony  also  shows  that  the 
improvements  placed  upon  the  premises  are  of  the  value 
of  from  six  hundred  to  one  thousand  dollars. 

1.  It  is  contended  by  defendant's  counsel  that  this  is  a 
suit  for  the  specific  performance  of  a  parol  contract  affect- 
ing an  estate  in  real  property,  and  that,  plaintiff  having 
been  in  possession  at  the  time  of  the  alleged  agreement, 
the  continued  possession  is  not  such  a  partial  performance 
as  to  take  the  contract  out  of  the  statute,  and  that  the  im- 
provements made  upon  the  premises  inured  to  plaintiff  as 
the  reversioner,  and  hence  the  court  erred  in  rendering 
the  decree  complained  of.  Plaintiff's  counsel  insist,  how- 
ever, that  the  contract  entered  into  between  their  client 
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and  her  mother  was  a  parol  license  upon  the  faith  of  which 
the  interests  of  the  heirs  was  secured,  and  that,  valuable 
improvements  having  been  made  to  the  premises  in  reli- 
ance upon  such  license,  it  had  become  irrevocable,  and  no 
error  was  committed  in  protecting  the  plaintiff's  rights 
under  the  agreement.  If  it  be  assumed  that  this  is  a  suit 
for  the  specific  performance  of  a  contract,  the  possession 
of  the  premises  under  the  lease  and  the  continued  posses- 
sion under  the  parol  agreement  are  not  very  important 
factors  when  it  is  remembered  that  the  parties  are  mother 
and  daughter.  When  parties  are  related  by  affinity  or 
consanguinity,  possession  of  land,  under  a  parol  agree- 
ment, with  the  consent  of  the  vendor,  may  not  be  sufficient 
part  performance  to  take  the  case  out  of  the  statute,  but 
the  making  of  valuable  improvements  by  the  donee  in 
possession  is  essential  to  establish  his  right  to  enforce  the 
specific  performance  of  a  parol  gift  of  land,  and  is  suflBcient 
for  that  purpose :  Pomeroy,  Specif.  Perf.  §  130;  Barrett  v. 
Schleich,  37  Or.  613  (62  Pac.  792).  "The  acknowledged 
possession  of  a  stranger  on  the  land  of  another,"  says  Mr. 
Pomeroy  in  his  work  on  Specific  Performance,  section  115, 
quoting  from  an  eminent  equity  judge,  *4s  not  explicable 
except  on  the  supposition  of  an  agreement,  and  has  there- 
fore constantly  been  received  as  evidence  of  an  antecedent 
contract,  and  as  sufficient  to  authorize  an  inquiry  into  its 
terms,  the  court  regarding  what  has  been  done  as  a  conse- 
quence of  contract."  The  reason  for  such  rule  fails  in  the 
case  of  a  person  who  takes  possession  of  the  land  of  his 
relative,  for  the  possession  may  have  been  given  as  a  gra- 
tuity, with  no  thought  on  the  part  of  the  landlord  that 
such  possession  could  be  construed  as  a  part  performance 
of  a  parol  agreement.  The  making  of  valuable  improve- 
ments by  the  person  in  possession,  however,  would  imply 
that  some  authority  had  been  granted  for  that  purpose. 
Possession  alone  of  land  under  a  verbal  contract  by  a 
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stranger  is  suflScient  part  performance  to  take  a  case  out 
of  the  statute  without  the  payment  of  a  consideration  or 
making  improvements :  Pomeroy,  Specif.  Perf.  section  1 15. 
In  the  case  of  a  relative,  who  is  permitted  to  take  possession 
of  land,  it  is  the  valuable  improvements  made  by  him  in 
connection  with  the  possession  that  tends  to  evidence  a 
parol  agreement.  The  possession,  therefore,  of  such  a  per- 
son may,  as  in  the  present  instance,  antedate  the  parol 
agreement,  the  consideration  for  the  agreement  being  the 
care  and  attention  which  plaintiff  was  able  to  bestow  upon 
her  mother  in  consequence  of  her  adjacent  residence.  The 
testimony  conclusively  shows  that  plaintiff  made  valuable 
improvements  upon  the  premises  after  securing  the  rever- 
sionary interest,  and,  though  the  cleared  land  would  inure 
to  her  after  her  mother's  death,  it  seems  unreasonable  to 
suppose  that  she  would  have  expended  from  $600  to  $1,000 
without  deriving  any  benefit  therefrom  until  the  happen- 
ing of  that  event.  The  testimony  shows  that  the  land 
cleared  and  cultivated  by  the  plaintiff  was  covered  with 
timber,  brush,  and  stumps,  and  of  very  little  value  to  the 
defendant  except  possibly  for  pasture.  Five  acres  of  this 
land  has  been  reduced  to  cultivation,  plaintiff  has  built  a 
good  house,  woodshed,  and  other  buildings,  thus  evidenc- 
ing her  reliance  upon  her  mother's  representations  and 
agreement ;  and,  believing  that  an  adequate  consideration 
was  given  for  the  privilege  granted,  the  decree  is  affirmed. 

Affirmed. 

On  Petition  for  Rehearing. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

2.  It  is  insisted  in  a  petition  for  a  rehearing  that  the 
part  of  the  thirty-one  acres  to  which  plaintiff  claims  to  be 
entitled  is  not  described  in  the  complaint,  evidence,  or 
decree  with  sufficient  certainty  for  identification,  and  that 
the  decree  is  broader  than  the  pleadings  and  findings,  in 
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that  it  awards  to  plaintiff  the  absolute  use  of  a  five-acre 
tract  out  of  the  land  that  was  reserved  for  a  common  pas- 
ture. The  complaint  steites  that  the  defendant,  during  her 
natural  life,  is  entitled  to  the  exclusive  use  of  about  three 
acres  of  the  land,  whereon  are  erected  her  dwelling  house 
and  barn,  and  also  to  a  common  right  of  pasturage  in  the 
premises,  and  contains  the  following  allegation:  "The 
plaintiff  and  her  said  husband,  C.  W.  Pugh,  have  grubbed 
and  cleared  a  five-acre  tract,  and  that  the  remainder  of 
said  premises  have  been  used  jointly,  as  aforesaid,  bj'  both 
the  plaintiff  and  defendant."  No  motion  having  been 
made  by  the  defendant  in  the  court  below  requiring  the 
plaintiff  to  describe  the  premises  to  which  she  claimed  to 
be  entitled  with  greater  particularity,  it  is  now  too  late  to 
litigate  the  question  here  presented. 

The  facts  detailed  in  the  opinion  are  criticised  as  not 
being  in  accordance  with  the  testimony,  but  we  believe  a 
careful  examination  of  the  transcript  warrants  the  state- 
ments so  made.  The  petition  wull  therefore  be  denied,  and 
it  is  so  ordered.  Rehearing  Denied. 

Argued  8  October,  decided  19  October,  1903. 

MANABY  V.  BUNYON. 

[73  Pac.  1028.] 

Statute  of  Frauds  — Original  Promise. 

1.  Where  the  president  of  a  corporation  orally  agreed  to  rel  no  burse  plaintiff  for 
expenses  and  attorney's  fees  incurred  in  certain  n^otiations  between  plaintiff 
and  the  corporation,  if  the  contract  was  not  consummated,  such  promise  to  re- 
imburse was  original,  and  not  a  promise  of  the  president  to  pay  a  debt  of  the  cor- 
poration. 

Consideration  for  Contract  of  Indemnity. 

2  Where  the  president  of  a  corporation  agreed  that  If  plalntiflT  would  not  re- 
voke his  offer  to  purchase  certain  stum  page  of  the  corporation,  but  would  hold 
himself  ready  for  two  days  to  contract  with  the  corporation  in  compliance  with 
the  offer,  and  would  meet  defendant  at  a  time  specified,  defendant  would  pay 
plaintiff's  expenses  and  attorney's  fees  if  the  contract  was  not  consummated, 
plaintiff's  agreement  not  to  revoke  his  offer,  and  to  meet  defendant  at  the  time 
specifled,  constitqted  a  sufficient  consideration  for  defendant's  contract. 

Mutuality  of  Contract  to  Indemnify. 

3.  Where  defendant  agreed  ihat  if  plaintiff  would  keep  open  an  offer  to  pur- 
chase certain  stumpage  for  two  days,  and  return  to  defendant's  place  of  business 
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to  consummate  the  contract,  defendant  would  pay  plaintiff's  expenses  and  attor- 
ney's fees  If  the  contract  was  not  consummated,  and  plainUff  assented  to  defend- 
ant's proposition,  and  expressly  ag^reed  to  the  terms  offered,  such  contract  to  in- 
demnify plaintiff  was  not  void  fur  want  of  mutuality. 

Question  tor  Jury  — Nonsuit. 

4.  The  testimony  ofl^red  by  the  plaintiff  Justified  a  submission  of  the  case  to 
the  Jury,  for  it  reasonably  tended  to  support  the  allegations  of  the  complaint. 

Competency  of  Evidence. 

5.  In  an  action  to  recover  on  an  agreement  to  indemnify  plain  tiff  for  expenses 
and  attorney's  fees  if  a  certain  contract  should  not  be  consummated,  a  letter 
written  by  defendant,  advising  plaintiff  that  the  contract  could  not  be  entered 
into,  and  asking  him  to  send  his  bill  of  costs,  upon  which  defendant  would  send 
a  check  for  the  same,  is  admissible. 

Idem. 

6.  In  such  an  action  evidence  of  the  amount  of  land  and  the  quantity  of  tlm* 
her  Involved  in  the  proposed  contract  is  relevant. 

Appeal,  — Damages  for  Delay. 

7.  Damages  for  delay  necessitated  by  an  appeal  as  authorized  by  B.  &  C.  Com  p. 
§  557,  cannot  be  allowed  where  the  supreme  court  is  unable  to  say  from  the  record 
that  the  appeal  was  not  taken  in  good  faith. 

From  Multnomah :    Arthur  L.  Frazer,  Judge. 

Action  by  James  Manary  against  Charles  E.  Runyon. 
The  complaint  setting  forth  plaintiff's  cause  of  action, 
tersely  stated,  is  as  follows :  That  on  April  5,  1902,  at  Port- 
land, Oregon,  the  defendant  promised  and  agreed  with  the 
plaintiff  that  if  plaintiff  would  not  then  revoke,  but  keep 
open,  a  certain  w^ritten  offer  made  by  him  to  the  Beaver 
Flume  &  Lumber  Company,  a  corporation  of  which  the 
defendant  was  president,  to  enter  into  a  certain  contract 
of  purchase  with  said  company,  and  meet  the  defendant 
at  Portland,  Oregon,  after  returning  to  his  home  in  Marsh- 
land, at  2  p.  M.,  April  7,  1902,  the  Beaver  Flume  &  Lum- 
ber Company  at  said  time  and  place  would  either  accept 
the  offer  and  contract  with  plaintiff  on  the  proposed  terms, 
or,  in  case  it  contracted  with  one  Eccles,  would  pay  his 
expenses  in  negotiating  with  said  company  relative  to  said 
contract,  and  such  reasonable  attorney's  fees  as  plaintiff 
may  have  incurred  in  the  negotiations ;  that  in  pursuance 
thereof  the  plaintiff  agreed  to,  and  did,  keep  open  the  offer 
to  contract  with  said  company,  as  requested,  and  was  at 
the  time  designated,  and  is  still,  able,  ready,  and  willing 
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to  so  contract  with  it ;  that  plaintiff  has  in  all  things  kept 
his  part  of  the  agreement;  that  at  the  time  designated, 
and  without  cause,  the  said  company  declined,  and  still 
refuses  to  contract  with  the  plaintiff,  but,  on  the  contrary, 
entered  into  an  agreement  and  contract  with  said  Eccles, 
or  a  corporation  represented  by  him,  to  sell  the  property; 
that  plaintiff  has  incurred  expenses  in  connection  with 
said  negotiations  with  said  company,  which  defendant 
promised  and  agreed  to  pay,  in  the  sum  of  $40,  and  $100 
attorney's  fees  ;  that  the  plaintiff  has  demanded  payment, 
etc. —  and  prays  judgment  for  $140,  with  interest,  costs, 
and  disbursements.  The  answer  denies  specifically  each 
and  every  allegation  of  the  complaint,  and,  for  a  further 
and  separate  defense,  alleges,  in  substance,  that  whatever 
contract  the  plaintiff  made  with  reference  to  said  matter 
was  made  with  the  Beaver  Flume  &  Lumber  Company,  and 
not  with  the  defendant,  Runyon,  and  that  the  total  ex- 
penses incurred  by  reason  of  said  negotiations  do  not  ex- 
ceed $20.  A  trial  was  had,  resulting  in  a  judgment  in  favor 
of  plaintiff  for  $110,  and  costs  and  disbursements,  taxed 
at  $63.15,  from  which  the  defendant  appeals.  When  the 
plaintiff  rested  his  case,  the  defendant  moved  for  a  non- 
suit, which  motion  being  denied,  the  action  of  the  court 
in  this  regard  is  assigned  as  error.  The  evidence  adduced 
up  to  the  time  of  filing  the  motion  is  all  here  in  the  bill 
of  exceptions,  but  not  the  testimony  subsequently  given, 
either  by  the  defendant  in  defense,  or  the  plaintiff  in  re- 
buttal. Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  7\  J, 
Cleeton^  with  an  oral  argument  by  Mr,  Cleeton  and  Mr, 
Loring  K,  Adams, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  Ralph  R,  Duniway. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion. 

Ifi  Or,— St 
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1.  The  primary  contention  of  defendant,  now  made  for 
the  first  time,  is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It  seems  to  be 
the  theory  of  counsel  that  it  is  based  upon  a  promise  to  pay 
the  debt  previously  incurred  by  a  third  person,  and  that 
there  is  no  new  consideration  to  support  it.  Manifestly, 
however,  such  is  not  the  nature  of  the  action.  Its  purpose 
is  to  require  the  defendant  to  reimburse  the  plaintiff  for 
expenses  and  attorney's  fees  incurred  in  the  negotiations 
alluded  to,  which  it  is  alleged  the  defendant  promised  to  do 
in  the  event  the  Beaver  Flume  &  Lumber  Company  should 
contract  with  Eccles,  and  consequently  not  accept  his  offer, 
and  is  a  simple  money  demand  upon  a  direct  promise. 

2.  Again,  it  is  argued  that  a  sufficient  consideration  is 
not  shown  to  support  the  alleged  promise  or  agreement  of 
defendant  to  reimburse  the  plaintiff.  The  consideration 
consists  of  plaintiff's  agreement  not  to  revoke,  but  to  hold 
himself  ready  for  the  space  of  two  days  to  contract  with 
the  Beaver  Flume  &  Lumber  Company  in  pursuance  of 
his  proposal  or  offer  of  purchase,  and  to  return  to  Port- 
land from  his  home  at  Marshland  and  meet  the  defendant 
at  the  time  specified,  with  which  agreement,  it  is  alleged, 
he  fully  complied.  It  was  not  only  a  promise  to  do  some- 
thing which  required  the  plaintiff's  time  and  some  outlay, 
but  to  forbear  from  doing  an  act,  which  forbearance  was 
presumably  of  some  value  to  the  defendant,  or  the  corpo- 
ration of  which  he  was  the  president,  and  was  ample,  in 
our  opinion,  to  support  the  agreement. 

3.  Nor  is  the  alleged  agreement  wanting  in  mutuality. 
It  is  sufficiently  averred,  at  least  after  verdict,  that  the 
plaintiff  assented  to  defendant's  proposition,  and  expressly 
agreed  to  the  terms  offered.  It  was  not  necessary  for  the 
complaint  to  state  the  contents  of  plaintiff's  written  offer 
to  purchase  from  the  Flume  &  Lumber  Company.  The 
objections  to  the  complaint  are  therefore  not  tenable. 
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4.  As  to  the  proofs  on  the  question  of  nonsuit,  but  little 
need  be  said.  The  inquiry  must  be  con  fined  to  those  offered 
by  plaintiff  up  to  the  time  he  rested  his  case.  The  testi- 
mony subsequently  introduced  by  the  defendant  and  that 
by  the  plaintiff  in  rebuttal  is  not  here,  and  we  cannot, 
therefore,  in  its  absence,  presume  that  the  case  made  by 
plaintiff  in  the  first  instance,  if  sufficient  to  be  submitted 
to  the  jury,  was  overcome  or  weakened  thereby.  There  is 
a  contention  on  the  part  of  the  plaintiff  that  the  bill  of  ex- 
ceptions was  not  properly  settled  and  allowed,  and  hence 
that  defendant  is  not  in  a  position  to  urge  this  objection, 
by  reason  of  having  omitted  to  present  or  deliver  his  ex- 
ceptions in  writing,  particularly  stated,  to  the  judge,  as  the 
trial  progressed,  or  to  have  them  entered  in  his  minutes, 
and  then  or  subsequently  corrected  to  conform  to  the  truth. 
The  trial  court  settled  and  allowed  the  bill  of  exceptions 
in  the  usual  way,  under  the  general  practice,  upon  presen- 
tation to  it  by  the  appellant  after  the  trial  was  concluded, 
and  after  an  opportunity  by  the  respondent  to  be  heard, 
and  to  suggest  such  amendments  as  he  might  deem  proper. 
But  it  is  unnecessary  to  consider  this  question  now,  as, 
under  the  view  we  have  taken  on  the  application  for  a  non- 
suit,  the  judgment  must  be  affirmed  in  any  event,  although 
we  are  strongly  impressed  that  the  contention  is  without 
merit. 

Plaintiff^s  proofs  show,  in  substance,  that  he  had  been 
negotiating  with  the  Beaver  Flume  &  Lumber  Company, 
through  the  defendant,  its  president,  and  Mr.  Cleeton,  an 
officer,  for  the  purchase  of  standing  timber  upon  about 
2,200  acres  of  land,  which  it  was  finally  about  concluded 
should  be  consummated  by  means  of  an  agreement  in  the 
nature  of  a  lease  of  the  land,  with  permission  to  remove 
the  timber,  upon  the  payment  of  an  agreed  stumpage. 
The  defendant  submitted  a  proposition  to  the  plaintiff, 
which  he  took  to  his  attorney,  and  had  a  contract  drawn 
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up  in  conformity  therewith,  and  on  the  5th  day  of  April, 
1902,  the  parties  met  for  the  consideration  thereof.  After 
considerable  discussion  between  them,  the  defendant  sug- 
gested that,  owing  to  the  length  of  the  proposed  agree- 
ment, he  wanted  further  time  to  read  it  over  and  familiar- 
ize himself  with  its  terms.  To  this  the  plaintiff  seriously 
objected,  arguing  that  he  had  been  put  off  from  time  to 
time  by  defendant,  and  demanding  that  it  be  consummated 
then  and  there,  or  that  all  negotiations  be  declared  at  an 
end,  whereupon  defendant  proposed  that  if  plaintiff  would 
go  to  his  home  at  Marshland,  and  return  on  the  fol- 
lowing Monday,  the  7th,  at  2  o'clock,  p.  m.,  he  would  pay 
his  expenses  incurred  in  the  negotiations,  including  rea- 
sonable attorney's  fees,  provided  he  sold  the  property  to 
another  party.  There  had  been  previous  negotiations  with 
Eccles  for  a  sale  orf  the  property,  and  the  parties  had  in 
mind  the  possible  conclusion  of  an  agreement  with  him. 
The  actual  language  of  the  defendant,  as  shown  by  plain- 
tiff's testimony,  after  an  unavailing  suggestion  that  the 
proposition  should  be  put  in  writing,  was,**I  will  pay  your 
expenses  and  your  reasonable  attorney's  fees  if  you  will  go 
home,  provided  I  sell  this  property"  (meaning  a  sale  to 
Eccles.)  This  is  corroborated  by  Mr.  Duniway,  a  witness 
for  the  plaintiff,  who  testified  that  the  plaintiff  said  "he 
would  take  the  man's  [defendant's]  word  for  it,"  thus  indi- 
cating that  the  proposition  need  not  be  reduced  to  writing. 
It  is  further  shown  that  the  parties  then  separated,  the 
plaintiff  departing  for  his  home  at  Marshland.  On  the 
same  day,  April  5th,  defendant  informed  plaintiff  by  letter 
that  they  had  closed  the  sale  with  Eccles,  assigning  some 
reasons  why  they  w^ere  afraid  to  consummate  the  agree- 
ment with  him,  but  said  further:  "In  regard  to  your  ex- 
penses in  the  matter,  I  will  do  what  is  right,  and  also 
whatever  is  reasonable  in  the  way  of  an  attorney  fee. 
While  I  am  not  legally  bound  to  do  so,  still  I  feel  that  we 
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have  caused  you  some  trouble  and  expense  in  the  matter, 
and  it  is  nothing  more  than  right  that  you  should  be  com- 
pensated therefor.  *  #  If  you  will  send  me  your  bill  of 
costs  I  will  be  pleased  to  send  you  a  check  for  the  same." 
Without  further  reference  to  the  testimony,  here  is  enough 
to  go  to  the  jury,  from  which  they  might  reasonably  have 
inferred  the  consummation  of  a  valid  agreement  between 
the  parties.  There  was  a  proposition  on  the  part  of  the 
defendant,  and  an  acceptance  on  the  part  of  the  plaintiff, 
thus  establishing  mutuality;  and  the  subject-matter  being 
apt,  and  the  consideration  sufficient,  as  we  have  seen,  there 
can  be  no  reason  for  disturbing  its  findings. 

It  is  suggested  that  the  amount  of  the  verdict  is  out  of 
proportion  to  the  reasonableness  of  the  expenses  and  attor- 
ney's fee,  but  this  we  cannot  look  into  upon  the  record 
before  us. 

5.  An  objection  was  made  and  exception  saved  to  the 
admission  in  evidence  of  the  letter  above  alluded  to.  It 
was  manifestily  pertinent,  however,  to  go  to  the  jury  upon 
the  issues,  as  it  had  a  tendency  to  establish  the  agreement 
relied  upon  for  recovery.  There  was  no  error  in  its  ad- 
mission. 

6.  Two  other  exceptions  were  saved  to  questions  pro- 
pounded to  the  plaintiff  as  to  the  extent  of  the  land  and 
quantity  of  timber  involved  in  the  negotiations.  These 
questions  were  manifestly  relevant  to  the  inquiry,  and 
were  properly  allowed. 

7.  Lastly,  the  plaintiff  moves  that  damages  be  awarded 
him  for  the  delay  necessitated  by  the  appeal,  under  Section 
557,  B.  &  C.  Comp.;  but,  being  unable  to  say  from  the 
record  before  us  that  the  appeal  was  not  taken  in  good 
faith,  the  motion  must  be  denied:  Nelson  v.  Orego7i  Ry. 
&  Nav,  Co,  13  Or.  141  (9  Pac.  321).  Having  disposed  of  all 
the  assignments,  and  finding  no  error,  the  judgment  of  the 
circuit  court  will  be  affirmed.  Affirmed. 
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Argrued  8  October,  decided  26  October,  1908. 

SILVEBFIEIiD  v.  FBAKK. 

[78  Pac.  1082.] 

Construction  of  Contract— Intention  of  Parties. 

Plaintiff*  having  purchased  land  adjoining  defendant's  bouse,  and  being 
about  to  erect  bouses  thereon,  defendant  threatened  to  erect  a  high  fence,  and 
their  difflculties  resulted  in  a  contract  whereby  plaintiff* sold  defendant  a  strip  of 
land  lying  next  to  that  of  defendant,  and  it  was  agreed  that  no  bouse  should  be 
erected  on  the  strip,  and  that  no  fence,  other  than  a  wire  or  iron  one  six  feet  high, 
should  be  erected  "on  the  north  line  of  the  strip."  Subsequently  defendant  un- 
dertook to  erect  on  the  strip,  but  not  on  the  boundary  line,  a  high  board  fence 
which  was  to  be  painted  black.  Heldt  that  the  erection  of  such  fence  would  be 
enjoined,  as  within  the  meaning  of  the  contract. 

From  Multnomah :   John  B.  Cleland,  Judge. 

This  is  a  suit  by  Saul  Silverfield  against  Sigmund  Frank 
to  enjoin  the  violation  of  a  written  agreement  concerning 
the  use  of  real  estate,  and  to  compel  the  defendant  to  re- 
move a  certain  fence  or  structure  from  the  premises.  The 
facts  concerning  the  execution  of  the  agreement  are  as  fol- 
lows :  The  defendant  is  the  owner  of  lots  5  and  6,  in  block 
265,  in  the  City  of  Portland,  upon  which  is  located  his 
dwelling  house,  the  north  side  of  which  is  within  four  feet 
of  his  north  line.  Some  time  prior  to  the  execution  of  the 
contract  the  plaintiff  purchased  and  acquired  title  to  the 
west  half  of  lots  7  and  8,  adjoining  defendant's  property 
on  the  north,  and  had  contracted  for,  and  was  proceeding 
to  erect  thereon,  three  houses  or  flats,  which  would  cover 
practically  all  of  his  property,  and  thus  interfere  with  the 
light  and  air  to  the  defendant's  dwelling,  and  otherwise 
impair  the  enjoyment  thereof.  The  defendant,  after  some 
unsuccessful  efforts  to  purchase  the  plaintiff's  property, 
acquired  an  option  on  the  east  half  of  lots  7  and  8,  and 
then  threatened,  if  the  plaintiff  proceeded  with  the  con- 
struction of  his  buildings,  to  acquire  the  title  to  such  prop- 
erty, and  erect  along  the  south  and  east  sides  of  plaintiff's 
property  a  solid  board  fence  forty  feet  high,  which  would 
have  shut  out  the  light  and  air  and  otherwise  injured  and 
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damaged  the  plaintiff.  After  some  negotiations  between 
the  parties,  and  as  a  settlement  of  their  controversy,  they 
entered  into  the  following  written  agreement: 

"Portland,  Oregon,  November,  25,  1902. 

We  hereby  agree  to  sell  to  S.  Frank  the  south  twenty 
feet  of  lot  seven  (7),  in  block  two  hundred  and  sixty-five 
(265),  in  the  City  of  Portland,  Oregon,  for  the  sum  of  two 
thousand  five  hundred  and  seventy-five  dollars  ($2,575.00). 
The  agreement  shall  be  void  if  said  Silverfield  shall  be 
unable  to  purchase  the  east  half  of  said  lots  for  the  sum  of 
($3,500.00)  within  three  days  from  the  date  hereof,  and 
provided  the  contractors  will  consent  to  modification  of 
their  contracts  as  they  now  offer  to  do  as  to  construction 
of  two  instead  of  three  houses  on  said  property.  No  house 
shall  be  erected  on  said  south  twenty  feet,  and  no  fence, 
other  than  a  wire  or  iron  fence,  six  feet  high,  shall  be 
erected  on  the  north  line  of  said  south  twenty  feet  during 
the  ownership  of  said  north  eighty  feet  of  said  lots  by  said 
Silverfield.  Said  S.  Frank  shall  purchase  and  pay  for  said 
twenty  feet  the  said  sum  of  twenty-five  hundred  and  sev- 
enty-five dollars  ($2,575.00)  within  three  days  from  this 
date  and  hereby  agrees  to  do  so.  Silverfield  agrees  to  fill 
or  cause  to  be  filled  to  its  original  level,  said  twenty  feet 
agreed  to  be  sold  to  said  Frank. 

In  the  presence  of 

G.  H.  Vore,  S.  Silverfield, 

Geo.  W.  Joseph.  S.  Frank." 

After  the  execution  of  the  agreement,  the  plaintiff  pur- 
chased the  east  half  of  lots  7  and  8,  arranged  with  his 
contractors  for  a  modification  of  their  contracts  so  as  to 
provide  for  the  construction  of  two  instead  of  three  houses, 
deeded  to  the  defendant  the  south  twenty  feet  of  lots  7  and  8, 
and  in  all  other  respects  fully  performed  all  the  terms  of  the 
agreement  on  his  part  to  be  performed.  He  then  proceeded 
with  the  erection  of  two  houses  upon  his  property,  to  cost 
about  $14,000,  when  the  defendant  commenced  to  and  did 
construct  on  the  twenty  feet  conveyed  to  him  by  the  plain- 
tiff, and  within  about  one  foot  of  the  north  line  thereof,  a 
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solid  board  fence,  eighteen  feet  high,  and  was  threatening 
at  the  time  of  the  commencement  of  this  suit  to  extend  its 
height,  and  to  paint  it  on  the  side  next  the  plaintiff's 
houses  a  "funeral  black."  The  purpose  of  this  suit  is  to 
restrain  the  construction  of  such  fence,  and  to  compel  the 
defendant  to  remove  so  much  thereof  as  has  already  been 
completed.  Plaintiff  had  a  decree  in  the  court  below,  and 
the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Geo.  W,  P.  Joseph. 

For  respondent  there  was  a  brief  over  the  names  of 
O'Day  &  Tarpley  and  Raphael  Citron,  with  an  oral  argu- 
ment by  Mr.  Thos.  O^Day. 

Mr.  Justice  Bean,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

The  only  question  for  decision  is  whether  the  fence  or 
structure  which  the  defendant  was  engaged  in  building 
at  the  time  the  suit  was  commenced  was  a  violation  of  the 
clause  in  the  contract  between  him  and  the  plaintiff  which 
provides :  **  No  house  shall  be  erected  on  said  south  twenty 
feet, and  no  fence,  other  than  a  wire  or  iron  fence, six  feet 
high,  shall  be  erected  on  the  north  line  of  said  south  twenty 
feet  during  the  ownership  of  said  north  eighty  feet  6i  said 
lots  by  said  Silverfield."  The  defendant's  view  is  that  the 
contract  does  not  restrict  the  use  of  the  property  by  him, 
except  that  he  shall  put  no  house  thereon,  and  shall  build 
no  fence  on  the  north  line  except  of  a  certain  character; 
otherwise  he  may  use  it  as  he  pleases,  and  may  therefore 
build  a  high  board  fence  or  structure  at  any  place  on  the 
property  he  may  desire,  except  on  the  north  line.  The 
object  to  be  accomplished  in  construing  a  contract  is  to 
arrive  at  the  intention  of  the  parties  as  expressed  by  the 
language  used.  When  the  language  is  ambiguous,  the  sur- 
rounding circumstances  afford  material  aid  to  this  end. 
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There  is  no  room  for  argument  as  to  the  purpose  and  in- 
tent of  the  parties  in  making  the  contract  in  question. 
The  defendant  desired  to  prevent  the  construction  of  a 
building  by  the  plaintiff  so  near  his  dwelling  as  to  inter- 
fere with  the  use  and  enjoyment  thereof  by  himself  and 
family.  The  plaintiff's  object  was  to  avoid  the  construc- 
tion by  the  defendant  of  a  fence  or  structure  south  and 
east  of  his  buildings  which  would  interfere  with  the  use 
thereof  by  his  tenants.  For  these  purposes  only  the  con- 
tract was  made,  and,  keeping  this  fact  in  view,  there  is  no 
difficulty  in  interpreting  its  language,  and  arriving  at  the 
intention  and  meaning  of  the  parties.  There  may  be  some 
ambiguity,  and  a  very  technical  construction  may  support 
the  defendant's  contention,  but  the  meaning  of  the  con- 
tract is  perfectly  clear.  It  provides,  in  effect,  that  no  house 
shall  be  erected  on  the  twenty  feet  purchased  by  defendant, 
and  no  fence  shall  be  built  thereon  except  a  wire  or  iron 
fence  of  a  certain  character  on  the  north  line.  The  mani- 
fest intention  of  the  parties  should  not  be  avoided  and 
their  purpose  thwarted  by  any  technical  construction.  The 
fence  or  structure  erected  or  purposed  to  be  erected  by  the 
defendant  is  within  the  prohibition  of  the  contract,  and 
the  decree  is  affirmed.  Affirmed. 

Argued  13  October,  decided  28  October,  190S. 

FEKGUSON  V.  BEIGEB. 

[73  Pac.  1040.] 

Effect  of  Findings  in  Trial  Without  a  Jury— Aider  by  Verdict. 

1.  A8  findings  made  by  the  court  In  a  trial  without  a  Jury  are,  by  the  express 
provLsious  of  B.  A  C.  Com  p.  g  159,  deemed  a  verdict,  they  will  cure  all  formal  defects 
In  a  complaint,  but  will  not  supply  necessary  allegations. 

Sufficiency  of  Complaint  After  Verdict. 

2.  A  complaint  which  alleges  that  defendant  sold  a  business  enterprise  to 
plaintiff  under  an  agreement  that,  if  plaintiff  should  discover  that  he  was  not 
adapted  to  the  business,  he  might  rescind  the  contnict,  and  on  demand  defend- 
ant would  repay  plalntifl'the  sum  paid  by  him  into  the  business;  that  plaintiff*, 
within  the  specified  period,  informed  defendant  of  his  desire  to  rescind;  that 
thereafter  the  parties  agreed  on  the  sum  plaintiff*  should  be  repaid,  and  the  busi- 
ness and  stock  was  reassigned  and  the  defendant  took  possession ;  that  plaintiff* 
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had  demanded  payment  of  such  sum,  but  defendant  had  refused  to  pay,  1b  suffi- 
cient after  verdict. 

SUFFICIENCY  OF  EVIDENCE  — DISPUTED  TESTIMONY. 

8.  Where  there  la  any  testimony  reasonably  tending  to  support  the  findings  of 
a  Judge  before  whom  a  case  has  been  tried  without  a  Jury,  the  sufficiency  thereof 
will  not  be  reviewed. 

Justice's  Ck)UBTS  —  Interest  on  Claim  Before  Judgment. 

4.  Under  B.  A  C.  Comp.  1926,  limiting  the  Jurisdiction  of  Justice's  courts  to 
actions  for  the  recovery  of  money  or  damages  where  the  amount  claimed  does  not 
exceed  1250,  a  Justice's  court  has  no  Jurisdiction  to  give  Interest  antedating  the 
Judgment  when  the  amount  awarded  is  t25p. 

Judgments  as  Affected  by  the  Prayer  of  the  Complaint. 

6.  In  law  actions  the  praj^er  of  the  complaint  limits  the  amount  of  the  Judg- 
ment (B.  A  C.  Comp.  g  (r7),  except  that  by  the  statute  Interest  Is  added  from  the  date 
of  Its  rendition ;  therefore,  a  court  ought  not  to  award  Interestantedatlng  thejudg- 
meut  when  It  Is  not  asked. 

Remanding  Law  Action  for  a  Particular  Judgment  — Costs. 

6.  Where  a  Judgment  has  been  entered  for  an  excessive  sum,  and  the  correct 
amount  Is  ascertainable  from  the  record  without  evldeuoe,  the  case  may  be  re- 
manded with  directions  to  enter  a  speclfled  Judgment.  In  such  a  case  the  re- 
spondent may  be  allowed  costs,  It  appearing  that  the  excess  was  awarded  by  the 
trial  Judge  acting  as  a  Jury,  without  any  prayer  therefor. 

From  Multnomah :  Melvin  C.  George,  Judge. 

This  is  an  action  by  W.  Ferguson  against  O.  H.  Reiger 
to  recover  money  commenced  in  a  justice^s  court  in  Mult- 
nomah County  by  filing  a  complaint  of  which  the  follow- 
ing is  a  copy: 

**Comes  now  the  plaintiff,  and  for  cause  of  action  alleges  : 
That  at  all  the  times  mentioned  in  this  complaint  defend- 
ant is  and  was  a  resident  of  Portland  District  of  Multno- 
mah County,  State  of  Oregon. 

That  on  or  about  the  17th  day  of  February,  1901,  at  the 
special  instance  and  urgent  request  and  earnest  solicitation 
of  the  defendant,  plaintiff  was  induced  to  purchase  from 
the  defendant  a  certain  business  enterprise,  including  the 
stock  of  merchandise  being  in  the  storeroom,  and  the  fix- 
tures on  the  west  side  of  said  storeroom, at  No.  290  Morri- 
son Street,  in  the  City  of  Portland,  County  of  Multnomah, 
State  of  Oregon,  for  the  sum  of  $1,000,  payable  in  the  man- 
ner following:  1200  in  cash,  $100  in  certain  corporation 
stock,  and  $700  to  run  on  account,  with  the  privilege  on 
the  part  of  the  plaintiff  of  paying  any  part  of  the  said  $700 
at  any  such  time  as  not  to  draw  too  heavily  from  the  said 
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business,  provided  that  all  of  said  balance  should  be  paid 
on  or  before  the  first  of  the  year  1902. 

That  subsequent  to  the  time  of  the  above  agreement,  or 
on  or  about  the  17th  day  of  March,  1901,  defendant  de- 
manded of  plaintiff  payment  in  full  for  the  balance  of 
|700,  and  defendant  suggested  that  plaintiff  could  raise 
the  money  by  mortgaging  the  said  stock  of  merchandise 
and  fixtures.  This  plaintiff  refused  to  do,  but  complied 
with  the  further  urgent  demand  of  the  defendant  in  this : 
that  he  (plaintiff )  gave  his  promissory  note  in  the  sum  of 
$500,  with  interest  at  6  per  cent,  payable  on  or  before  the 
first  of  the  year  1902,  and  the  balance  of  $200  was  to  run, 
with  the  understanding  that  it,  the  said  $200,  was  to  be 
paid  from  the  earnings  of  the  business  during  the  summer 
months  of  1901 ;  and  it  was  agreed  by  and  between  the 
parties  hereto  that  if  at  any  time  during  the  two  months 
following  the  17th  day  of  February,  1901,  plaintiff  should 
discover  that  he  was  not  adapted  to  the  business  above 
mentioned,  though  urged  to  undertake  its  management  at 
the  instance  of  the  defendant  conditionally,  plaintiff  should 
have  the  right  to  rescind  the  contract  of  purchase,  and 
upon  demand  defendant  should  repay  to  plaintiff  the  sum 
of  $300,  being  the  sum  paid  into  the  business  by  plaintiff. 

Now,  on  the  17th  day  of  April,  1901,  plaintiff  informed 
defendant  that  he  wished  to  rescind  his  contract  of  pur- 
chase for  the  reason  that  he  (plaintiff)  was  not  adapted  to 
the  class  of  business  conditionally  purchased  of  the  de- 
fendant, and  plaintiff  therefore  demanded  of  the  defend- 
ant repayment  of  the  sum  of  $300,  the  surrender  of  the 
said  promissory  note  of  $500,  and  the  cancellation  of  the 
balance  of  $200,  the  total  of  which  was  the  full  purchase 
price  of  the  said  business  at  the  time  plaintiff  took  posses- 
sion of  the  same,  and  then  and  there  plaintiff  surrendered 
full  possession  of  the  business,  merchandise,  and  fixtures 
aforesaid. 

That  defendant  delivered  to  plaintiff  the  said  promissory 
note,  and  then  and  there  promised  and  agreed  to  pay  to 
plaintiff  the  sum  of  $250,  this  being  a  compromise  sum  to 
which  defendant  admitted  plaintiff  was  entitled,  and  the 
defendant  further  agreed  to  cancel  the  remaining  balance 
of  $200,  whereupon  defendant  was  to  and  did  take  full 
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and  immediate  possession  of  the  business,  merchandise, 
and  fixtures  aforesaid,  and  ever  since  said  17th  dav  of 
April,  1901,  has  remained  in  full  possession  of  the  same 
in  so  far  as  this  plaintiff  is  concerned. 

That  subsequent  to  this  last  agreement,  and  prior  to  the 
commencement  of  this  action,  plaintiff  demanded  of  the 
defendant  the  payment  of  the  said  sum  of  1250,  but  that 
defendant  refused  and  still  refuses  to  pay  the  same,  or 
any  part  thereof. 

That  there  is  now  due  and  owing  from  the  defendant  to 
the  plaintiff  the  sum  of  1250. 

Wherefore  plaintiff  demands  judgment  against  the  de- 
fendant in  the  sum  of  $250  and  for  his  costs  and  disburse- 
ments in  this  action." 

A  motion  to  strike  out  parts  of  this  pleading  on  the 
ground  that  they  were  sham,  frivolous,  irrelevant,  and  re- 
dundant, having  been  overruled,  an  answer  was  filed,  de- 
nying the  allegations  of  the  complaint,  whereupon  a  trial 
was  had  resulting  in  a  judgment  from  which  an  appeal 
was  taken  to  the  circuit  court  for  said  county,  where  the 
cause  was  retried  without  the  intervention  of  a  jury,  and, 
the  court  having  found  that  the  plaintiff  was  entitled  to 
recover  the  sum  of  $250,  with  interest  from  April  17, 1901, 
judgment  was  rendered  on  said  findings,  and  the  defend- 
ant appeals  to  this  court.       Conditionally  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Arthur  C,  Emmons, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  John  B,  Easter  and  Mr,  Henry  Denlinger. 

Mr.  Chief  Justice  Moork,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion. 

1.  It  is  contended  by  defendant's  counsel  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  such  defect  was  not  waived  by  answer- 
ing to  the  merits,  nor  cured  by  the  verdict.  Findings  made 
by  a  court  upon  the  facts  in  an  action  tried  before  it  with- 


Oct.  1903.]  Ferguson  v.  Reigbr.  509 

out  the  intervention  of  a  jury  are  deemed  a  verdict  (B.  & 
C.  Comp.  §  159),  and,  though  a  verdict  will  not  supply 
the  omission  to  state  some  fact  essential  to  the  cause  of 
action,  it  will  cure  all  formal  defects  in  a  pleading,  and 
establish  every  reasonable  inference  that  can  be  drawn 
from  the  facts  stated  :  Houghton  v.  Beck,  9  Or.  325 ;  David 
V.  Waters,  11  Or.  448  (5  Pac.  748);  Bingham  v.  Kern,  18 
Or.  199  (23  Pac.  182).  "The  extent  and  principle  of  the 
rule  of  aider  by  verdict,"  says  Mr.  Justice  Bean,  in  Booth 
V.  Moody,  30  Or.  222  (46  Pac.  884),  "is  that  whenever  the 
complaint  contains  terms  suflBciently  general  to  compre- 
hend a  matter  so  essential  and  necessary  to  be  proved  that, 
had  it  not  been  given  in  evidence,  the  jury  could  not  have 
found  the  verdict,  the  want  of  a  statement  of  such  matter 
in  express  terms  will  be  cured  by  the  verdict,  because  evi- 
dence of  the  fact  would  be  the  same  whether  the  allegation 
of  the  complaint  is  complete  or  imperfect.  But  if  a  ma- 
terial allegation  going  to  the  gist  of  the  action  is  wholly 
omitted,  it  cannot  be  presumed  that  any  evidence  in  refer- 
ence to  it  was  offered  or  allowed  on  the  trial,  and  hence 
the  pleading  is  not  aided  by  the  verdict." 

2.  Tested  by  this  rule,  we  think  the  complaint,  which 
was  not  challenged  by  a  demurrer,  fairly  states  that  on 
April  17, 1901,  the  plaintiff  was  the  conditional  owner  and 
in  possession  of  a  stock  of  merchandise,  store  fixtures,  and^ 
a  business  enterprise,  and  that  he  was  indebted  to  the  de- 
fendant on  account  thereof  in  the  sum  of  $700,  whereupon 
he  delivered  said  merchandise  and  fixtures  and  assigned 
said  business  to  the  defendant,  who,  in  consideration 
thereof,  canceled  said  indebtedness,  and  agreed  to  pay 
plaintiff  on  account  of  the  transaction  the  sum  of  $250,  and, 
not  having  done  so,  judgment  is  demanded  therefor.  We 
think  the  complaint,  as  quoted,  in  the  absence  of  a  demur- 
rer, and  after  verdict,  states  facts  suflBcient  to  constitute  a 
cause  of  action,  and  is  adequate  to  support  the  judgment. 
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3.  The  court  found,  in  effect,  that  plaintiff,  as  a  com- 
promise of  his  claim,  agreed  to  accept  $250  in  payment  of 
his  interest  in  the  stock  of  goods,  store  fixtures,  and  busi- 
ness, which  sum  the  defendant  promised  and  agreed  to 
pay  him  therefor ;  but  it  is  maintained  by  defendant's 
counsel  that  the  testimony  given  at  the  trial  does  not  war- 
rant such  finding,  and  that  the  court  erred  in  making  it. 
The  plaintiff,  as  a  witness  in  his  own  behalf,  in  referring 
to  his  hesitancy  in  purchasing  the  stock  of  goods  from  the 
defendant,  testified  that  the  latter  said  to  him :  "You 
needn't  be  afraid  at  all.  If  inside  of  two  months  you  can- 
not make  it  go,  you  shall  have  every  cent  of  your  money 
back.'*  The  witness  detailed  a  further  conversation  he  had 
with  the  defendant  at  the  expiration  of  the  time  so  speci- 
fied, as  follows :  "  *Mr.  Reiger,  I  am  afraid  I  will  have  to 
give  up  the  fight;'  and  I  told  him  the  circumstances  of 
the  case,  and  why  I  had  to  do  it.  He  said,  *  Well,  what  do 
you  expect  out  of  the  business?'  and  I  said,  'Well,  I  think 
I  ought  to  have  $300,'  as  I  had  put  in  over  $400  in  the 
business ;  and  he  said,  *Well,  I  cannot  promise  you  $300, 
but  I  will  guarantee  you  $250,  and  if  I  sell  to  good  advan- 
tage I  will  give  you  $300.'  "  The  witness  further  says  :  "I 
was  to  receive  $250  positively,  or  $300  if  he  sold  to  good 
advantage ;  but  that  I  was  to  be  guaranteed  the  $250."  On 
cross-examination  he  further  testified  as  follows :  "Q.  So 
you  are  positive,  then,  that  it  was  the  18th  of  April  that  you 
first  spoke  to  him  about  giving  up  the  business?  A.  Yes, 
sir.  Q.  At  that  time  you  say  that  Mr.  Reiger  guaranteed 
you  $250,  or,  if  he  sold  to  advantage,  he  would  give  you 
$300?  A.  That  was  his  words,  if  he  sold  to  good  advantage 
he  would  give  me  $300.  Q.  Then  the  agreement  was  not, 
as  stated  in  your  complaint,  that  he  simply  agreed  to  give 
you  $250,  but,  if  he  sold  to  advantage,  he  was  to  give  you 
$300?  A.  That  was  how  it  was  stated  to  me,  if  he  sold  to 
good  advantage.  I  asked  for  $300  first.  He  said  he  would 
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pay  me  $300,  but  he  would  only  guaranty  me  $250.  Q.  That 
is,  if  he  did  not  sell?  A.  If  he  sold  to  good  advantage,  he 
added  that  he  would  give  me  $300.  Q.  When  did  he  give 
you  to  understand  he  would  make  his  guaranty  good? 
A.  He  spoke  of  it  when  he  sold  out.  Q.  When  he  sold  out 
of  the  business?  A.  Yes,  sir.  Q.  Then  you  were  to  wait 
for  what  he  guaranteed  to  give  you  until  he  sold  out  the 
business?  A.  Yes,  sir."  It  is  argued  that  this  testimony 
shows  that  no  money  was  due  the  plaintiff  until  the  de- 
fendant resold  the  stock  of  goods,  and,  as  no  such  sale  had 
been  made,  the  court  erred  in  making  the  finding  of  which 
the  defendant  complains.  It  will  be  observed  that  the 
witness  in  his  cross-examination  seems  to  confound  the 
sum  of  $300  with  that  of  $250,  which  he  says  he  was  to 
receive  positively,  or  the  former  sum  if  the  defendant  sold 
the  stock  of  goods  to  good  advantage.  It  is  true  he  says 
he  was  to  be  guaranteed  the  $250,  but,  as  a  guaranty  is  a 
promise  to  answer  for  the  payment  of  some  debt  or  the 
performance  of  some  duty  in  case  of  the  failure  of  another 
person,  who,  in  the  first  instance,  is  liable  therefor,  it  is 
evident  that  the  witness  did  not  understand  the  meaning 
of  the  term,  in  view  of  which  the  court  construed  his  decla- 
ration, "I  was  to  receive  $250  positively,"  as  a  statement 
that  this  sum  was  payable  in  any  event.  The  testimony 
of  this  witness,  though  contradicted  in  every  particular  by 
that  of  the  defendant,  is  not  quoted  to  ascertain  its  truth 
or  to  determine  its  weight,  but  to  show  that  the  court 
might  reasonably  have  deduced  the  conclusion  therefrom 
that  the  defendant  agreed  and  promised  to  pay  plaintiff 
the  sum  $250  for  the  property  received ;  and,  there  being 
some  testimony  upon  which  the  finding  can  rest,  it  will 
not  be  disturbed. 

4.  The  court  having  rendered  judgment  for  interest  on 
$250  from  April  17,  1901,  the  time  when  it  is  alleged  that 
the  stock  of  goods  was  redelivered  to  the  defendant,  it  is 
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insisted  by  his  counsel  that  an  error  was  committed  in 
this  respect.  A  justice's  court  has  jurisdiction  in  actions 
for  the  recovery  of  money  or  damages  only  when  the 
amount  claimed  does  not  exceed  $250  (B.  &.  C.  Comp.  §  926), 
and  judgments  rendered  in  such  actions  bear  interest  at 
the  rate  of  six  per  cent  per  annum  :  B.  &.  C.  Comp.  §  4595. 
It  will  be  remembered  that  the*  sum  claimed  in  the  com- 
plaint is  $250,  and,  this  being  the  extent  of  the  jurisdic- 
tion of  a  justice's  court,  no  judgment  could  have  been 
given  therein  for  interest  antedating  the  judgment  ren- 
dered. 

5.  An  appeal  from  a  judgment  rendered  in  a  justice's 
court  having  been  perfected,  the  cause  is  tried  in  the  cir- 
cuit court  as  if  originally  commenced  therein :  B.  &.  G. 
Comp.  §  2246.  Considering  the  complaint  as  having  been 
originally  filed  in  such  court,  we  think  it  had  no  authority, 
in  the  present  instance,  to  give  a  judgment  for  interest  ante- 
dating its  rendition,  for  the  statute  prescribing  the  form 
of  complaint  provides  that  it  shall  contain  a  demand  of  the 
relief  which  the  plaintiff  claims.  If  the  recovery  of  money 
or  damages  be  demanded ,  the  amount  thereof  shall  be  stated 
(B.  &  C.  Comp.  §  67),  and,  as  interest  after  the  breach  of 
a  contract  is  recoverable  only  as  damages  (Seton  v.  Hoyi, 
34  Or.  266, 55  Pac.  967, 75  Am .  St.  Rep.  641, 43  L.  R.  A.  634 ; 
Close  V.  Riddle,  40  Or.  592,  67  Pac.  932,  91  Am.  St.  Rep. 
580,  and  note),  the  failure  to  demand  the  same  in  the  com- 
plaint rendered  the  judgment  therefor  erroneous. 

6.  No  exception  appears  to  have  been  taken  to  this  par- 
ticular part  of  the  judgment  at  the  time  of  its  rendition, 
and,  observing  the  rule  announced  in  Graham  v.  Merchant^ 
43  Or.  294  (72  Pac.  1088),  the  cause  will  be  remanded, 
with  directions  to  enter  a  judgment  for  the  sum  of  $250, 
w^ith  legal  interest  from  the  date  of  the  judgment  appealed 
from  ;  the  respondent  to  recover  his  costs  in  this  court  and 
in  the  court  below.  Conditionally  Affirmed. 
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Decided  27  July,  1908. 

McFAKLANE  v.  GOBKEI.IUS.  i  43  5^. 

[78  Pac.  825,  74  Pac.  4«8.]  g   ^ 

Service  by  Publication  — Possibility  or  Substituted  Service.  '*3   613 

1.  After  a  divorce  suit  has  been  commenced,  It  must  be  Inferred  that  neither  ^^' 
of  the  parties  Is  a  "person  of  the  family"  of  the  other,  within  the  meaning  of  B.  A  C. 

Comp.  2  55,  subd.5,  providing  that  if  the  defendant  be  notfound  the  summons  may 
be  delivered  "to  some  person  of  the  family"  over  a  stated  age,  where  it  appears 
that  they  had  lived  together  until  the  day  before  the  filing  of  the  complaint,  that 
plaintiff  had  the  custody  of  the  minor  children  by  the  marriage,  and  that  defend- 
ant had  left  this  state,  for  these  statements  show  that  the  family  relationship  was 
at  least  suspended.  Nor  can  the  minor  children  who  are  in  plaintlfTs  care  be  con- 
sidered persons  of  the  family  of  the  other  spouse  under  such  circumstances. 

Difference  Between  Dwelling  House  and  Place  of  Residence. 

2.  The  terms  "(^welling  house"  and  "usual  place  of  abode,"  used  in  B.  &,  C. 
Com  p.  S  55,  subd.  5,  providing  for  serving  process  on  a  member  of  defendant's 
family,  are  synonyms  signifying  domicile,  and  have  a  different  meaning  from 
"place  of  residence,"  found  in  section  57,  line  8,  directing  whither  the  pleadings 
shall  be  sent  by  mail  If  defendant  cannot  be  served  within  the  state.  The  former 
terms  refer  to  the  place  of  permanent  dwelling  in  this  state,  while  the  latter  applies 
to  defendant's  residence,  either  permanent  or  temporary,  in  another  state  or 
country. 

Publication  —  Residence  to  Which  Process  Should  be  Mailed. 

8.  An  affidavit  for  the  publication  of  a  summons  stating  that  "defendant  is 
now  and  was  during  all  the  times  hereinafter  mentioned  a  resident  and  Inhabi- 
tant of  this  state,  and  has  departed  therefrom"  and  is  now  at  a  stated  place  in  a 
foreign  country,  inferentlaliy  shows  that  defendant  has  a  fixed  and  permanent 
abode  In  Oregon,  but  is  now  temporarily  residing  elsewhere,  and  the  point  of  such 
present  sojourning  is  his  "place  of  residence,"  within  the  meaning  of  that  expres- 
sion in  B.  &  C.  Comp.  g  57,  line  8. 

Purpose  of  Publisuinq  Summons. 

4.  The  object  to  be  accomplished  by  a  publication  and  mailing  of  a  summons, 
as  directed  by  Section  57,  B.  &  C.  Comp.,  is  to  notify  the  party  of  the  pendency  of 
the  suit,  and  the  summons  and  complaint  should  be  mailed  to  him  wherever  he 
may  happen  to  be  at  the  time,  rather  than  to  his  place  of  permanent  abode. 

Specifying  in  the  Order  the  Time  of  Appearance. 

5.  "The  time  prescribed  in  the  order  for  publication,"  which  must  be  specified 
In  a  published  summons,  under  Section  57,  B.  &.  C.  Comp.,  means  the  number  of 
weeks  considered  by  the  J  udge  making  the  order  to  be  reasonable  for  publication, 
so  that  an  order  directing  a  summons  to  be  printed  for  six  consecutive  weeks  does 
prescribe  "the  time  for  publication,"  within  the  meaning  of  B.  <&  C.  Comp.  g  57, 
line  10. 

Time  Allowed  to  Make  Proof  of  Publication. 

6.  B.  &,  C.  Comp.  I  82*2,  declaring  that  proof  of  publication  of  a  notice  required 
to  be  published  in  a  newspaper  may  be  made  by  the  affidavit  of  the  printer,  etc., 
but  that  such  aflidavlt  must  be  made  within  six  months  after  the  last  day  of 
publication,  is  directory  only;  and  hence  a  failure  of  the  printer  to  make  affidavit 
within  that  time  to  the  publication  of  a  summons  does  not  affect  the  Jurisdiction 
of  the  court  to  render  Judgment  thereon,  if  the  affidavit  is  made  and  filed  before 
the  making  of  the  final  order. 

45  Or.—SS 
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Collateral  Attack  for  iNSUFFiciENrY  of  Complaint. 

7.  Where  complaint  in  a  suit  for  divorce  alleged  some  facts  warranting  a  decree 
in  favor  of  plaintiff,  such  decree  cannot  be  collaterally  attacked  on  the  ground 
that  the  complaint  was  insufficient  for  want  of  facts. 

Appka  l  —  Costs  —  Briefs  —  Stipulation. 

K.  The  parlies  in  an  appeal  stipulated  that  the  briefs  and  abstract  therein 
might  be  used  on  appeal  in  another  action,  in  which  the  appellee  in  the  first  men- 
tioned appeal  was  appellant.  In  the  other  appeal  Judgment  was  reversed,  enti- 
tling appellant  therein  to  costs ;  and  in  the  appeal  for  which  the  brief  and  abstract 
were  originally  prepared  there  was  also  a  reversal,  making  the  same  party  liable 
for  costs  on  that  appeal.  Held^  that  the  stipulation  did  not  operate  to  make  half 
the  costs  of  printing  chargeable  to  each  appeal,  bat  that  the  successful  party  in 
the  first  appeal  was  entitled  to  the  full  costs  of  printing. 

From  Marion  :   George  H.  Burnett,  Judge. 

This  action  was  begun  October  11,  1902,  by  A.  McFar- 
lane  against  G.  B.  Cornelius  in  the  circuit  court  for  Marion 
County  to  recover  the  possession  of  the  west  36  feet  of  lots 
1,  2,  3,  and  4,  and  all  of  lot  8,  in  block  8,  in  the  Town  of 
Turner,  and  also  lots  2  and  7,  in  block  5,  of  the  Town  of 
Mehama,  Oregon.  The  complaint  alleges  that  plaintiff  is 
the  owner  in  fee  thereof,  and  that  the  defendant  is,  and  for 
more  than  30  days  prior  to  the  commencement  of  the  action 
has  been  in  the  wrongful  possession  of  said  premises,  and 
unlawfully  withholds  the  same  from  him.  to  his  damage 
in  the  sum  of  $200.  The  answer  denies  the  allegations  of 
the  complaint,  and  for  a  separate  defense  avers  that  the  de- 
fendant is,  and  ever  since  September  12, 1902,  has  been,  the 
owner  in  fee  of  an  undivided  one  third  of  said  lots,  and  is 
in  and  entitled  to  the  actual  possession  of  the  whole  thereof. 
The  allegation  of  defendant's  ownership  of  an  interest 
in  or  right  to  the  possession  of  said  premises  having  been 
denied  in  the  reply,  a  trial  was  had,  resulting  in  a  judg- 
ment for  plaintiff,  wherein  it  was  adjudged  that  he  was  the 
owner  and  entitled  to  the  immediate  possession  of  said  lots, 
and  that  he  recover  the  sum  of  $100  for  the  wrongful  de- 
tention thereof ;  from  which  the  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Bon- 
ham  So  Martin,  Alva  0.  Conditj   Woodson  T.  Slater,  and 
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William  M,  Kaiser,  with  an  oral  argument  by  Mr.  B,  F. 
Bonham  and  Mr.  Kaiser. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Pater  H.  UArcy  and  Mr.  Geo.  G.  Bingham. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

At  the  trial  the  plaintiff  introduced  in  evidence  his  chain 
of  title  to  the  premises,  and  also  gave  testimony  tending 
to  prove  the  allegations  of  the  complaint,  and  rested,  where- 
upon, the  defendant,  to  support  the  averments  of  the  an- 
swer, offered  in  evidence  a  judgment  roll  from  Department 
No.  2  of  said  court,  in  the  divorce  suit  of  Elizabeth  Mc- 
Farlane, as  plaintiff,  against  the  plaintiff  herein,  as  defend- 
ant, purporting  to  decree  to  her  an  undivided  one  third 
of  said  lots,  and  also  offered  in  evidence  a  deed  executed 
by  her  September  12, 1902,  designed  to  convey  said  interest 
to  him.  An  objection  to  the  introduction  of  said  roll,  on 
the  ground  that  the  court  granting  the  decree  had  no  juris- 
diction of  the  person  of  the  defendant  therein,  because  the 
affidavit  for  the  service  of  the  summons  by  publication  was 
insufficient  to  support  the  order  therefor,  and  that  the  proof 
of  such  service  was  not  made  within  the  time  prescribed 
by  law,  having  been  sustained,  an  exception  was  allowed, 
and  it  is  contended  bv  defendant's  counsel  that  an  error 
was  committed  in  this  respect.  The  affidavit  referred  to, 
omitting  the  formal  parts  and  copy  of  the  complaint,  is  as 
follows : 

"  I,  Elizabeth  McFarlane,  being  first  duly  sworn,  say  that 
I  am  the  plaintiff  in  the  above-entitled  cause  and  court; 
and  that  the  above-named  defendant  is  now,  and  was  dur- 
ing all  the  times  hereinafter  mentioned,  a  resident  and  in- 
habitant of  this  state,  and  of  Marion  County  therein  ;  and 
that  he  has  departed  from  said  State  of  Oregon,  and  has 
remained  absent  from  said  state  for  six  consecutive  weeks 
last  past,  and  still  so  remains  absent  therefrom ;  that  said 
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defendant,  after  due  diligence,  cannot  be  found  within  said 
state. 

That  said  plaintiff,  on  the  24th  day  of  February,  1899, 
duly  filed  her  verified  complaint  herein,  and  upon  said 
date  placed  in  the  hands  of  the  Sheriff  of  Marion  County, 
Oregon,  a  summons  in  said  cause  and  court,  together  with 
a  copy  of  said  complaint  duly  certified  to,  as  by  law  re- 
quired, by  Webster  Holmes,  one  of  plaintiff's  attorneys 
herein  ;  and  that  said  sheriff  made  diligent  search  for  said 
defendant  in  his  county,  and  that  said  defendant  could  not 
be  found  therein ;  and  that  said  sheriff,  in  substance,  made 
his  return  to  that  effect. 

That  a  cause  of  suit  exists  in  favor  of  said  plaintiff  and 
against  said  defendant,  as  appears  by  her  complaint  on  file 
herein,  a  copy  of  said  complaint  of  which  the  following  is 
a  true  copy  in  words,  letters  and  figures,  to  wit :  [Here  fol- 
lows a  copy  of  the  complaint,  filed  February  24,  1899,  in 
which  it  is  alleged  that  the  plaintiff  and  defendant  therein 
intermarried*  January  11,  1874,  that  since  that  time  they 
had  lived  and  cohabited  together  as  husband  and  wife  until 
about  February  23,  1899,  and  that  they  were  then  actual 
residents  and  inhabitants  of  said  county.] 

That  said  plaintiff  has  made  diligent  search  and  in- 
quiry to  ascertain  the  whereabouts  of  said  plaintiff,  and 
that  she  cannot  find  him  or  locate  him  in  said  state,  and 
has  been  informed,  and  believes,  and  therefore  states  it  to 
be  a  fact,  that  said  defendant  has  departed  from  said  state 
and  taken  passage  for  Ontario,  Canada ;  and  that  he  de- 
parted from  the  state,  as  aforesaid,  on  the  25th  day  of  Feb- 
ruary, 1899  ;  and  that  said  plaintiff,  at  this  time,  believes 
he  is  temporarily  located  at  the  City  of  Hamilton,  Ontario, 
Canada;  and  that  said  Hamilton,  Ontario,  Canada,  is  his 
last  known  postoffice  address;  and  that  personal  service 
of  summons  could  not  have  been  made  during  any  of  the 
times  mentioned  herein  upon  said  defendant  in  this  state ; 
and  that  personal  service  at  this  time  cannot  be  made  or 
had  upon  him  in  this  state. 

That  The  Salem  Sentinel  is  a  weekly  newspaper,  pub- 
lished in  the  City  of  Salem,  Marion  County,  Oregon,  and 
is  of  general  circulation  therein. 

Wherefore  this  affiant  prays  this  honorable  court,  or 
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the  judge  thereof,  to  grant  an  order  herein,  directing  the 
publication  of  summons  in  said  cause  to  be  made  in  a  news- 
paper, to  wit :  The  Salem  Sentinel,  published  in  the  County 
of  Marion  and  State  of  Oregon,  and  that  the  service  be  made 
upon  said  defendant  by  publication  in  the  manner  in  such 
cases  made  and  provided  by  law." 

Based  upon  this  affidavit,  the  judge  of  Department  No.  2 
of  said  court,  on  April  13,  1899,  made  the  following  order : 

"  That  the  service  of  summons  shall  be  made  upon  said 
defendant  by  the  publication  thereof  in  a  weekly  news- 
paper, to  wit:  The  Salem  Sentinel,  published  in  Salem, 
Marion  County,  Oregon,  for  six  consecutive  weeks,  requir- 
ing said  defendant  to  appear  and  answer  said  complaint 
herein  on  or  before  the  last  day  of  the  time  prescribed 
herein  for  the  publication  of  said  summons;  and  that  a 
copy  of  said  complaint,  together  with  a  copy  of  the  sum- 
mons, be  forthwith  deposited  in  the  postoffice  at  Salem, 
Marion  County,  Oregon,  addressed  and  directed  to  said  de- 
fendant at  Hamilton,  Ontario,  Canada,  his  last  known  ad- 
dress, with  the  postage  fully  prepaid  thereon." 

The  summons  issued  in  pursuance  thereof  was,  so  far 
as  material,  as  follows : 

"To  A.  McFarlane,  the  above-named  defendant: 
In  the  name  of  the  State  of  Oregon,  you  are  hereby 
required  to  appear  and  answer  the  complaint  filed  against 
you  in  the  above-entitled  court  and  suit  on  or  before  the 
last  day  of  the  time  prescribed  in  the  order  for  publication 
made  herein,  to  wit :  the  twenty-seventh  day  of  May,  1899, 
and  if  you  fail  to  so  answer,  for  want  thereof,  the  plaintiff 
will  apply  to  the  court  for  the  relief  prayed  for  in  her  com- 
plaint on  file  herein,  to  wit :  That  the  bonds  of  matrimony 
now  existing  between  said  plaintiff  and  said  defendant  be 
dissolved  ;  that  the  said  plaintiff  have  the  care  and  custody 
of  the  said  minor  children,  to  wit:  William  A.  McFarlane, 
Robert  McFarlane,  Edna  McFarlane  and  Albert  McFar- 
lane. ♦  *  And  for  an  undivided  estate  in  fee  to  a  one  third 
of  the  real  property,  described  in  said  complaint  as  fol- 
lows :  [Here  the  real  estate  is  described  as  hereinbefore 
alleged,  and  the  following  sums  are  demanded  :  Attorney's 
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fees,  $200;  permanent  alimony,  $1,000;  care  of  said  chil- 
dren during  their  minority,  $50  a  month ;  the  process  con- 
cluding with  the  following  paragraph :] 

This  summons  is  served  upon  you  by  order  of  the 
Honorable  R.  P.  Boise,  Judge  of  the  above-entitled  Court 
for  Department  Number  Two  thereof,  dated  the  13th  day 
of  April,  1899,  and  the  date  of  the  first  publication  being 
the  15th  day  of  April,  1899,  and  the  date  of  the  last  publi- 
cation will  expire  on  the  twenty-seventh  day  of  May,  1899." 

The  certificate  of  the  sheriff,  attached  to  a  copy  of  the 
summons,  is  to  the  effect  that  on  April  15, 1899,  he  served 
the  same  upon  the  defendant  therein,  by  inclosing  in  a 
sealed  envelope  plainly  addressed  to  **A.  McFarlane,  Ham- 
ilton, Ontorio,  Canada,"  with  the  postage  fully  prepaid 
thereon,  a  copy  of  said  summons,  certified  to  by  him  in 
his  ojBRcial  capacity,  together  with  a  copy  of  the  complaint, 
certified  to  by  one  of  the  attorneys  for  the  plaintiff  therein, 
and  deposited  said  envelope  in  the  postoffice  at  Salem, 
Oregon,  and  that  between  said  places  a  direct  communica- 
tion by  mail  exists.  The  printer  of  the  Salem  Sentinel,  on 
March  1,  1901,  made  an  affidavit  to  the  effect  that  said 
summons  was  published  once  a  week  for  seven  consecu- 
tive weeks  in  said  newspaper  in  the  issues  dated  April  15, 
22,  29,  and  May  6,  13,  20,  and  27,  1899.  The  defendant 
not  having  appeared  in  person  or  by  counsel,  the  said 
court,  on  March  24,  1902,  upon  such  proof  of  service  of 
the  summons,  tried  the  cause,  and  from  the  testimony 
taken  found  the  facts  in  substance  as  alleged  in  the  com- 
plaint therein,  and  decreed  that  said  marriage  be  dissolved, 
that  Mrs.  McFarlane  was  the  owner  in  fee  of  an  undivided 
one  third  of  said  lots,  and  awarded  to  her  the  custody  of 
said  minor  children,  and  her  costs  and  disbursements. 

1.  The  statute  prescribing  the  manner  of  obtaining  juris- 
diction of  the  person  of  a  defendant  in  a  civil  action  or  suit, 
so  far  as  involved  herein,  is  as  follows:  "The  summons 
shall  be  served  by  delivering  a  copy  thereof,  together  with 
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a  copy  of  the  complaint,  prepared  and  certified  by  the  plain- 
tiff, his  agent  or  attorney,  or  by  the  county  clerk,  as  fol- 
lows: *  ♦  (5)  ♦  ♦  To  the  defendant  personally,  or  if  he 
be  not  found,  to  some  person  of  the  family,  above  the  age 
of  fourteen  years,  at  the  dwelling  house  or  usual  place  of 
abode  of  the  defendant ":  B.  &  C.  Comp.  §§  55,  subd.  5,  396, 
400,  subd.  2.  To  uphold  his  judgment  in  this  cause,  plain- 
tiff's counsel,  invoking  the  rule  adopted  in  this  state,  that, 
before  a  substituted  service  of  summons  can  be  relied  upon 
as  a  means  of  securing  jurisdiction  of  the  person,  it  must 
appear  from  the  return  of  the  officer  that  after  exercising 
due  diligence  he  could  not  find  the  defendant  (Trullenger 
V.  Todd,  5  Or.  36  ;  Hass  v.  Sedlak,  9  Or.  462),  contend,  by 
a  parity  .of  reasoning,  that,  before  constructive  service  of 
a  summons  can  be  relied  upon  to  authorize  the  entry  of  a 
decree  by  default  against  the  property  of  a  defendant  which 
has  been  brought  under  the  jurisdiction  of  the  court,  the 
affidavit  for  the  service  thereof  by  publication  should  show 
that  a  substituted  service  could  not  be  made  upon  such 
party ;  and,  it  appearing  from  an  inspection  of  the  affidavit 
for  an  order  of  publication  in  the  divorce  case  that  the  de- 
fendant was  an  actual  resident  of  Marion  County,  Oregon, 
though  temporarily  absent  therefrom,  he  might  have  been 
served  by  delivering  a  copy  of  the  summons  and  complaint 
to  some  person  of  the  family,  above  the  age  of  fourteen 
years,  at  his  dwelling  house,  or  usual  place  of  abode ;  and, 
such  fact  not  having  been  negatived  by  the  affidavit,  it  did 
not  state  facts  sufficient  to  authorize  a  service  of  summons 
by  publication,  and  hence  no  error  w^as  committed  by  the 
court  in  the  present  action  as  alleged.  Assuming,  without 
deciding,  that  the  rule  insisted  upon  is  applicable  in  a  col- 
lateral attack,  though  it  was  held  in  Ptnnoyer  v.  ^^eff,  95 
U.  S.  714,  in  construing  the  statute  of  this  state,  that  de- 
fects in  the  affidavit  for  an  order  for  the  service  of  a  sum- 
mons by  publication  could  only  be  taken  advantage  of  on 
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appeal,  and  could  not  be  urged  to  impeach  the  judgment 
collaterally,  which  rule  has  been  followed  in  this  state 
( George  v.  Nowlan,  38  Or.  537, 64  Pac.  1),  the  fact  that  plain- 
tiff and  defendant  in  the  divorce  proceedings  had  been  liv- 
ing together  as  husband  and  wife  until  the  day  before  the 
suit  was  commenced,  as  alleged  in  the  complaint,  which  is 
made  a  part  of  said  affidavit,  implies  that,  though  prior 
thereto  said  parties  may  have  had  a  joint  residence  in 
Marion  County,  such  inhabitancy  had  been  severed,  and, 
the  plaintiff  therein  having  also  alleged  that  she  had  the 
custody  of  the  minor  children,  further  implies  that  they 
were  not  occupying  their  father's  residence,  nor  were  they 
members  of  his  family.  If  substituted  service  could  have 
been  made  upon  the  defendant  by  delivering  a  copy  of  the 
summons  and  complaint  to  one  of  his  children,  because 
such  child  was  a  "person  of  the  family,"  it  would  seem 
necessarily  to  follow  that  the  service  might  with  equal  pro- 
priety have  been  made  upon  his  wife,  the  plaintiff  therein  ; 
for,  if  her  children  continue  to  be  persons  of  the  family 
after  their  father  left  the  state  and  the  divorce  suit  was 
instituted,  she  must  sustain  the  same  relation  toward  him 
while  residing  in  his  dwelling  house  or  usual  place  of 
abode.  Collusion  will  not  be  presumed  (B.  &  C.  Comp. 
§  788,  subd.  1),  and,  when  a  suit  for  a  divorce  has  been  com- 
menced, it  must  be  inferred  that  the  marital  relations  have 
been  interrupted,  and,  the  defendant  being  temporarily 
absent,  the  plaintiff  and  the  children,  occupying  the  dwell- 
ing house  or  usual  place  of  abode  of  the  defendant,  are  not 
persons  of  the  family  within  the  meaning  of  the  term  as 
used  in  the  statute  under  consideration  ;  for  by  the  institu- 
tion of  the  divorce  proceeding  the  family  relations  were 
suspended,  in  which  case  the  husband  and  wife  may  have 
different  domiciles  under  the  law  regulating  divorces,  and 
particularly  so  when  the  husband  forfeits  his  rights  by 
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misbehavior  and  by  desertion  of  the  wife:   Harding  v. 
Alden,  9  Greenl.  (Me.)  140  (23  Am  Dec.  549). 

2.  If  personal  or  substituted  service  of  a  summons  can- 
not be  made,  and  the  defendant,  after  due  diligence,  can- 
not be  found  within  the  state,  and  when  that  fact  appears 
by  affidavit  to  the  satisfaction  of  the  court  or  judge  thereof, 
and  it  also  appears  that  a  cause  of  action  exists  against  the 
defendant,  the  court  or  judge  shall  grant  an  order  that  the 
service  be  made  by  publication  of  a  summons,  when  the 
defendant,  being  a  resident  of  this  state,  has  departed  there- 
from and  remained  absent  six  consecutive  weeks :  B.  &  C. 
Comp.  §  56,  subd.  2.  In  the  order  for  service  by  publica- 
tion, the  court  or  judge  shall  direct  a  copy  of  the  summons 
and  complaint  to  be  forthwith  deposited  in  the  postoffice, 
directed  to  the  defendant  at  his  place  of  residence :  B.  &  C. 
Comp.  §  57.  It  will  be  remembered  that  the  order  provid- 
ing for  the  service  by  publication  directed  that  a  copy  of 
the  complaint  and  summons  be  forthwith  deposited  in 
the  postoffice  at  Salem,  Oregon,  directed  to  the  defendant 
at  Hamilton,  Ontario,  Canada,  his  last  known  address, 
and  the  certificate  of  the  sheriff  is  to  the  effect  that  he 
complied  with  the  terms  of  said  order.  It  is  argued  by 
plaintiff's  counsel  that  the  affidavit  for  the  service  of  the 
summons  by  publication  having  disclosed  that  the  resi- 
dence of  the  defendant  was  in  Marion  County,  Oregon,  the 
order  directing  that  a  copy  of  the  complaint  and  summons 
should  be  sent  to  the  defendant  at  Hamilton,  Ontario, 
Canada,  was  a  nullity  and  any  decree  rendered  in  pursu- 
ance of  such  service  is  void,  and  hence  no  error  was  com- 
mitted in  refusing  to  receive  the  judgment  roll  in  evidence. 
An  examination  of  Section  55,  B.  &  C.  Comp.,  will  show 
that  it  is  the  substituted  service  upon  some  person  of  the 
family  above  the  age  of  fourteen  years,  at  the  dwelling 
house  or  usual  place  of  abode  of  the  defendant,  that  ren- 
ders him  amenable  to  the  process,  copies  of  which  have 
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been  delivered  to  such  person  for  him.  The  "dwelling 
house"  or  "usual  place  of  abode,"  as  used  in  the  statute 
under  consideration,  are  synonymous  terms,  and  evidently 
mean  a  domicile.  The  defendant's  "place  of  residence," 
as  specified  in  Section  57,  B.  &  C.  Comp.,  is  not  stated  to 
be  temporary  or  permanent,  so  that  either  of  these  qual- 
ifying words  may  apply  with  equal  propriety  to  such  place. 
A  distinction  is  clearly  made  by  these  statutes  between 
the  defendant's  domicile  in  this  state  and  his  residence, 
either  temporary  or  permanent,  in  another  state  or  coun- 
try. In  Walker's  Estate  v.  Walker,  1  Mo.  App.  404,  the  court, 
in  distinguishing  these  terms,  say:  "There  is  a  difference 
between  a  residence  and  a  domicile,  which,  however,  may 
not  be  capable  of  easy  definition  ;  that  is  to  say,  it  may  be 
difficult  to  define  both  terms  in  such  manner  as  to  escape 
criticism.  But  every  one  can  see  at  least  this  distinction  : 
A  person  domiciled  here  may,  for  the  sake  of  his  health, 
reside  one  or  more  years  in  some  place  the  climate  of 
which  is  supposed  to  be  more  favorable  to  his  constitu- 
tion." 

3.  The  words  "resident"  and  "inhabitant"  not  being  syn- 
onymous, the  latter  implying  a  more  fixed  and  permanent 
abode  than  the  former  (Board  of  Supervisors  v.  Davenport, 
40  111.  197),  it  must  be  inferred  from  the  affidavit  for  the 
service  of  the  summons  by  publication,  which  states  that 
the  defendant  at  the  time  it  was  filed  was  a  "resident  and 
inhabitant  of  this  state,*'  that  he  had  a  fixed  abode  therein, 
and  was  a  permanent  resident  thereof,  but  that  he  was 
temporarily  residing  at  Hamilton,  Ontario,  Canada.  As 
a  person  may  simultaneously  have  a  permanent  and  a 
temporary  residence,  and  the  statute  not  having  indicated 
to  which  of  these  places  a  copy  of  the  complaint  and  sum- 
mons should  be  directed,  they  were,  in  our  opinion,  prop- 
erly mailed  to  the  defendant's  temporary  residence.  A 
permanent  residence  within  this  state  continues  to  be  such 
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as  long  as  a  resident,  when  absent  therefrom,  intends  to 
return  thereto,  J^ut  his  temporary  residence  in  another 
state  or  country  only  remains  as  such  while  he  is  an  actual 
resident  thereof,  so  that  process  mailed  to  the  place  of  his 
temporary  residence,  if  known,  would  in  most  instances 
reach  him,  but,  if  directed  to  his  permanent  residence, 
there  might  be  grave  doubts  about  his  ever  receiving  it. 

4.  The  purpose  to  be  subserved  by  the  enactment  of  Sec- 
tion 57,  B,  &  C.Comp.,  undoubtedly  was  to  inform  a  party 
defendant  without  the  state  of  the  pendency  of  a  suit  or 
action  in  which  his  property  might  be  affected  by  a  judg- 
ment or  decree  to  be  rendered  therein.  Such  notice, to  be 
effectual,  must  be  brought  home  to  the  defendant, if  possi- 
ble, and  this  is  generally  best  accomplished  by  mailing 
copies  of  the  summons  and  complaint  to  him  at  his  place 
of  residence  in  the  state  or  country  where  he  happens  to 
be,  rather  than  the  place  in  which  is  situated  his  dwelling 
house  or  usual  place  of  abode  in  this  state.  We  think,  in 
the  present  instance,  that  the  order  of  the  court  was  cor- 
rect in  this  respect,  for  the  affidavit  having  stated  that  the 
defendant  was  '^temporarily  located  at  the  City  of  Hamil- 
ton, Ontario,  Canada,"  and  as  the  word  "locate"  is  defined 
in  Webster's  International  Dictionary  as  *'to  take  up  one's 
residence,"  the  judge,  in  making  the  order,  adopted  that 
meaning,  and  very  properly  concluded  that  the  defendant 
was  temporarily  residing  at  Hamilton,  Ontario,  and  that  a 
copy  of  the  complaint  and  summons  should  be  directed  to 
him  at  that  city:  Collinaon  v.  Teal,  4t  Sawy.  241  (Fed.  Cas. 
No.  3,020). 

5.  It  is  maintained  by  plaintiff's  counsel  that  the  order 
made  by  the  judge,  April  13,  1899,  based  upon  Mrs.  Mc- 
Farlane's  affidavit,  did  not  specify  the  time  within  which 
the  defendant  in  the  divorce  suit  was  required  to  appear 
and  answer  the  complaint  therein,  and,  this  being  so,  it 
was  insufficient  to  justify  the  service  of  the  summons  by 
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publication,  and  that  any  decree  based  upon  such  service 
is  void,  and  hence  no  error  was  committed  in  refusing  to 
receive  said  judgment  roll  in  evidence.  The  statute  pro- 
vides that  **the  defendant  shall  appear  and  answer  on  or 
before  the  last  day  of  the  time  prescribed  in  the  order  for 
publication,  and  if  he  does  not,  judgment  may  be  taken 
against  him  for  want  thereof.  The  summons  shall  always 
specify  the  time  prescribed  in  the  order  for  publication, 
and,  if  published,  the  date  of  the  first  publication.  The 
time  prescribed  in  the  order  shall  begin  to  run  from  the 
day  of  first  publication,  ♦  ♦  and  the  service  of  such  sum- 
mons shall  be  deemed  complete  at  the  expiration  of  the 
time  prescribed  for  publication  as  aforesaid":  B.  &  C. 
Comp.  §  57.  It  will  be  remembered  that  the  order  in 
question  provided  that  the  summons  should  be  published 
for  six  consecutive  weeks,  ^'requiring  said  defendant  to 
appear  and  answer  said  complaint  herein  on  or  before  the 
last  day  of  the  time  prescribed  herein  for  the  publication 
of  said  summons."  The  statute  also  provides,  in  effect, 
that  the  order  shall  direct  the  publication  of  the  summons 
to  be  made  for  such  a  length  of  time  as  may  be  deemed 
reasonable,  not  less  than  once  a  week  for  six  weeks,  and 
that  the  time  so  prescribed  shall  begin  to  run  from  the 
day  of  the  first  publication,  which  must  be  stated  in  the 
summons,  if  published  :  B.  &  C.  Comp.  §  57.  The  order  in 
question  limited  the  time  for  the  publication  of  the  sum- 
mons to  six  consecutive  weeks,  and  as  such  time  began  to 
run  from  the  date  of  the  first  publication  of  the  process, 
which  was  stated  in  the  summons,  the  only  time  necessary 
to  be  prescribed  in  the  order  was  the  period  which  the 
judge  deemed  reasonable,  and,  this  having  been  stated, 
was,  in  our  opinion,  a  suflicient  compliance  with  the  re- 
quirements ofthe  statute. 

6.  The  statute  regulating  the  manner  of  evidencing  the 
means  adopted  to  secure  jurisdiction  of  the  person  of  a 
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defendant  is,  so  far  as  material,  as  follows :  "  Proof  of  the 
service  of  the  summons,  or  of  the  deposit  thereof  in  the 
postoftice,  shall  be  as  follows  :  (1)  If  the  service  or  deposit 
in  the  postoflSce  be  by  the  sheriff  or  his  deputy,  or  by  a 
constable  or  marshal,  the  certificate  of  such  officer ;  ♦  ♦ 
(3)  In  case  of  publication,  the  affidavit  of  the  printer  or 
his  foreman,  or  his  principal  clerk,  showing  the  same:" 
B.  &  C.  Comp.  §  62.  The  statute  also  contains  the  follow- 
ing provision :  *'Proof  of  the  publication  of  a  document 
or  notice  required  by  law,  or  by  an  order  of  a  court  or  a 
judge, \o  be  published  in  a  newspaper,  may  be  made  by  the 
affidavit  of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or  no- 
tice, specifying  the  times  when  and  the  paper  in  which  the 
publication  was  made;  but  such  affidavit  must  be  made 
within  six  months  after  the  last  day  of  publication":  B.  &  C. 
Comp.  §  822.  The  affidavit  of  the  printer  of  the  news- 
paper in  which  the  summons  in  the  divorce  case  was  pub- 
lished shows  that  the  last  issue  containing  the  process  was 
that  of  May  27,  1899,  but  the  jurat  discloses  that  the  affi- 
davit was  not  made  until  March  1,  1901.  If  the  section 
last  quoted  is  mandatory,  as  the  lower  court  evidently  de- 
termined, the  decree  in  the  divorce  suit  is  void,  and  there- 
fore vulnerable  to  a  collateral  attack ;  but  if  the  statutory 
provision  adverted  to  is  directory  only,  an  error  was  com- 
mitted in  refusing  to  receive  the  judgment  roll  in  evidence. 
**The  consequential  distinction  between  directory  and 
mandatory  statutes,"  says  Judge  Sutherland,  in  his  work 
on  Statutory  Construction  (section  446),  **  is  that  the  vio- 
lation of  the  former  is  attended  with  no  consequences, 
while  a  failure  to  comply  with  the  requirements  of  the 
other  is  productive  of  serious  results."  An  examination 
of  the  statute  (B.  &  C.  Comp.  §  822)  will  show  that  it  does 
not  prescribe  any  penalty  for  a  failure  to  make  the  affidavit 
within  the  time  limited  therefor.    The  plaintiff's  counsel, 
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contending  that  the  requirement  that  proof  of  the  publi- 
cation of  the  summons  should  have  been  made  within  the 
time  prescribed  is  mandatory,  cite  the  case  of  Wendel  v. 
Durbin,  26  Wis.  390,  in  which  it  was  held  that  statutes 
imposing  a  duty,  and  giving  the  means  of  performing  it, 
are  to  be  regarded  as  mandatory.  In  that  case  a  statute 
of  Wisconsin,  prescribing  the  manner  of  serving  a  sum- 
mons, provided  that  "  the  officer  or  person  making  such 
service  shall  indorse  on  such  copy,  over  his  signature,  the 
date  of  such  service,  and  that  the  same  is  a  true  copy  of 
the  original ";  and,  the  defendant  having  been  served  with 
a  copy  of  a  summons  that  did  not  contain  such  indorse- 
ment, judgment  was  rendered  against  him  by  default, 
which  he  moved  to  set  aside  on  the  ground  that  no  sum- 
mons had  ever  been  served  in  the  manner  required  by  law. 
The  motion  having  been  denied,  the  defendant  appealed, 
and  Mr.  Chief  Justice  Dixon,  speaking  for  the  court,  in 
reversing  the  judgment,  says:  "The  statute  in  question 
imposes  a  duty  upon  the  officer  or  person  serving  the 
process,  which  is  beneficial,  or  may  be  beneficial,  to  the 
party  served.  W^ithout  such  indorsement  the  ignorant  or 
illiterate  may  not  know,  or  may  not  remember,  the  date 
of  service  ;  and  so  the  time  for  answering  may  expire,  and 
the  opportunity  for  defense  be  lost,  with  little  or  no  fault 
on  their  part.  It  was  for  the  protection  of  such  the  statute 
was  enacted."  In  that  case,  the  defendant  having  moved 
in  the  original  action  to  set  aside  the  judgment,  the  attack 
thereon  was  direct,  and  the  conclusion  reached  was  un- 
doubtedly correct,  for,  as  is  said  by  a  text- writer :  "When 
the  statute  prescribes  the  form  of  service  or  mode  of  ob- 
taining it,  that  mode  must  be  pursued  strictly":  Brown, 
Juris.  §  41. 

In  Choate  v.  Spencer,  13  Mont.  127  (32  Pac.  651,  20  L. 
R.  A.  424,  40  Am.  St.  Rep.  425),  the  Supreme  Court  of 
Montana,  evidently  in  a  collateral  proceeding,  though  said 
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to  have  been  a  direct  attack,  having  held  that  a  judgment, 
based  upon  the  personal  service  of  a  summons  that  had 
impressed  thereon  the  seal  of  the  probate  instead  of  that 
of  the  district  court,  was  void,  and  that  a  deed  executed 
in  pursuance  of  a  sale  under  execution  issued  upon  such 
judgment  would  be  canceled  in  equity  as  a  cloud  upon  the 
plaintiff's  title,  the  conclusion  thus  reached  is  severely 
criticised  in  the  notes  to  that  case,  the  editor  saying: 
**Such  decisions  subject  judicial  tribunals  and  their  ad- 
ministration of  justice  to  just  opprobrium,  and  even  a 
professional  man,  familiar  with  the  technicalities  of  the 
law,  cannot  but  sympathize  with  the  feelings  of  contempt 
generated  in  the  mind  of  a  layman  when  he  sees  courts 
overlooking  the  substance  and  equity  of  proceedings,  and 
determining  the  rights  of  parties  upon  such  formal  and 
puerile  considerations  as  an  error  of  a  clerical  officer  in 
picking  up  the  wrong  seal  and  impressing  it  upon  the 
process  of  the  court."  To  the  same  effect,  see  Sanford  v. 
Edwards,  19  Mont.  56  (47  Pac.  212,  61  Am.  St.  Rep.  482), 
a  decision  by  the  same  court,  reaffirming  the  doctrine  an- 
nounced in  the  preceding  case,  which  is  also  adversely 
commented  upon  in  the  exhaustive  notes  thereto.  The 
statute  requiring  that  proof  of  service  shall  be  made  within 
six  months  after  the  last  day  of  publication  does  not  relate 
to  the  form  of  service,  but  to  the  mode  of  evidencing  it, 
and,  this  being  so,  we  believe  the  requirement  is  not  man- 
datory, but  only  directory.  To  reach  a  different  conclu- 
sion might  result  in  placing  it  within  the  power  of  the 
printer  of  a  newspaper,  if  he  so  desired,  to  defeat  the  jur- 
isdiction of  a  court,  for  by  refusing  to  make  the  necessary 
affidavit,  and  appealing  from  the  judgment  requiring  him 
to  do  so,  the  time  limited  for  the  performance  of  the  duty 
might  possibly  expire  before  the  cause  could  be  heard  on 
appeal.  The  frustration  of  the  power  to  hear  and  deter- 
mine causes,  which  might  possibly  result  from  pursuing 
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the  coarse  assumed,  leads  us  to  conclude  that  if  the  statute 
under  consideration,  which  is  general  in  its  scope,  is  ap- 
plicable to  the  publication  of  a  summons,  it  is  directory 
only,  and,  as  the  affidavit  was  made  before  the  decree  was 
rendered,  the  proof  was  sufficient  (Osgood  v.  Osgood^  35  Or. 
1,  56  Pac.  1017);  for,  as  was  said  by  Mr.  Chief  Justice 
EusTis,  in  Wilson  v.  State  Bank  of  Alabama,  3  La.  Ann.  196, 
'^when  a  statute  directs  a  thing  to  be  done  at  a  certain 
time,  it  does  not  necessarily  follow  that  it  may  not  be  done 
afterwards.'* 

7.  It  is  also  contended  by  plaintiff's  counsel  that  the 
complaint  in  the  divorce  suit  did  not  state  facts  sufficient 
to  authorize  a  decree  dissolving  the  marriage  contract, 
and  for  this  reason  no  error  was  committed  in  rejecting 
the  judgment  roll  therein.  In  the  trial  of  that  suit  the 
court  necessarily  determined  that  the  complaint  was  suffi- 
cient, and,  there  having  been  some  facts  alleged  upon 
which  this  conclusion  was  based,  the  decree  is  not  void, 
and  hence  not  vulnerable  to  collateral  attack :  Woodward 
V.  Baker,  10  Or.  491;  Berry  v.  King,  15  Or.  165  (13  Pac. 
772);  Morrill  v.  Morrill,  20  Or.  96  (25  Pac.  362,  11*  L.  R. 
A.  155,  23  Am.  St.  Rep.  95);  Crabill  v.  Crabill,  22  Or.  588 
(30  Pac.  320);  Bank  of  Colfax  v.  Richardson,  34  Or.  518 
(54  Pac.  359,  75  Am.  St.  Rep.  664);  Altman  v.  School  Dis- 
trict, 35  Or.  85  (56  Pac.  291,  76  Am.  St.  Rep.  468 );  McNary 
V.  Bmh,  35  Or.  114  (56  Pac.  646);  George  v.  Nowlan,  38  Or. 
537  (64  Pac.  1). 

Other  reasons  are  assigned  in  support  of  the  action  of 
the  trial  court,  but  deeming  them  immaterial,  and  believ- 
ing an  error  was  committed  in  refusing  to  receive  the 
judgment  roll  in  the  divorce  suit  as  evidence  in  this  action, 
the  judgment  is  reversed  and  a  new  trial  ordered. 

Reversed. 
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On  Objections  to  Costs. 

Mr.  Peter  H.  UArcy  for  the  motion. 

Mr.  William  M.  Kaiser  and  Mr.  Carey  F.  Martin^  contra. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

8.  This  is  a  motion  to  tax  costs  and  disbursements.  A 
judgment  for  the  plaintiff  having  been  reversed  in  this 
court,  the  defendant  filed  a  cost  bill,  containing,  inter  alia, 
the  following  items :  To  printing  an  abstract,  $39  ;  a  brief, 
$13,  and  a  reply  brief,  $6.50.  The  plaintiff  objected  thereto, 
on  the  ground  that  the  parties  had  entered  into  a  stipula- 
tion whereby  he  was  liable  for  the  payment  of  only  one 
half  of  these  sums.  The  stipulation  relied  upon  provides 
that  the  abstract  and  briefs  filed  in  this  action  might  be 
used  as  such  in  the  suit  of  Elizabeth  McFarlane  against 
the  plaintiff  herein,  but  no  express  agreement  was  made 
regarding  the  costs  or  disbursements  in  either  case.  In 
that  suit  (McFarlane  v.  McFarlane,  43  Or.  477,  73  Pac.  203), 
a  supplemental  decree  was  rendered  for  the  plaintiff,  which 
was  reversed  upon  appeal,  thereby  entitling  this  plaintiff, 
the  defendant  therein,  to  his  costs  and  disbursements. 
This  cause  of  action  arose  out  of  the  original  decree  in  the 
suit,  and  the  stipulation  entered  into  was  intended  to  avoid 
the  expense  of  printing  in  the  other  case.  The  abstract 
and  briefs  printed  and  used  at  the  trial  of  this  action  on 
appeal  were  also  used  at  the  trial  of  that  suit,  but  no 
additional  expense  in  the  latter  case  was  incurred  on 
account  thereof.  The  parties  not  having  agreed  concern- 
ing the  costs  and  disbursements  in  either  case,  and  Eliza- 
beth McFarlane  not  being  a  party  hereto,  the  expense  of 
printing  is  properly  chargeable  in  this  action  only,  and 
the  defendant  should  be  allowed  the  sums  claimed  there- 
for, and  it  is  so  ordered.  Objections  Overruled. 

iS  Or.—Sk 
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Estate  of  Decedent— Vacating  Decree  for  Fraud. 


— r  ^^9  1.  The  testimony  herein  does  not  Jastify  the  vacation  of  thedecree  of  final  set- 

tlement on  the  Kround  of  ft^ud. 

Vacating  Decree  after  Close  of  Term—Jurisdiction. 

2.  A  final  order  entered  by  a  court  having  Jurisdiction  cannot  be  vacated  after 
the  close  of  the  term  at  which  it  was  entered;  though  an  order  entered  without 
J  urisdiction  may  be  set  aside  at  any  time.* 

What  Constitute.s  a  Piling  of  a  Paper. 

3.  Under  B  «&  C.  Com  p.  ^  546,  providing  that  "a  pleading  or  paper  shall  be  filed 
by  delivering  the  same  to  the  clerk  at  his  office,  who  shall  endorse  on  it  the  day 
of  the  month  and  the  year,  and  subscribe  his  name  thereto,"  a  paper  is  filed  when 
it  is  delivered  to  the  clerk  with  the  intention  that  it  shall  become  part  of  the  ofllcial 
records,  and  such  filing  is  not  aflfected  by  the  clerk's  failure  to  endonse  the  same : 
Hilts  v.  Hilts,  48  Or.  162,  distinguished. 

Statutes  —  Filing  Proof  of  Publication  of  Notice. 

4.  The  requirement  of  Section  1160  of  B.  A  C.  Com  p.,  that  a  copy  of  the  pub- 
lished notice  to  the  creditors  of  an  estate  shall  be  filed  within  six  months  fkt>m 
the  date  of  such  notice,  is  directory  only,  and  the  failure  to  file  the  notice  will 
not  afiTect  the  validity  of  the  final  decree.  If  the  notice  was  in  f^t  published. 

From  Multnomah:    John  B.  Cleland,  Judge. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
reversing  an  order  of  the  county  court  setting  aside  and 
vacating  a  decree  of  final  settlement  of  the  estate  of  Wall- 
ace L.  Conant,  deceased.  Conant  died  in  March,  1898, 
leaving  his  wife  as  his  sole  heir.  On  April  23d  of  that 
year,  H.  A.  Keinath,  the  father  of  Mrs.  Conant,  was  ap- 
pointed administrator  of  the  estate.  He  duly  qualified, 
and  immediately  thereafter  published  notice,  as  required 
by  law,  of  his  appointment,  notifying  all  persons  having 
claims  against  the  estate  to  present  the  same,  with  the 
proper  vouchers,  to  the  administrator  at  a  place  desig- 
nated, within  six  months  from  the  date  of  the  notice.  On 
October  31, 1898,  the  administrator  filed  his  final  account, 
and  an  order  of  the  county  court  was  made  fixing  Decem- 

♦  Note.— See,  also,  White  v.  lAJuid,  41  Or.  824.--Reportbb. 
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ber  7th  following  as  the  time  for  the  settlement  thereof, 
and  requiring  the  administrator  to  publish  notice  of  the 
proposed  settlement  as  required  by  law.  The  notice  of 
final  settlement  was  duly  published,  and  on  December  7th 
the  account  of  the  administrator  was  examined  and  ap- 
proved by  the  county  court,  the  estate  closed,  and  an 
order  made  discharging  the  administrator  upon  his  filing 

a  receipt  from  the  heir  at  law  for  the  balance  in  his  hands. 
On  September  26,  1899,  Habighorst  &  Co.,  a  creditor  of 
the  estate,  whose  claim  had  not  been  presented  or  paid, 
filed  a  petition  in  the  county  court  to  vacate  and  set  aside 
the  decree  of  final  settlement,  and  for  permission  to  pre- 
sent its  claim  to  the  administrator  for  allowance.  It 
alleged  as  a  basis  for  the  relief  sought,  in  substance : 
(1)  That  the  appointment  of  the  administrator  was  ob- 
tained and  the  settlement  of  the  estate  so  managed  and 
conducted  as  fraudulently  to  mislead  and  prevent  creditors 
from  collecting  their  claims,  with  the  purpose  and  intent 
of  securing  the  funds  of  the  estate  for  the  administrator's 
daughter ;  (2)  that  the  petitioner  did  not  present  its  claim 
to  the  administrator  for  allowance,  relying  on  his  promise 
and  representation  that  it  would  be  paid  without  formal 
presentation  ;  and  (3)  that  the  decree  of  final  settlement 
is  void  because  no  proof  of  the  publication  of  notice  to 
creditors,  or  of  the  notice  of  final  settlement,  had  been 
filed  with  the  clerk  of  the  county  court  at  the  time  the 
decree  was  made.  The  county  court  allowed  the  petition, 
but  upon  appeal  its  decree  was  reversed  by  the  circuit 
court.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Dell  Stuart  and  Mr.  Harry  K.  Sargent. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  William  Y.  Masters. 
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Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing language,  delivered  the  opinion  of  the  court. 

1.  There  is  not  a  sufficient  basis  shown  by  the  record  for 
disturbing  the  decree  of  final  settlement  in  the  county 
court  on  the  ground  of  fraud.  The  appointment  of  the  ad- 
ministrator was  regularly  made,  notice  thereof  was  given 
by  publication  in  a  newspaper  of  general  circulation  in  the 
county,  all  the  proceedings  in  the  administration  of  the 
estate  were  conducted  in  due  form  and  with  all  the  pub- 
licity required  by  law.  The  only  evidence  tending  to  show 
want  of  good  faith  is  that  one  claim  against  the  estate  was 
paid  without  being  properly  presented.  At  the  presenta- 
tion of  another,  the  attorney  for  the  estate  expressed  some 
surprise  that  the  claimant  knew  of  the  appointment,  and 
said  that  it  was  the  desire  to  settle  the  estate  with  as  little 
notoriety  as  possible,  as  there  were  some  claims  which  they 
did  not  wish  to  pay ;  and  that  the  petitioner  did  not  pre- 
sent its  claim  to  the  administrator  because  of  some  promises 
or  representations  made  by  him.  This,  however,  is  not 
sufficient  evidence  to  justify  the  setting  aside  or  vacating 
a  decree  of  a  court  of  competent  jurisdiction,  made  in  a 
judicial  proceeding  regularly  conducted,  and  particularly 
on  the  petition  of  a  party  who  knew  of  the  pending  pro- 
ceedings. 

2.  The  important,  and  practically  the  only,  question  for 
decision  is  whether  the  decree  of  final  settlement  in  the 
county  court  is  void  for  want  of  jurisdiction.  If  so,  that 
court  had  a  right  to  vacate  and  set  it  aside  at  any  time, 
and  did  not  err  in  so  doing.  If,  however,  the  decree  was 
not  void,  it  could  not  be  disturbed  by  the  court  entering 
it  after  the  expiration  of  the  term,  and  the  decree  from 
which  this  appeal  is  taken  should  be  affirmed  :  Deering  v. 
Quivey,  26  Or.  556  (38  Pac.  710). 

3.  The  objection  to  the  decree  of  the  county  court  is 
that  neither  the  notice  to  creditors  nor  of  final  settlement. 
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with  proof  of  publication,  were  on  file  with  the  clerk  of  the 
county  court  at  the  time  the  decree  was  made.  Both  of 
these  notices,  with  due  proof  of  their  publication,  are  among 
•  the  papers  and  files  of  the  estate,  but  there  were  no  indorse- 
ments thereon  by  the  clerk  prior  to  the  25th  of  May,  1900, 
when,  by  order  of  the  county  court,  he  filed  them  as  of  the 
date  of  the  final  decree.  When  these  papers  were  delivered 
to  the  clerk,  and  how  they  come  to  be  among  the  papers 
of  the  estate,  are  controverted  questions  in  the  case.  The 
clerk  and  each  of  his  deputies  made  affidavit  that  they  were 
not  presented  for  filing  prior  to  the  decree  of  final  settle- 
ment. The  affidavit  of  the  attorney  for  the  administrator, 
however,  is  that  he  procured  copies  of  the  notices  referred 
to,  with  due  proof  of  the  publication  thereof,  from  the  pub- 
lisher of  the  paper,  "and  duly  delivered  them  to  the  clerk 
of  this  court  to  be  filed  ;  that  I  am  unable  to  state  the  exact 
day  at  which  I  so  delivered  said  papers  to  said  clerk,  but 
the  same  were  so  delivered  before  the  entry  of  the  decree 
herein  discharging  said  administrator  ;  ♦  #  that  for  some 
reason  unknown  to  me  the  clerk  of  this  court  has  neglected 
to  indorse  his  file  mark  on  said  proofs  of  publication  of 
said  notices  and  said  claims  ;  that  the  same  were  duly  pre- 
sented to  this  court  upon  the  hearing  of  said  final  account, 
and  said  account  was  duly  and  regularly  approved,  and 
said  administrator  discharged."  The  decree  of  final  settle- 
ment recites  the  due  publication  of  both  notices.  The  cir- 
cuit as  well  as  the  county  court  found  from  the  affidavits 
submitted  that,  as  a  matter  of  fact,  the  notices,  with  due 
proof  of  the  publication  thereof,  were  presented  to  the 
county  clerk  for  filing  prior  to  the  date  of  the  final  settle- 
ment, and  that  each  of  such  papers  has  ever  since  been, 
and  now  is,  among  the  papers  of  the  estate.  The  recitals 
in  the  decree  of  final  settlement,  the  affidavit  of  the  attor- 
ney for  the  administrator,  whose  recollection  is  more  likely 
to  be  accurate  than  that  of  the  county  clerk  or  his  deputies. 
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who  are  each  day  intrusted  with  many  papers  for  filing, 
and  the  fact  that  the  notices,  with  proof  of  publication 
thereof,  were  found  among  the  files  of  the  estate  in  the 
custody  of  the  clerk,  show  quite  clearly,  in  our  opinion, 
that  they  were  delivered  to  him  for  filing  at  or  before  the 
date  of  final  settlement,  and  were  in  the  possession  of  the 
court  and  acted  upon  by  it  at  the  time,  and  have  ever  since 
remained  among  the  files  of  the  estate.  The  question,  then, 
is  whether  such  facts  show  a  filing  within  the  law. 

The  statute  provides  that  "a  pleading  or  paper  shall  be 
filed  by  delivering  the  same  to  the  clerk  at  his  office,  who 
shall  indorse  upon  it  the  day  of  the  month  and  the  year 
and  subscribe  his  name  thereto":  B.  &  C.  Comp.  §  546. 
It  will  be  observed  that  this  statute  does  not  make  the  in- 
dorsement by  the  clerk  a  prerequisite  to  the  filing,  or  pro- 
vide that  no  paper  shall  be  deemed  filed  without  such 
indorsement.  The  filing  consists  in  delivering  the  paper 
to  the  clerk  with  an  intention  that  it  shall  be  filed.  The 
law  imposes  the  duty  upon  the  clerk  of  making  the  proper 
indorsement  thereon,  but  his  failure  to  do  so  cannot  affect 
the  validity  of  the  filing.  A  paper  or  document  is  filed 
within  the  meaning  of  this  statute  when  it  is  delivered  to 
and  received  by  the  clerk  to  be  kept  among  the  files  of  his 
office,  subject  to  the  inspection  of  the  parties.  The  indorse- 
ment required  to  be  made  thereon  by  the  clerk  is  intended 
merely  as  a  memorandum  and  as  evidence  of  the  time  of 
the  filing,  but  is  not  essential  thereto.  The  act  of  filing 
consists  in  presenting  the  paper  to  the  proper  officer,  and 
its  being  received  by  him  and  deposited  among  the  records 
of  his  office.  "A  paper  is  said  also  to  be  filed,"  says  Mr. 
Bouvier,  **when  it  is  delivered  to  the  proper  officer,  and 
by  him  received  to  be  kept  on  file":  Bouvier *s  Law  Dic- 
tionary. Mr.  Abbott  defines  filing  as  "to  place  papers 
upon  a  file ;  or,  more  generally,  to  deposit  papers  in  official 
custody,  or  receive  them  officially  for  orderly  and  system- 
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atic  safe-keeping."  Again:  "*To  file' and  *  filing' mean 
the  act  either  of  the  party  in  bringing  the  paper  and  de- 
positing it  with  the  officer  for  keeping,  or  the  act  of  the 
officer  in  folding,  indorsing, and  putting  up  the  paper'  ": 
Abbott's  Law  Dictionary.  It  has  accordingly  been  held 
by  this  court  that  under  our  statute  a  paper  may  be  filed 
without  being  marked  or  indorsed  by  the  clerk :  McDonald 
V.  Crusen,  2  Or.  258 ;  Moore  v.  Willamette  T.  &  L.  Co,  7  Or. 
359;  HiltB  V.  Hilta,  43  Or.  162  (72  Pac.  697).  And  such 
are  the  authorities  elsewhere:  8  Ency.  PL  &  Pr.  923;  13 
Am.  &  Eng.  Ency.  Law  (2  ed.),  13. 

4.  It  does  not  appear  that  proof  of  the  publication  of  the 
notice  to  creditors  was  filed  within  the  time  provided  in 
Section  1159,  B.  &  C.  Comp.,  but,  as  we  regard  it,  this  is 
of  no  importance  in  this  case.  The  notice  was  properly 
given,  and  it  is  immaterial,  so  far  as  the  validity  of  the 
decree  of  final  settlement  is  concerned,  whether  the  proof 
of  that  fact  was  filed  within  the  six  months  or  not.  The 
time  within  which  a  creditor  is  required  to  present  his 
claim  begins  to  run  from  the  first  publication  of  the  notice 
(Section  1159,  B.  &  C.  Comp.),  and  not  from  the  filing  of 
the  proof  thereof  with  the  county  clerk.  The  publication, 
and  not  the  filing,  is,  therefore,  the  vital  fact  to  be  consid- 
ered, and  the  date  of  the  filing  is  not  jurisdictional.  The 
statute  requiring  it  to  be  made  within  a  certain  time  is 
directory,  and  not  mandatory :  McFarlane  v.  Cornelius,  43 
Or.  513(73  Pac.  325).  We  are  of  the  opinion,  therefore, 
that  the  decree  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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Decided  19  October,  1903;  rehearing  denied  8  February,  19(M. 

,^      ^  HcGAIili  V.  HASION  COUNTY. 

[78  Pac.  1031.  75  Pac.  140.1 

Establishing  High  ways  —  Nature  of  Appeal  Proceedings. 

1.  An  appeal  to  the  circuit  court  from  an  assessment  of  damages  in  a  proceed- 
ing brought  to  establish  a  public  highway,  taken  under  Section  4789,  B.  &  C.  Comp., 
brings  up  only  the  question  of  damages,  and  does  not  Involve  the  regularity  of 
any  other  matter. 

Method  of  Trying  Highway  Proceeding  on  Appeal. 

2.  Where  a  statute  provides  only  for  an  appeal  from  the  decision  of  the  county 
court  in  awarding  damages  in  proceedings  for  the  establishment  of  a  highway, 
like  Bection  4789,  B.  &  C.  Ck>mp..  such  appeal  Is  tried  as  an  action  at  law,  the  appel- 
lant being  considered  as  the  plaintiff  and  the  county  as  the  defendant.  Just  as 
would  have  been  the  case  had  the  landowner  brought  an  original  action  In  the 
circuit  court  for  damages  for  the  location  of  the  road. 

Appeal  to  Circuit  Court— Remanding  to  County  Court. 

8.  Where  an  appeal  is  taken  to  the  circuit  court  from  an  order  of  damages  In 
highway  establishment  proceedings,  such  court  has  no  Jurisdiction,  after  trial,  to 
remand  the  case  to  the  county  court  for  Judgment,  but  is  itself  required  to  render 
such  Judgment  as  the  parties  are  entitled  to. 

Bight  of  Appeal  Not  Dependent  on  Establishment  of  the  Road. 

4.  The  right  of  appeal  in  highway  opening  proceedings  given  by  B.  A  C.  Comp. 
2  4789,  Is  not  dependent  on  the  order  of  the  county  court  directing  the  road  to  be 
opened  or  established  as  authorized  by  section  4788,  but  is  dependent  upon  the 
giving  of  the  J  udgment  for  damages. 

Allowance  of  Costs  on  Appeal  in  Highway  Proceeding. 

6.  In  view  of  Section  576,  B.  <&  C.  Comp.,  providing  that,  in  all  actions  prose- 
cuted or  defended  in  the  name  or  for  the  use  of  any  county,  the  latter  shall  be 
liable  for  and  may  recover  costs  in  like  manner  and  with  like  effectas  In  the  case 
of  natural  persons,  and  section  4789  authorizing  an  appeal  by  a  landowner  from 
an  assessment  of  damages  In  highway  opening  proceedings,  and  declaring  that.  If 
he  fails  to  recover  a  more  favorable  Judgment  on  appeal  than  the  report  appealed 
firom,  he  shall  pay  all  costs  of  the  appeal,  and  considering  that  the  trial  on  such 
an  appeal  is  substantially  a  law  proceeding,  the  costs  and  disbursements  should 
correspondingly  abide  the  result. 

Condemnation  for  Public  Road— Form  of  Judgment. 

6.  The  purpose  of  a  Judgment  in  condemnation  proceedings,  as,  for  a  public 
road,  is  to  Judicially  fix  the  amount  to  be  paid  for  the  taking  of  the  required  prop- 
erty, and  no  personal  J  udgment  should  be  entered,  so  far  as  the  award  Is  concerned. 

From  Marion :  George  H.  Burnett,  Judge. 

During  the  year  1902,  proceedings  were  instituted  in  the 
county  court  of  Marion  County  for  the  location  and  estab- 
lishment of  a  county  road  across  the  lands  of  Samuel  A. 
McCall  and  wife,  the  appellants.  At  the  proper  time  they 
filed  a  claim  for  damages  in  the  sum  of  $1,105.18,  and 
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the  county  court  thereupon  appointed  three  disinterested 
householders  to  view  the  premises  and  assess  the  damages. 
The  viewers  reported  that  the  appellants'  premises  would 
not  be  injured  by  the  location  or  opening  of  the  road. 
The  report  was  approved  by  the  county  court,  and  an  order 
made  "that  the  said  road  be,  and  the  same  is  hereby,  es- 
tablished in  accordance  with  the  survey  and  plat  submitted 
herein."  Thereafter,  and  within  the  time  allowed  by  law, 
the  appellants  appealed  to  the  circuit  court  from  the  assess- 
ment of  damages,  and  upon  such  appeal  the  jury  returned 
a  verdict  finding  "that  the  real  property  of  the  appellants 
would,  by  the  establishment  of  the  proposed  county  road 
described  in  the  pleadings,  be  rendered  less  valuable  in 
the  sum  of  three  hundred  and  eighty  dollars."  The  appel- 
lants moved  for  judgment  on  the  verdict  and  against  the 
county,  and  for  their  costs  and  disbursements.  This  mo- 
tion was  overruled,  and  a  judgment  or  order  entered  re- 
citing "that  appellants'  premises  will  be  rendered  less 
valuable  in  the  sum  of  $380  by  the  opening  and  establish- 
ment of  the  proposed  road,"  remanding  the  cause  to  the 
county  court  "for  such  further  proceedings  as  may  be 
lawful  and  proper,"  and  ordering  and  adjudging  that 
neither  party  recover  costs  or  disbursements.  From  this 
judgment  the  present  appeal  is  taken  by  the  McCalls. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  A,  Jeffrey  and  Mr,  R.  J.  Fleming. 

For  respondent  there  was  a  brief  over  the  names  of 
Julius  N.  Hart,  District  Attorney,  and  John  H.  McNary, 
with  an  oral  argument  by  Mr.  Hart. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

1.  If  any  person,  through  whose  lands  any  county  road 
may  be  viewed  and  marked  out,  shall  feel  that  he  would 
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be  injured  by  the  opening  of  the  road,  he  may  make  com- 
plaint thereof  in  writing  to  the  county  court  at  the  time  the 
report  of  the  viewers  is  received.  The  county  court  is  there- 
upon required  to  appoint  three  disinterested  householders, 
who  shall  proceed  to  view  the  proposed  road  through  the 
premises  of  the  complainant,  and  assess  and  determine 
^'how  much  less  valuable  such  premises  of  the  complainant 
would  be  rendered  by  the  opening"  of  the  road  :  B.  &  C. 
Comp.  §  4787.  If  the  county  court  is  satisfied  that  the 
damages  so  assessed  are  just  and  equitable,  and  that  the 
proposed  road  will  be  of  sufiScient  importance  to  the  public 
to  cause  the  damages  to  be  paid  by  the  county,  it  shall  order 
the  same  to  be  paid  to  the  complainant  out  of  the  treasury. 
If,  in  the  opinion  of  the  court,  however,  such  proposed  road 
is  not  of  sufficient  importance  to  the  public  to  cause  the 
damages  to  be  paid  by  the  county,  it  may  refuse  to  estab- 
lish the  same  as  a  highway  unless  the  damages,  or  such 
part  thereof  as  the  court  may  think  proper,  shall  be  paid 
by  the  petitioners :  B.  &  C.  Comp.  §  4788.  If  the  claimant 
conceives  himself  aggrieved  by  the  assessment  as  made 
by  the  viewers  and  the  county  court,  he  may  appeal  there- 
from, to  the  circuit  court.  Such  appeal  shall  be  taken  "in 
the  same  manner  as  appeals  from  justices  of  the  peace,  and 
if  the  appellant  shall  fail  to  recover  a  judgment  more  favor- 
able than  the  report  appealed  from,  he  shall  pay  all  costs 
of  the  appeal ":  B.  &  C.  Comp.  §  4789.  An  appeal  to  the 
circuit  court  from  the  assessment  of  damages,  in  proceed- 
ings for  the  establishment  of  a  county  road,  under  the 
statutes  referred  to,  merely  brings  up  the  question  of  dam- 
ages, and  does  not  involve  the  regularity  of  any  of  the  other 
proceedings  :  Hammer  v.  Polk  County,  15  Or.  578  (16  Pac. 
420);  Fanning  v.  Gilliland,  37  Or.  309  (61  Pac.  636, 62  Pac. 
209,  82  Am.  St.  Rep.  758).  It  does  not  affect  the  right  of 
the  county  court  to  locate  and  establish  the  road,  or  chal- 
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lenge  its  regularity.    The  sole  question  to  be  tried  is  the 
amount  of  damages,  if  any,  the  claimant  will  sustain. 

2.  The  statute  makes  no  provision  as  to  the  mode  by 
wiiich  that  question  shall  be  tried  on  the  appeal,  and  there" 
fore  the  rules  of  practice  and  procedure  which  prevail  in 
ordinary  actions  at  law  must  be  the  guide :  Elliott,  Roads 
&  Streets  (2  ed.),  §  362.  The  reasonable  presumption  is 
that  when  the  legislature  gave  the  right  of  appeal,  and 
made  no  provision  for  the  procedure  thereon,  it  meant 
that  the  practice  in  ordinary  actions  and  proceedings  in 
the  circuit  court  should  apply.  The  cause  on  appeal  must 
be  tried  as  an  ordinary  action  at  law,  without  formal  plead- 
ings, however,  and  must  necessarily  result  in  a  judgment 
either  for  or  against  the  appellant. 

3.  There  is  no  statute  authorizing  the  circuit  court, 
after  it  has  determined  the  amount  of  damages  which  the 
landowner  will  sustain,  to  remand  the  cause  to  the  county 
court ;  and,  without  some  provision  to  that  effect,  it  has  no 
authority  to  do  so.  It  must  proceed  to  try  the  case  and 
render  judgment  therein  as  in  any  other  action.  The  ap- 
pellant, who  seeks  for  a  greater  amount  of  damages  than 
that  awarded  him  in  the  county  court,  may  very  properly 
be  regarded  as  the  plaintiff  in  the  circuit  court,  and  the 
county  as  the  defendant.  This  has  generally  been  recog- 
nized as  the  proper  mode  of  treating  the  parties  on  appeal. 
After  the  appeal  is  taken,  the  matter  stands  for  trial  in  the 
circuit  court  the  same  as  if  the  appellant  had  brought  an 
action  therein  against  the  county  to  recover  damages  for 
the  location  of  a  county  road  on  his  premises,  and  is  to  be 
tried  and  determined  under  the  same  practice  and  rules 
of  procedure. 

4.  What  effect  the  judgment  of  the  circuit  court  may 
have,  in  addition  to  establishing  the  amount  of  damages 
to  which  the  appellant  is  entitled,  and  whether  the  pay- 
ment thereof  can  be  avoided  by  the  refusal  of  the  county 
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court  to  open  the  road,  are  questions  which  it  is  not  neces- 
sary to  consider  here.  The  statute  provides  the  remedy, 
and  the  landowner's  right  to  appeal  from  the  assessment 
of  damages  is  in  no  way  dependent  upon  the  order  of  the 
county  court  opening  or  establishing  the  road  :  Hammer 
V,  Polk  County,  15  Or.  578  (16  Pac.  420);  McNichoU  v.  Wil- 
son, 42  Iowa,  385. 

5.  We  are  of  the  opinion,  also,  that,  under  the  statute, 
if  the  appellant  recovers  a  judgment  on  the  appeal  more 
favorable  than  the  report  appealed  from,  he  is  entitled  to 
his  costs  and  disbursements.  As  we  have  already  said,  the 
proceedings  on  appeal  become  in  effect  an  action  at  law  by 
the  landowner  against  the  county  to  recover  damages  for 
the  taking  of  his  property  for  a  county  road,  and  the  statute 
provides  that,  in  all  actions  or  suits  prosecuted  or  defended 
in  the  name  and  for  the  use  of  any  county,  the  county  shall 
be  liable  for  and  mav  recover  costs  in  like  manner  and 
with  like  effect  as  in  the  case  of  natural  persons:  B.  &  C. 
Comp.  §  576.  Where  a  special  proceeding  for  the  condem- 
nation of  land  for  public  purposes  is  provided  by  statute, 
and  no  provision  made  for  the  recovery  of  costs,  they  can- 
not be  awarded  :  Wisconsin  Cent.  R.  Co.  v.  Kneale,  79  Wis. 
89  (48  N.  W.  248);  Cornish  v.  Milwaukee  &  L.  W,  R.  Co. 
60  Wis.  476  (19  N.  W.  443);  Hampshire  &  H.  Canal  Co.  v. 
Ashley,  15  Pick.  496.  But  where  the  questions  involved 
must  be  tried  out  as  in  ordinary  actions,  the  general  laws 
on  the  subject  of  costs  will  prevail,  except  as  otherwise 
specially  provided.  Now,  there  is  no  special  provision  for 
ascertaining  on  appeal  from  the  county  court  the  damages 
that  should  be  awarded  to  a  landowner  as  a  consequence 
of  the  location  of  a  county  road  over  his  land.  That  must 
be  determined  the  same  as  any  other  question  of  fact  in 
an  action  at  law,  and,  if  the  appellant  prevails  on  the  ap- 
peal, he  is  entitled  to  his  costs.  It  follows  from  these  views 
that  the  judgment  of  the  court  below  must  be  reversed. 
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and  the  cause  remanded,  with  directions  to  render  judg- 
ment on  the  verdict  in  favor  of  the  appellants  and  against 
the  county  for  the  amount  thereof,  and  for  their  costs  and 
disbursements.  Reversed. 

On  Motion  for  Rehearing. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

Question  is  made  as  to  the  form  of  the  judgment  which 
should  be  entered  against  a  county  on  an  appeal  from  an 
assessment  of  damages  in  the  matter  of  the  location  of  a 
county  road.  Attention  is  called  to  some  expressions  in 
the  opinion,  from  which  it  is  inferred  that  the  court  in- 
tended that  a  judgment  in  personam  should  be  entered. 
The  taking  of  private  property,  without  the  consent  of  the 
owner,  for  a  county  road,  is  by  virtue  of  the  power  of  emi- 
nent domain.  The  proceedings  for  that  purpose  are  by 
analogy  the  same  so  far  as  it  affects  the  form  of  the  judg- 
ment as  an  action  by  any  other  corporation  authorized  to 
exercise  the  power.  Its  purpose  is  simply  to  ascertain  and 
fix  judicially  the  amount  which  the  county  should  pay  as 
a  just  compensation  in  order  for  it  to  be  entitled  to  take 
the  property  for  a  county  road,  and  no  personal  judgment 
should  be  entered  against  it  for  the  amount  of  the  award. 
The  judgment  against  the  county  or  other  corporation  in 
all  condemnation  proceedings  is  simply  to  adjudicate  that 
the  amount  found  due  and  assessed  is  a  just  compensation 
to  be  paid  by  the  corporation  for  the  property  sought  to  be 
condemned,  and  should  be  so  entered  :  Oregonian  R.  Co.\. 
Hill,  9  Or.  377;  Oregon  RCo.  v.  Bridwell,  11  Or.  282  (3  Pac. 
684);  Florence,  EL  D.  &  W.  V,  R.Co.  v.  Lilley,  3  Kan.  App.  588 
(43  Pac.  857);  City  of  Bloomington  v.  Miller,  84  111.  621. 
The  petition  is  denied.  Rehearing  Denied. 
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HENDENHAIiL'S  WTLL, 

[72  Pac.  818,  78  Pac.  10S3.] 

^   542'  Dismissing  Appeal. 

^   SOe  1.  Irregalarlties  Id  an  appeal  trom  a  county  court  to  tbe  circuit  court  maj 

be  reviewed  on  appeal  to  tbe  supreme  court,  but  do  not  afford  any  KTonnd  for 
dismissing  tbe  latter  appeal,  since  tbey  do  not  pertain  to  eitber  the  Jurisdiction 
or  the  rules  of  the  last-named  court. 

Sebvick  or  Notice  of  AppBAii  on  Adverse  Parties. 

2.  Since  tbe  amendments  of  1809  and  1901  relating  to  the  manner  of  taking  ap- 
peals to  the  supreme  court  (now  embodied  in  B.  A  C.  Comp.  |o49,  subd.  1),  the 
notice  of  appeal  need  not  be  served  on  any  adverse  parties  except  those  who  have 
appeared. 

Motion  to  Dismiss  Appeal— Missing  Testimony. 

8.  Tbe  question  whether  or  not  certain  testimony  taken  in  the  cause  in  tbe 
county  court  and  lost  was  retaken  or  supplied,  or  the  irregularity  waived  in  that 
court,  is  immaterial  on  a  motion  to  dismiss  the  appeal  trom  the  circuit  court,  it 
app^ring  from  the  record  that  all  the  testimony  that  was  before  the  county  court 
at  its  final  hearing  on  the  merits  accompanies  tbe  transcript  to  the  supreme  court. 

Burden  of  Proof  in  Probating  Wills. 

4.  Where  the  validity  of  a  will  Is  attacked  by  a  direct  proceeding  after  probate 
in  common  form,  or  on  ex  parte  proceedings,  tbe  person  seeking  to  maintain  the 
validity  of  the  will  has  the  burden  of  proving  every  essential  fact,  not  admitted 
or  waived  by  the  pleadings,  necessary  to  authorize  probate  in  the  county  court. 

Petition  for  Contest  of  Will— Necessary  Allegations. 

5.  The  allegations  of  a  notice  of  colitestof  a  will  must  besuCDciently  broad  and 
specific  to  call  in  question  the  validity  of  the  will  or  the  competency  or  sufficiency 
of  the  proof  of  its  execution,  and  should  point  out  with  reasonable  accuracy  the 
specific  points  on  whlcb  reliance  will  be  placed  to  set  aside  the  probate. 

Example  of  Sufficient  Notice  of  Contest. 

6.  A  petition  contesting  a  will,  which  alleges  that  the  paper  admitted  to  probate 
as  the  will  of  decedent  was  not  decedent's  will ;  "that  the  same  was  not  signed  by 
her,  nor  was  the  same  witnessed  as  by  law  required,  or  witnessed  at  all,  in  fact; 
that  said  paper  was  never  executed  as  or  for  a  will,  and  was  never  Intended  by 
said  decedent  to  be  her  last  will"— Is  sufllclent  to  raise  the  question  whether  de- 
cedent subscribed  the  instrument  or  acknowledged  its  execution  in  the  presence 
of  the  subscribing  witnesses,  especially  where  the  proponent,  in  his  answer,  avers 
that  decedent  signed  the  will  in  the  presence  of  the  witnesses,  to  whom  she  thus 
declared  the  same  to  be  her  will,  and  that  the  witnesses,  in  the  presence  of  the 
testatrix,  at  her  request,  and  in  the  presence  of  each  other,  bigned  as  witnesses. 

Sufficiency  of  Evidence  of  Execution  of  Will. 

7.  The  evidence  herein  shows  that  decedent  neither  signed  the  will  in  ques- 
tion nor  acknowledged  its  execution  in  the  presence  of  subscribing  witnesses. 

Effect  of  Recitals  in  Attestation  Clause. 

8.  Where  the  memory  of  witnesses  to  a  will  Is  at  fault  in  establishing  the  in- 
cidents attending  tbe  formal  execution  thereof,  the  attestation  clause  comes  to 
the  support  of  its  validity,  and  tbe  law  will  presume  a  due  execution  flrom  tbe 
recitals  therein  of  the  requisite  facta,  but  such  recital  cannot  prevail  against  post- 
Uve  and  convincing  proof  to  the  contrary. 
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From  Multnomah  :  Arthur  L.  Frazer  and  Melvin  C. 
George,  Judges,  in  joint  session. 

The  will  of  Esther  L.  Mendenhall  having  been  admitted 
to  probate  by  the  county  court  of  Multnomah  County,  its 
validity  was  called  in  question,  and  th^  probate  was  revoked 
by  W.  M.  Cake,  then  county  judge.  The  executor  appealed 
to  the  circuit  court,  where  the  decision  of  the  county  court 
was  affirmed,  and  the  executor  again  appeals.  A  motion 
to  dismiss  the  last  appeal  was  overruled,  and  on  a  consid- 
eration of  the  merits  the  decree  was  affirmed,  both  opin- 
ions being  by  Mr.  Justice  Wolverton. 

Motion  Overruled  :   Affirmed. 

On  Motion  to  Dismiss  the  Appeal. 

Mr.  Edward  Mendenhall  and  Mr.  Julius  C.  Mor eland  for 
the  motion. 

Mr.  Martin  L.  Pipes,  contra. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  cause  originated  in  the  county  court,  was  appealed 
to  the  circuit  court,  and  now  an  appeal  is  sought  to  be  pros- 
ecuted to  this  court.  What  purported  to  be  the  last  will 
and  testament  of  Esther  Louise  Mendenhall  was,  upon  the 
petition  of  Rush  Mendenhall,  who  is  nominated  as  execu- 
tor therein,  admitted  to  probate  by  the  county  court  in 
common  form.  Subsequently  E.  and  E.  R.  Mendenhall, 
the  respondents  herein,  filed  objections  to  the  probate 
thereof,  and  the  following  named  heirs  and  legatees,  along 
with  the  executor,  were  cited  to  appear  and  show  cause 
why  the  probate  of  said  will  should  not  be  revoked,  the 
will  set  aside  and  declared  invalid,  namely,  Cyrus  J.  Men- 
denhall, E.  J.  Mendenhall,  Hattie  Mendenhall,  and  Lizzie 
C.  Mendenhall.  None  of  the  last-named  parties  appeared, 
but  the  contest  was  carried  on  whoUv  between  E.  and  E. 
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R.  Mendenhall,  as  contestants,  on  the  one  side,  and  Rush 
Mendenhall,  executor,  as  proponent,  on  the  other.  At  the 
hearing  the  county  court  set  the  will  aside,  and  in  his  at- 
tempt to  appeal  to  the  circuit  court  from  such  decree  the 
proponent,  on  February  6,  1901,  served  a  notice  thereof 
upon  the  contestants  only,  directed  to  them  and  their  at- 
torney, and  reciting  '^that  the  said  Rush  Mendenhall 
hereby  appeals,"  etc.,  without  designating  himself  as  ex- 
ecutor of  the  last  will  and  testament  of  the  testatrix.  There 
was  a  motion  to  dismiss  the  appeal  in  the  circuit  court, 
which  being  overruled,  the  decree  of  the  county  court-was 
affirmed  after  a  hearing  upon  the  merits.  The  respond- 
ents now  move  to  dismiss  the  appeal  to  this  court,  upon 
the  following  grounds :  (1)  That  the  proponent  prosecuted 
the  appeal  to  the  circuit  court  in  his  individual,  and  not 
in  his  representative,  capacity  as  executor;  (2)  that  the 
notice  of  appeal  w^as  not  served  upon  all  the  heirs  and 
legatees;  and  (3)  that  the  entire  testimony  taken  at  the 
trial  in  the  county  court  does  not  accompany  the  tran- 
script. 

1.  The  motion  challenges  the  jurisdiction  of  this  court 
to  entertain  the  appeal  {Corder  v.  Speake,  37  Or.  105,  51 
Pac.  647),  but  presents  no  special  reason  why  it  has  not 
been  regularly  perfected  in  the  mode  pointed  out  by  stat- 
ute. The  first  ground  assigned  is  not  of  that  character, 
but  is  directed  rather  to  the  merits  of  the  controversy  as 
presented  to  the  circuit  court,  and  should  be  a  matter  for 
our  consideration  upon  a  perfected  appeal.  Whether  the 
question  was  raised  or  not  by  the  motion  made  in  the  cir- 
cuit court  to  dismiss  the  appeal  from  the  county  court,  it 
could  have  been  so  raised,  and  was  a  matter  for  that  court 
to  pass  upon  primarily,  whereupon  it  would  become  the 
province  of  this  court  to  review  and  revise  its  adjudication 
with  relation  thereto ;  thus  demonstrating  that  the  ques- 
tion is  one  going  to  the  merits  of  the  controversy,  and  not 
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involving  the  regularity  and  efficacy  of  the  appeal  from  the 
circuit  court.    So  the  first  ground  is  not  well  taken. 

2.  The  second  is  disposed  of  by  the  1899  amendment 
of  the  statute  (Laws  1899,  pp.  227,  228),  in  force  at  the 
time  the  appeal  to  the  circuit  court  was  taken.  Since 
the  adoption  of  that  amendment,  and  of  another  relative 
to  the  same  subject  (Laws  1901,  p.  77),  an  appeal  may  be 
taken  by  serving  a  notice  thereof  on  such  adverse  party 
or  parties  as  have  appeared  in  the  action  or  suit :  B.  &  C. 
Comp.  §  549,  subd.  1 ;  United  States  Invest,  Corp.  v.  Portland 
Hospital,  40  Or.  523  (64  Pac.  644).  The  statute  has  been 
literally  observed  in  the  present  instance. 

3.  By  the  third  and  last  ground  urged  for  dismissal 
the  question  is  presented  whether  or  not  certain  testi- 
mony taken  in  the  cause  in  the  county  court  and  lost 
was  retaken  or  supplied,  or  the  irregularity  waived  in 
that  court.  As  we  understand  the  record,  all  the  testi- 
mony accompanies  the  transcript  to  this  court  that  was 
before  the  county  court  at  its  final  hearing  upon  the  merits. 
It  is  plain,  therefore,  that  the  regularity  of  the  appeal 
from  the  circuit  court  is  not  challenged  by  the  question, 
and  hence  we  cannot  entertain  it  until  we  reach  the  cause 
upon  its  merits.  Motion  Overruled. 

On  the  Merits. 

For  appellant  there  was  a  brief  over  the  names  of 
Schuyler  C.  Spencer  and  Pipes  &  Tifft,  with  an  oral  argu- 
ment by  Mr.  Spencer  and  Mr.  Martin  L.  Pipes. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  Julius  C.  Moreland  and  Mr.  Edw.  Mendenhall. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

Esther  Louise  Mendenhall  died  March  29, 1898,  leaving 
a  writing  bearing  date  November  19,  1897,  purporting  to 
be  her  last  will  and  testament.    It  nominates  the  appei- 
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lant,  who  was  her  husband,  as  executor,  giving  him  all 
her  personal  property  except  certain  articles  bequeathed 
to  Elizabeth  C.  Mendenhall,  a  daughter  of  her  son  Elbert 
J.,  and  the  use  of  her  real  property  during  his  life ;  to  her 
sons  Edward  C.  and  Elgin  R.  one  dollar  each ;  to  her  sou 
Cyrus  J.  it  devises  one  third  of  her  estate  at  her  husband's 
death ;  to  Elbert  J.,  one  third  for  the  use  and  benefit  of 
himself  and  family  during  his  life,  thereafter  to  be  divided 
equally  between  his  wife,  Harriet,  and  their  issue ;  and  to 
her  said  granddaughter,  Elizabeth  C,  the  remaining  one 
third.  This  instrument  was  admitted  to  probate  by  the 
county  court  of  Multnomah  County  on  the  5th  day  of  May, 
1898,  and  on  December  6th  following,  the  respondents  filed 
a  petition  contesting  it.  As  presented,  the  writing  has  sub- 
scribed thereto  the  name  of  Esther  Louise  Meudenhall, 
admittedly  her  genuine  signature,  and  the  names  of  Ed 
Dennison  and  Lizzie  B.  Dennison  as  subscribing  witnesses. 
The  date,  "November  19th,"  and  the  words,  **Portland, 
Oregon,"  appearing  beneath  the  signature  of  each  of  these 
witnesses,  are  all  in  the  handwriting  of  the  testatrix.  The 
year  in  which  it  was  executed  is  indicated  by  the  printed 
words,  **in  the  year  of  our  Lord,  One  Thousand,  Eight  Hun- 
dred and,"  followed  by  the  written  words,  "Ninety-seven," 
in  the  handwriting  of  Elbert  J.  Mendenhall,  referred  to  in 
the  testimony  as  "Bert,"  who  drew  the  will,  using  a  printed 
form  for  the  purpose.  The  attestation  clause  is  all  in  print, 
except  the  name  of  the  testatrix  and  the  word  "her,"  ap- 
pearing in  three  places.  The  single  point  of  controversy 
is  whether  the  testatrix  subscribed  the  instrument  or  ac- 
knowledged its  execution  in  the  presence  of  the  subscrib- 
ing witnesses ;  the  contestants'  contention  being  that  her 
name  was  not  appended  thereto  at  the  time  the  witnesses 
signed  it,  nor  until  a  long  time  thereafter,  and  that  when 
it  was  subscribed  by  her  the  witnesses  were  not  present. 
4.  Preliminary  to  the  consideration  of  this  controversy, 
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we  will  examine  the  petition  contesting  the  will,  which  is 
challenged  as  to  its  sufficiency  to  raise  the  question  in- 
volved. It  avers,  among  other  things,  "that  the  said  paper 
admitted  to  probate  as  the  will  of  said  Esther  Louise  Men- 
denhall,  deceased,  is  not  the  will  of  said  decedent;  that 
the  same  was  not  signed  by  her,  nor  was  the  same  wit- 
nessed as  by  law  required,  or  witnessed  at  all,  in  fact;  that 
said  paper  was  never  executed  as  or  for  a  will,  and  was 
never  intended  bv  said  decedent  to  be  her  last  will,''  etc. 
It  is  argued  that  the  only  language  at  all  apt  or  competent 
for  presenting  the  issue  is  this :  "Nor  was  the  same  wit- 
nessed as  by  law  required,  or  witnessed  at  all  in  fact;" 
that  the  first  clause  thereof  states  but  a  conclusion  of  law ; 
and  that  the  latter  raises  only  the  question  whether  the 
instrument  had  subscribing  witnesses  to  it.  The  objection 
is  technical,  but,  if  meritorious,  the  proponent  is  entitled 
to  have  the  benefit  of  it.  The  mode  of  proceeding  in  a  case 
of  contest  of  this  nature  is  aptly  developed  in  Hubbard  v. 
Hubbard^  7  Or.  42,  44,  where  the  court  say :  "  It  is  claimed 
by  counsel  for  appellants  that  where  a  will  has  been  pro- 
bated *in  common  form,'  or  by  proceedings  wholly  ex  parte, 
as  in  this  case,  and  the  validity  of  the  will  is  attacked 
by  a  direct  proceeding,  it  is  incumbent  upon  the  person 
seeking  to  maintain  the  validity  of  the  will  to  re-probate 
the  same  de  novo,  by  original  proof,  in  the  same  manner 
as  if  no  probate  thereof  had  been  had.  This  proposition 
we  think,  is  correct,  if  the  allegations  are  sufficiently 
broad  to  question  the  validity  of  the  will,  and  the  com- 
petency of  the  proof  as  to  its  execution.  In  every  such 
proceeding  the  omis  probandi  lies  upon  the  party  pro- 
pounding the  will,  and  he  must  prove  every  fact,  which  is 
not  waived  or  admitted  by  the  pleadings,  necessary  to 
authorize  its  probate  in  the  county  court.  Whatever  may 
be  the  form  of  the  issue  as  to  every  essential  and  contro- 
verted fact,  he  holds  the  affirmative."    "This,"  says  Mr. 
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Chief  Justice  Thayer,  in  Luper  v.  Werts,  19  Or.  122,  126 
(23  Pac.  850,  852)*'seems  to  be  regarded  as  the  proper  rule 
upon  the  subject,  and  I  believe  it  to  be  correct  in  prin- 
ciple." 

5.  This  language  implies  that  the  allegations  of  the 
petition  for  contest  must  be  sufficiently  broad  and  specific 
to  call  in  question  the  validity  of  the  will,  and  the  com- 
petency and  sufficiency  of  the  proof  as  to  its  execution. 
The  petition  may  waive  or  admit  necessary  facts  and  for- 
malities attending  the  probate,  and  good  practice  would 
suggest  that  it  ought  to  point  out  with  common  perspi- 
cuity the  specific  features  upon  which  reliance  is  placed 
for  defeating  the  probate.  As  to  all  matters  waived  or 
admitted  by  the  pleadings,  it  would  seem  that  no  addi- 
tional proofs  are  necessary;  but  as  to  those  brought  in 
question  by  the  petition  the  proponent  has  the  burden 
of  proof,  and  must  establish  them  in  the  first  instance. 

6.  The  statute  requires  that  a  will  shall  be  attested  by 
tw6  or  more  competent  witnesses  subscribing  their  names 
to  the  instrument  in  the  presence  of  the  testator:  B.  &  C. 
Comp.  §  5548.  A  subscribing  witness  must  be  something 
more  than  a  person  who  subscribes  his  name  as  a  witness 
to  the  writing.  He  must  attest  the  signature  of  the  testa- 
tor, who  must  sign  the  will  in  his  presence,  or  acknowledge 
to  him  by  word  or  act  that  he  had  signed  it:  Luper  v. 
Werts,  19  Or.  122,  (23  Pac.  850).  As  we  said  in  the  case  of 
Skinner'8  Will,  40  Or.  571,  583  (67  Pac.  951,  954):  '*The 
attestation,  it  is  true,  is  not  a  matter  of  mere  formality  in 
affixing  one's  name  to  the  will  as  a  witness.  There  must 
be  an  active  mentality  connected  with  it.  The  witness 
must  take  cognizance  of  the  signature  of  the  person  exe- 
cuting, either  by  seeing  him  write,  or  by  his  acknowledg- 
ment of  it  in  some  manner,  either  expressly  or  impliedly, 
so  that  he  can  be  able  to  say  surely  and  unequivocally  that 
the  signature  to  the  instrument  is  that  of  the  person  exe- 
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cuting,  previously  appended.  But  the  attestation  of  the 
will  does  not  depend  upon  the  memory  of  the  attesting  wit- 
ness. The  act  is  one,  when  once  performed,  which  stands 
as  an  accomplished  fact,  and  any  subsequent  failure  of  the 
memory  of  the  witness,  or  willful  purpose  in  suppressing 
what  is  known  to  have  transpired,  does  not  change  or  ob- 
literate it.  It  may,  perchance,  stand  unsubstantiated  after 
applying  the  test  of  legal  proof,  but,  if  it  once  existed,  it 
stands  for  all  time  as  any  other  fact."  With  this  idea  of 
the  signification  of  the  term  "witness,'*  as  applied  to  a  will, 
it  is  not  a  wide  stretch  of  the  understanding  to  conclude 
that  the  pleader  meant,  by  the  averment  that  the  will  was 
not  witnessed  at  all,  that  the  purported  signature  of  the 
testatrix  was  not  attested  by  the  subscribing  witnesses. 
That  the  proponent  so  understood  the  language  is  indi- 
cated by  the  averment  of  his  answer,  wherein  he  states  that 
the  testatrix  "  then  and  there  signed  her  name  to  the  same, 
with  her  own  hand,  in  the  presence  of  Lizzie  B.  Dennison 
and  Ed  Dennison,  both  competent  witnesses,  to  whom  and 
in  whose  presence  she  then  and  there  declared  the  same 
to  be  her  last  will  and  testament,  and  that  she  had  signed 
the  same,  and  that  then  and  there,  after  her  signature,  the 
said  Lizzie  B.  Dennison  and  Ed  Dennison,  and  each  of 
them,  signed  her  and  his  name  at  the  bottom  of  said  will 
in  the  presence  of  said  testatrix  and  at  her  request,  and  in 
the  presence  of  each  other,  and  duly  attested  the  said  will 
by  their  said  signatures.''  We  conclude,  therefore,  that 
the  issue  was  sufficiently  presented  by  the  petition,  and 
especially  is  it  so  in  view  of  the  answer  of  the  proponent. 
7.  .In  July  or  August,  1897,  the  testatrix,  as  shown  by 
the  testimony  of  the  executor,  sent  by  him  a  pencil  mem- 
orandum of  a  will,  and  also  a  letter,  requesting  Bert  to 
copy  the  will  and  put  it  in  proper  form  for  execution. 
Bert,  who  was  then  living  at  Buxton,  Washington  County, 
complied  with  the  request,  using  a  blank  printed  form  for 
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the  purpose,  specifying  therein  in  his  own  handwriting 
the  several  bequests,  and  filling  in  the  blanks  with  the  req- 
uisite data.    The  blank  left  for  the  date  of  execution  was 
not  filled,  nor  was  the  residence  of  the  witnesses  indicated. 
In  this  form  the  executor  carried  it  to  the  deceased  within 
two  or  three  weeks,  being  some  time  in  the  month  of  Au- 
gust.   The  executor  further  testifies  that  on  the  19th  day 
of  November,  1897,  at  the  noon  hour,  his  wife,  having  the 
will  as  drawn  up  by  Bert  in  her  trunk,  said,  **  I  must  have 
it  signed,  because  I  don't  know  what  minute  I  am  going 
to  leave  you ;"  that  she  unlocked  the  trunk,  took  the  will 
out,  and  requested  him  to  accompany  her  to  the  kitchen 
then  occupied  by  the  Dennisons,  it  being  in  the  same 
building  where  the  testatrix  and  executor  were  living, 
which  he  did ;  that  she  asked  the  Dennisons  if  they  had 
a  pen  and  ink,  and  told  them  that  she  wanted  them  to  wit- 
ness her  signature  to  her  will,  saying,  "I  want  to  sign  it 
in  your  presence  ;'*  that  they  sat  right  there,  and  she  signed 
the  will ;  that  he  (the  executor)  was  standing  right  by, 
looking  at  her;  that  the  witnesses  both  signed  it,  but  he 
thinks  the  testatrix  wrote  **  Portland  ";  that  after  the  sign- 
ing his  wife  took  the  will  and  put  it  back  in  her  trunk ; 
that  it  remained  th%re  until  some  three  or  four  hours  after 
her  decease,  when  he  obtained  the  key  to  the  trunk,  took 
it  out,  examined  it,  and  retained  it  thereafter  in  his  pos- 
session.   He  employed  Elgin  R.  Mendenhall,  called  **Ar' 
in  the  testimony,  who  is  an  attorney,  to  probate  the  will 
for  him,  paying  him  $50  for  his  services.    Al  drew  the 
petition  looking  to  its  probate,  but  declined  to  swear  him 
to  it,  whereupon  the  executor  took  it  to  C.  A.  Reed, •  who 
administered  the  oath,  and  on  Mav  5th  it  was  admitted  to 
probate  upon  th«  testimony  of  the  subscribing  witnesses 
and  the  executor.    The  formal  testimony  of  Lizzie  B.  Den- 
nison,  as  shown  by  her  affidavit  contained  in  the  record, 
is  to  the  effect  that  the  instrument  was  signed  by  her  about 
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three  or  four  months  prior  to  the  time  of  their  examina- 
tion, April  5,  1898;  that  the  said  Esther  Louise  Menden- 
hall  presented  a  paper  to  her,  and  asked  her  to  sign  it  as 
a  witness,  remarking  at  the  time  that  it  was  her  will ;  that 
she  (the  witness)  signed  her  name  thereto,  but  that  she 
never  read  the  paper  or  noticed  any  writing  upon  it;  that 
she  did  not  know  the  age  of  the  deceased  when  she  died, 
but  that  she  was  over  the  age  of  twenty-one  years  when 
she  signed  the  will ;  that  she  (the  witness)  signed  in  the 
presence  of  the  deceased  and  in  the  presence  of  the  other 
subscribing  witness.  Ed  Dennison's  formal  testimony  is 
to  the  same  effect. 

The  executor  deposed  as  follows  :  "I  was  the  husband 
of  deceased  at  the  time  of  her  death,  and  knew  her  hand- 
writing ;  that  the  signature,  viz.,  Esther  Louise  Menden- 
hall,  to  the  instrument  purporting  to  be  the  last  will  of  de- 
ceased, which  is  now  shown  me,  is  in  the  handwriting  of 
my  said  wife."  This  proof  was  reduced  to  form  by  the 
attorney,  but  was  corrected  by  Judge  Northup  in  the  par- 
ticular  whereby  it  is  shown  that  the  testatrix  was  above 
the  age  of  twenty-one  years  when  she  ''signed,"  or,  as  said 
in  Ed  Dennison's  proof,  **made,"  the  will.  Judge  Northup, 
who  was  presiding,  testifies  that  he,  at  the  request  of  the 
attorney,  examined  the  witnesses  orally  ;  that  he  must 
have  asked  the  subscribing  witnesses  whether  Mrs.  Men- 
denhall's  name  was  subscribed  to  the  will  at  the  time  they 
subjoined  theirs,  and  that  they  answered  in  the  affirma- 
tive, although  it  was  not  written  at  the  time ;  that  his  recol- 
lection is  that  Mrs.  Dennison  stated  that  Mrs.  Mendenhall 
did  not  sitdown  at  all,  but  was  standing  in  the  room  during 
the  whole  time,  and  that  Dennison  made  in  substance  the 
same  statement,  but  that  witness  had  no  distinct  memory 
upon  the  subject ;  that  he  thought  the  oral  testimony  of  the 
executor  was  in  substance  as  contained  in  his  affidavit  or 
formal  proof;  and  that  the  taking  of  his  testimony  was 
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suggesied  by  witness  because  the  other  witnesses  bad  not 
said  that  the  signature  attached  to  the  will  was  that  of  the 
testatrix  at  the  time  of  their  signing.  Lizzie  B.  Dennison 
testifies  in  this  proceeding  that  the  testatrix  brought  the 
will  into  their  kitchen  while  they  were  eating,  and  handed 
it  to  Mr.  Dennison ;  that  witness  procured  a  pen  and  ink 
from  their  bedroom  for  him,  and  he  signed  it;  that  testa- 
trix requested  him  to  sign,  and  that  witness  then  signed 
it,  also  at  her  request ;  that  she  said  it  was  her  w^ill ;  that 
they  signed  in  her  presence  and  in  the  presence  of  each 
other;  that,  after  they  signed,  witness  gave  the  will  back 
to  her,  and  she  went  out ;  that  when  she  gave  the  paper 
to  Dennison  it  was  partially  folded,  and  witness  did  not 
see  her  name  at  all ;  that  she  did  not  pay  any  attention  to 
the  paper ;  that  part  of  the  paper  was  printed,  and  that  she 
did  not  see  any  written  word  that  she  could  remember ; 
that  she  did  not  read  any  of  the  printed  matter  of  the  attes- 
tation clause ;  that  she  could  not  say  whether  the  clause 
was  on  the  will  or  not;  that  Mrs.  Mendenhall  did  not  sign 
the  will  in  her  presence  or  in  the  presence  of  Mr.  Den- 
nison, and  that  she  did  not  testify  previously  before  the 
county  court  that  testatrix  signed  in  her  presence,  nor  did 
she  testify  that  Mrs.  Mendendall  acknowledged  to  her  that 
the  name  now  appended  was  her  signature  ;  that  there  was 
nothing  said  about  her  name ;  that  she  testified  at  the  for- 
mer examination  at  the  request  either  of  Al  or  Rush  Men- 
denhall—  probably  Al ;  that  Mr.  Rush  Mendenhall  was 
not  in  the  room  when  she  signed  her  name  to  the  paper 
as  a  witness  ;  that  there  was  no  one  in  the  room  at  the 
time  but  her  husband,  the  testatrix,  and  herself;  that  the 
little  girl,  Lizzie  Mendenhall,  came  in  some  time  after 
Mrs.  Mendenhall  went  out ;  that  Mrs.  Mendenhall  came 
back  in  the  room  shortly  after,  and  talked  to  her  about  the 
will,  and  said  she  wanted  to  get  it  made  out  and  put  away 
before  Mr.  Mendenhall,  the  old  gentleman,  came  back; 
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that  she  gave  no  reason  for  so  doing,  only  that  he  had  been 
trying  to  find  out  if  she  made  it  (the  will)  or  not ;  that  wit- 
ness signed  the  paper  some  time  before  Christmas,  three 
or  four  months  before  the  old  lady  died  ;  that  Rush  Men- 
denhall  was  not  in  the  city  at  the  time,  but  came  back  in 
two  or  three  days  or  a  week;  that  the  words  "Portland, 
Oregon/'  are  neither  in  her  handwriting  or  her  husband's, 
and  she  does  not  remember  whether  those  words  were  there 
when  she  signed,  or  not,  and  that  she  did  not  remember 
seeing  any  signature  to  the  purported  will  at  the  time. 

Mr.  Dennison  testifies  substantially  the  same  as  his  wife, 
except  as  to  matters  that  took  place  between  Mrs.  Dennison 
and  the  testatrix  after  she  left  the  room  where  they  signed 
the  will ;  that  Mrs.  Mendenhall  said,  **4  have  got  a  piece 
of  paper  here  I  want  you  to  sign,'  and  I  says,  *What  is  it?' 
and  she  said  it  was  her  will,  and  she  handed  it  to  me,  and 
I  says,  *Where  shall  I  sign  ?'  and  she  says,  *Right  here,' 
and  she  pointed  out  the  line  where  I  should  sign,  and  I 
signed  my  name.  ♦  *  I  wrote  my  name,  and  my  wife  also ;" 
that  the  words  **Portland,  Oregon,"  were  not  there  when 
he  signed  ;  that  the  testatrix  did  not  have  the  pen  in  her 
hand  to  write  with,  and  that  he  wrote  his  name  with  the 
pen,  and  then  handed  it  to  his  wife  ;  that  he  did  not  see 
any  writing  on  the  paper,  it  being  folded  about  half ;  that 
there  was  not  another  person  in  the  room  except  the  three 
when  he  signed;  that  he  did  not  read  the  attestation  clause; 
that  he  was  going  to  sign  on  another  line,  and  the  testa- 
trix told  him  not  to  sign  there,  because  she  wanted  to  sign 
there  herself ;  and  that  he  did  not  see  her  name  where  it 
is  signed  now.  Elgin  R.  Mendenhall  testifies,  in  brief,  that 
the  first  time  he  saw  the  alleged  will  was  when  he  lived  on 
Third  Street,  in  the  early  part  of  1898,  either  the  latter 
part  of  January  or  the  early  part  of  February;  that  his 
mother  broughtit to  him  ;  thatthe  words  "November  19th," 
his  mother's  signature,  and  the  words  "Portland,  Oregon," 
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appearing  twice,  were  not  there,  but  that  the  names  Ed 
Dennison  and  Lizzie  B.  Dennison  were  ;  that  she  had  pre- 
pared another  will  on  letter  paper,  which  was  filled  out, 
signed  by  her,  and  witnessed ;  that  the  difference  between 
the  two  instruments  was  that  witness  was  included  in  the 
latter  and  not  in  the  former ;  that  she  said  she  would  not 
sign  the  former  because  he  was  not  so  included  ;  that  his 
father  employed  him  to  probate  the  pretended  will,  and 
gave  him  $50  for  it,  but  that  he  had  an  understanding  with 
him  at  the  same  time  that  he  was  to  pay  him  in  money  or 
deed  him  property  equivalent  in  value  to  a  one-third  inter- 
est in  his  mother's  estate,  and  that  Ed  was  to  give  the  old 
gentleman  a  deed  to  whatever  interest  he  may  have  in  such 
estate,  and  that,  depending  upon  this  agreement  of  his 
father,  he  procured  the  will  to  be  probated ;  that  he  de- 
clined to  swear  his  father  to  the  petition  for  probate,  and 
that  he  had  it  done  by  Reed  ;  that  he  prepared  the  a£5- 
davits  for  the  witnesses  and  for  his  father,  being  the  for- 
mal proof  of  the  will ;  that  his  father  told  him  that  he 
never  saw  the  testatrix  sign  the  will,  but  that  he  knew  the 
signature  was  in  her  handwriting;  that  his  father  did  not 
keep  his  agreement  with  him  to  give  him  money  or  prop- 
erty equivalent  to  the  third  interest  in  his  mother's  estate ; 
that  he  subsequently  proposed  making  a  will  by  which  he 
intended  giving  him  that  amount,  which  would  have  been 
satisfactory  to  witness,  but  he  ascertained  he  was  going 
to  disinherit  Cyrus  J.,  commonly  called  **Doc,"  and  witness 
would  not  assent  to  that,  and  thereupon  his  father  declined 
to  do  anything,  which  precipitated  the  present  litigation 
to  defeat  the  will. 

Ed  Mendenhall  testifies  that  the  first  time  he  saw  the 
purported  will  his  mother's  signature  was  not  attached,  nor 
were  the  words  and  figures  ^'November  19th,"  or  "Portland. 
Oregon,"  but  that  the  witnesses'  names  were  subscribed  to 
the  attestation  clause ;  that  this  was  earlv  in  the  year  1898 ; 
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that  his  mother  showed  the  will  to  him  in  the  front  room, 
next  her  bedroom ;  that  she  brought  it  to  him,  and  said 
that  Al  was  not  mentioned,  and  that  she  had  not  signed  it, 
and  did  not  want  to  do  so ;  that  he  saw  her  shortly  after- 
ward, and  she  had  prepared  a  will  herself,  providing  for 
Al,  which  she  had  signed,  and  which  was  regularly  wit- 
nessed ;  and  that,  in  a  conversation  relating  to  the  pur- 
ported will,  his  father  told  him  that  he  did  not  see  his 
mother  sign  the  instrument.  This  recounts  in  a  brief 
way  the  most  material  evidence  in  the  record  relative  to 
the  sole  question  left  for  our  determination,  which  is  one 
purely  of  fact :  Did  the  testatrix  sign  the  will  in  the  pres- 
ence of  the  attesting  witnesses,  or  acknowledge  to  them, 
either  expressly  or  impliedly,  that  the  signature,  "Esther 
Louise  Mendenhall,"  if  not  subscribed  at  the  time,  was 
hers,  previously  written?  If  either  act  was  in  reality  per- 
formed in  the  manner  suggested,  which  must  be  deter- 
mined from  the  evidence  in  the  record,  the  will  should 
be  admitted  to  probate;  otherwise  not. 

The  executor's  testimony  as  to  the  execution  of  the  will 
is  proof  positive  that  the  testatrix  signed  the  will  in  the 
presence  of  the  attesting  witnesses,  and  the  attestation 
clause  subscribed  by  the  witnesses  asserts  as  much.  Aside 
from  these  two  circumstances,  the  testimony  in  the  main 
has  an  exactly  opposite  bearing.  The  two  subscribing  wit- 
nesses say  with  emphasis  that  the  testatrix  did  not  write 
her  name  to  the  will  at  the  time,  and  that  the  old  gentle- 
man was  not  in  the  room ;  that  no  one  but  the  testatrix 
and  the  two  witnesses  was  present,  and  consequently  the 
executor  could  not  have  seen  his  wife  sign  the  paper.  In 
this  testimony  they  are  not  discredited  by  their  formal 
proofs.  Again,  the  two  sons,  Al  and  Ed,  both  testify  that 
their  mother  showed  them  the  will  and  discussed  its  pro- 
visions with  them  after  the  witnesses  had  signed,  and  that 
their  mother's  name  was  not  appended  at  the  time.  With 
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them,  as  with  the  subscribing  witnesses  relative  to  her 
signing  in  their  presence,  there  is  scarcely  any  room  for 
mistake.    The  matters  of  detail  are  stated  with  clearness 
and  precision.   Added  thereto  is  another  feature.    It  seems 
probable,  upon  an  examination  of  the  different  signatures, 
that  the  ink  used  by  the  testatrix  is  of  a  slightly  different 
shade  from  that  used  by  the  witnesses,  indicating  that  she 
did  not  sign  with  the  same  ink.    But  we  do  not  consider 
this  of  great  weight,  as  there  is  so  much  liability  of  mis- 
take about  it.    These  proofs  have  a  direct  bearing  upon 
the  vital  issue  as  to  whether  the  testatrix  signed  the  will  in 
the  presence  of  the  attesting  witnesses.    Collaterally,  both 
Aland  Ed  swear  that  the  old  gentleman  told  them  he  did 
not  see  their  mother  sign  the  will.    This  finds  strong  cor- 
roboration in  the  circumstance  that  the  father's  first  proof 
when  the  instrument  was  originally  presented  for  probate 
spoke  merely  to  his  knowledge  of  the  identity  of  her  hand- 
writing or  signature,  without  so  much  as  intimating  that 
he  saw  her  sign.    Then  it  is  very  probable  that  he  made 
such  a  contract  with  Al  to  induce  him  to  assist  in  pro- 
bating the  will  as  Al  declares  he  made.    He  admits  in  his 
testimony  that  Ed  informed  him  that  he  had   prepared 
and  executed  a  deed  to  him  such  as  was  contemplated  by 
the  agreement,  and  that  he  had  Reed  draw  his  will  pro- 
viding for  Al,  but  not  for  Doc,  and  that  he  and  Al  dis- 
agreed about  that.    Beyond  this,  the  old  gentleman  evinced 
an  active  interest  relative  to  the  will.    Within  three  or 
four  hours  after  his  wife's  death  he  searched  for  and  found 
it  in  her-trunk,  examined  it,  and  kept  it  in  his  pocket  from 
that  time  on ;  nor  would  he  let  Ed  take  it  into  his  hands 
at  any  time.    Other  matters  might  be  alluded  to,  such  as 
the  strained  relations  of  the  parties  concerned,  which  in- 
ferentially  give  weight  to  these  observations,  and  militate 
against  the  executor's  contention.    The  positive  assertion 
of  the  executor  that  he  saw  his  wife  sign  is  unquestionabh^ 
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overborne  by  the  direct  testimony  of  the  subscribing  wit- 
nesses and  his  sons  Al  and  Ed.  There  is  not  the  remotest 
reason  for  believing  that  his  testimony  outweighs  that  of 
the  four,  while,  upon  the  other  hand,  every  circumstance 
and  consideration  gives  strength  and  potency  to  the  con- 
tention that  she  did  not  so  sign  in  the  presence  of  the 
witnesses.  The  attestation  clause  cannot  elucidate  this 
feature  of  the  controversy,  as  both  the  subscribing  wit- 
nesses remember  distinctly  concerning  the  subject,  and 
speak  positively  as  to  the  fact.  Neither  was  the  signature 
of  the  testatrix  affixed  before  the  signing  by  the  witnesses. 
While  the  testimony  of  Mr.  and  Mrs.  Dennison  is  some- 
what indefinite  in  their  assertion  that  they  did  not  see 
her  signature,  in  that  they  did  not  assert  explicitly  that 
the  signature  was  not  there,  Ed  and  Al  Mendenhall  testify 
directly  to  the  fact  that  it  was  not  there  some  time  after- 
ward; hence  it  could  not  have  been  there  when  they 
signed. 

8.  Where  the  memory  of  witnesses  is  at  fault  in  estab- 
lishing a  real  or  necessary  incident  attending  the  formal 
execution  of  a  will,  the  attestation  clause  comes  to  the  sup- 
port of  its  validity,  and  the  law  will  presume  a  due  execu- 
tion from  the  recitation  of  the  requisite  facts  therein,  or 
even  without  it,  upon  the  hypothesis  that  the  requirements 
of  the  law  have  been  duly  observed :  Skinner^s  Will,  40 
Or.  571  (67  Pac.  951),  Thompson  v.  Owen,  174  111.  229  (51 
N.  E.  1046,  45  L.  R.  A.  682).  But  it  is  not  effective  as 
against  positive  and  convincing  proof  to  the  contrary.  The 
fact  that  the  testatrix  declared  the  instrument  to  be  her 
will,  together  with  the  attestation  clause,  would  have  gone 
far,  if  possibly  it  would  not  have  been  sufficient,  as  against 
the  ambiguous  statement  of  the  subscribing  witnesses,  to 
substantiate  a  formal  execution  by  an  acknowledgment  of 
her  signature  {Luper  y.  Werts,  19  Or.  122,  23  Pac.  850; 
Walton  V.  Kendrick,  122  Mo.  504,  27  S.  W.  872, 25  L.  R.  A. 
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701),  had  it  not  been  for  the  other  proofs  adduced,  show- 
ing that  the  signature  could  not  have  been  there  at  the 
time;  and,  not  being  then  subscribed,  there  could  by  no 
dexterity  of  reasoning  have  been  an  acknowledgment 
thereof  to  the  witnesses  present.  We  have  not  overlooked 
Judge  Northup's  testimony ;  but,  while  he  thinks  the  Den- 
nisons  must  have  testified  that  the  testatrix  acknowledged 
her  signature  to  them,  or  he  would  not  have  admitted  the 
will  to  probate,  he  nevertheless  could  not  say  from  his 
memory  upon  the  subject  whether  such  was  the  case  or 
not.  The  fact,  however,  that  he  thought  it  was  necessary 
to  have  the  old  gentleman  called  for  the  purpose  of  iden- 
tifying the  handwriting  of  his  wife,  thereby  showing  it  to 
be  her  genuine  signature,  is  a  strong  circumstance  tend- 
ing to  show  that  they  had  not  sufficiently  established  a 
proper  attestation  without  such  proof,  but  that  with  it  a 
prima  facie  case  had  been  made,  and  in  this  view  his  judg- 
ment would  appear  to  be  sound.  The  further  testimony 
adduced  upon  this  trial,  however,  bears  so  strongly  the 
other  way  as  to  impel  us  irresistibly  to  the  conclusion  that 
the  will  was  neither  signed  nor  the  testatrix's  signature 
acknowledged  in  the  presence  of  the  subscribing  witnesses, 
and  therefore  that  it  was  not,  as  a  matter  of  fact,  attested 
as  by  law  required.  Affirmed. 
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Appeal— Statctbs  — Meaning  of  "Transcript." 

1.  The  word  "transcript/'  as  used  In  Section  558,  B.  &.  0.  Comp.,  providing  that 
the  appellant  shall  file  a  "transcrl  pt,**  or  such  an  abstract  as  the  ruleK  of  the  appel> 
late  court  may  require,  of  so  much  of  the  record  as  may  be  necessary  to  Intelli- 
gently present  the  questions  to  be  decided,  does  not  now  mean  a  copy  of  the  Judg- 
ment roll  as  It  did  before  the  amendment  of  1889  (Laws  1899,  p.  22B),  but  rather 
a  fair  synopsis  of  the  proceedings  In  the  trial  court  relative  to  the  questions 
reserved  by  appellant  for  further  consideration.  The  transcript  must  be  correct  as 
to  the  matters  Involved,  and  sufDcIenUy  complete  not  to  be  misleading.  It  need 
not  present  the  record  as.  to  matters  relied  upon  by  the  respondent,  the  latter  be- 
ing protected  by  the  right  to  ask  for  an  additional  record,  under  section  564. 
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Replevin  fob  Unsegrbgated  Part  of  a  Larger  Mass. 

2.  Where  something  remains  to  be  done  in  preparing  a  chattel  for  delivery  In 
pursuance  of  an  executory  contract  of  fsale  and  purchase,  as,  in  caring  for  a  growing 
crop,  selecting  the  part  to  be  delivered  and  packing  It  for  shipment,  title  thereto 
does  not  pass  either  on  the  signing  of  the  contract,  or  on  a  breach  of  it,  unless 
specially  so  provided.  For  InMtance,  where  a  contract  for  the  sale  of  a  hop  crop 
requires  the  seller  to  segregate  the  quantity  of  hops  to  be  delivered,  and  put  them 
into  the  condition  required  for  acceptance,  the  performance  of  the  labor  necessary 
to  the  preparation  of  the  hops  for  delivery  Is  a  condition  precedent  to  the  vesting 
of  title  in  the  buyer,  in  the  absence  of  any  contrary  statement  in  the  contract,  and 
hence  the  contract  does  not  pass  a  title  sufficient  to  enable  the  buyer  to  maintain 
replevin. 

Chattbi.  Mortoaqe  for  Future  Advances— Tacking  Debts. 

3.  The  future  advances  ordinarily  contemplated  by  a  mortgage  security  are 
such  as  may  be  made  by  the  mortgagee  himself,  and,  unless  particularly  provided 
for,  the  latter  cannot  enforce  the  mortgage  for  debts  due  by  the  mortgagor  to  others 
and  assigned  to  him. 

Chattel  Mortgage— Right  to  Possession— Unliquidated  Damages. 

4.  Upon  a  breach  of  the  condition  of  a  chattel  mortgage  the  mortgagee  Is  en- 
titled to  possession  of  the  pledged  property  to  apply  it  to  the  satisfaction  of  his 
debt,  either  by  legal  process  or  in  the  manner  provided  In  the  mortgage,  but  in 
both  cases  the  amount  of  the  obligation  must  be  fixed.  This  case  well  Illustrates 
the  J  ustlce  of  such  a  construction  of  the  respective  rights  of  the  parties  to  a  chattel 
mortgage:  A  contract  of  purchase  and  sale  having  contained  a  hypothecation  of 
its  subject-matter  as  security  for  such  damages  as  the  buyer  might  sustain  through 
the  seller's  follure  to  perform  his  part  of  the  contract,  the  buyer  Is  not  entitled  to 
possession  of  the  property,  upon  a  breach  by  the  seller,  unless  the  amount  of  his 
damage  has  been  in  some  way  ascertained  :  and  the  result  is  the  same  whether 
the  possession  Is  claimed  under  Section  5d86  or  Section  66S7  of  B.  A  C.  Com  p. 

Replevin  by  Mortgagee  —  Duty  as  to  Foreclosing. 

5.  After  a  mortgagee  or  other  lien  claimant  of  personal  property  has  secured 
possession  thereof  by  right  of  the  lien,  he  must  proceed  with  reasonable  prompt- 
ness to  foreclose  —  he  will  not  be  permitted  to  hold  it  indefinitely,  thus  treating  it 
as  his  own :  Ckue  T.  Mach.  Oo.  v.  Campbell,  H  Or.  400,  overruled  on  this  point. 

Material  and  Immaterial  Evidence. 

6.  Where,  in  an  action  of  replevin,  if  plalntiflT  was  entitled  to  recover,  it  was  on 
the  theory  that  a  contract  security  in  the  nature  of  a  chattel  mortgage  conferred 
such  right  upon  a  breach  of  the  conditions  thereof,  and  he  could  not  have  secured 
such  possession  under  the  executory  contract  of  sale,  evidence  that  the  buyer  had 
tendered  to  the  seller  certain  funds  under  the  terms  of  the  contract  was  imma- 
terial. 

From  Marion :  Georgb  H.  Burnett,  Judge. 

This  is  an  action  of  replevin  for  hops,  and  resulted  in  a 

judgment  for  defendant,  from  which  plaintiff  appeals.    A 

motion  to  dismiss  the  appeal  for  want  of  a  proper  record 

was  overruled,  the  opinion  being  written  by  Mr.  Justice 

WoLVERTON.    Subsequently  the  case  was  heard  on  the 

merits  of  the  appeal,  and  affirmed  in  an  opinion  by  Mr. 

Chief  Justice  Moore. 

Motion  Overruled:  Affirmed. 
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On  Motion  to  Dismiss  the  Appeal. 

Mr,  George  G.  Bingham  for  the  motion. 

Mr.  Carey  F.  Martin,  contra. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  motion  to  dismiss  the  appeal  herein,  because 
certain  exhibits,  designated  B,  C,  D,  E,  and  F,  which  are 
attached  to  and  made  a  part  of  defendants'  third  and  sepa- 
rate defense,  are  not  contained  either  in  the  abstract  or 
any  transcript  filed  in  this  court.  The  purpose  of  the  de- 
fense referred  to  was  to  set  up  a  former  adjudication,  and 
these  exhibits  are  copies  of  the  complaint,  answer,  reply, 
motion  for  judgment,  and  judgment,  in  the  first  action. 
There  was  a  motion  interposed  by  defendants  in  the  pres- 
ent cause  for  judgment  on  the  pleadings,  which  was  over- 
ruled by  the  trial  court.  In  this  ruling  defendants  insist 
that  the  court  erred,  and  it  is  argued  that  because  the  ex- 
hibits referred  to  are  omitted  from  the  abstract  thev  are 
unable  to  present  the  question  here.  It  is  manifest  that  if 
the  motion  for  judgment  was  well  taken  the  cause  should 
have  been  finally  concluded  in  defendants'  favor,  unless, 
through  a  proper  exercise  of  the  discretion  of  the  trial 
court,  some  amendment  was  allowed  by  which  to  remedy 
the  defect,  and  that  without  the  missing  record  the  defend- 
ants' assignment  of  error  on  the  appeal  cannot  avail  them 
on  the  trial  of  the  cause  here.  The  respondents  are  doubt- 
less entitled  to  have  this  additional  record  here,  and  the 
question  presented  is  who  of  the  parties  litigant  should 
bring  it  up. 

1.  The  respondents  rely  upon  Section  554,  B.  &  C.  Comp., 
to  sustain  their  position,  which  reads:  "When  it  appears 
by  affidavit  to  the  satisfaction  of  the  court  that  the  tran- 
script is  incomplete  in  any  particular  substantially  affect- 
ing  the  merits  of  the  judgment  or  decree  appealed  from, 
on  motion  of  the  respondent  the  court  shall  make  a  rule 
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upon  the  clerk  of  the  court  below,  requiring  him  to  cer- 
tify as  to  such  alleged  omission,  and  if  true,  to  transmit  to 
the  appellate  court  a  certified  copy  of  the  pleading,  entry, 
order,  or  other  paper  omitted  in  the  transcript ;  or,  in  such 
case,  the  respondent  may  move  to  dismiss  the  appeal,  and 
the  court  shall  allow  such  motion  unless,  on  the  cross  mo- 
tion of  the  appellant,  it  makes  a  rule  upon  the  clerk  con- 
cerning such  omission,  as  provided  in  this  section,  upon 
such  terms  as  may  be  just."  The  appellant  insists  that  he 
has  complied  with  the  statute  in  bringing  up  so  much  of 
the  record  as  will  present  the  errors  upon  which  he  relies 
for  a  reversal  of  the  judgment,  and  refer<s  to  Section  553, 
B.  &  C.  Comp.,  to  sustain  his  position.  This  section  reads : 
"Upon  the  appeal  being  perfected,  the  appellant  shall, 
within  thirty  days  thereafter,  file  with  the  clerk  of  the  ap- 
pellate court  a  transcript  or  such  an  abstract  as  the  rules 
of  the  appellate  court  may  require,  of  so  much  of  the 
record  as  may  be  necessary  to  intelligently  present  the 
questions  to  be  decided  by  the  appellate  tribunal,  together 
with  a  copy  of  the  judgment  or  decree  appealed  from,  the 
notice  of  appeal  and  proof  of  service  thereof,  and  the  un- 
dertaking on  appeal." 

It  would  seem  that  appellant  has  brought  himself  clearly 
within  the  purview  of  this  latter  section,  as  he  has  filed 
here  an  abstract  of  the  record,  sufficient  to  present  the 
errors  relied  upon  by  him  for  reversal  of  the  judgment,  to- 
gether with  a  copy  of  the  judgment  appealed  from,  the 
notice  of  appeal,  and  the  undertaking,  with  proof  of  service 
of  such  notice  and  undertaking.  The  rules  of  the  court 
concerning  the  abstract  require  that  the  appellant  shall 
serve  upon  an  attorney  for  each  respondent  a  printed  copy 
of  so  much  of  the  record  prepared  as  therein  provided  as 
may  be  necessary  to  a  full  understanding  of  the  questions 
presented  for  decision,  and  file  with  the  clerk  of  this  court 
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proof  of  such  service,  etc.  (Rule  4, 35  Or.  587,  591,  37  Pac. 
vi);  and  the  form  thereof  is  prescribed  (Rule  9,  35  Or.  587, 
595,  37  Pac.  vii).  It  is  also  provided  that,  if  the  respondent 
shall  deem  the  appellant^s  abstract  imperfect  or  unfair,  he 
may,  within  ten  days  after  receiving  a  copy  thereof,  de- 
liver to  the  appellant's  counsel  one,  and  to  the  clerk  twelve, 
printed  copies  of  such  further  or  additional  abstract,  as  he 
shall  deem  necessary  to  a  full  understanding  of  the  ques- 
tions involved  in  the  appeal :  Rule  5,  35  Or.  587,  593  (37 
Pac.  vi).  Section  554  was  enacted  with  a  view  of  affording 
the  respondent  a  remedy  where  the  appellant  failed  to  bring 
up  such  a  transcript  as  was  then  provided  by  the  preced- 
ing section,  which  has  since  been  amended,  and  is  now 
section  553.  The  transcript,  as  defined  by  subdivision  1, 
was  to  be  a  copy  of  the  judgment  roll  or  final  record,  etc. 
In  its  present  or  amended  form  it  merely  provides  that 
the  appellant  may  file  a  transcript  or  such  an  abstract  as 
the  rules  of  the  appellate  court  may  require  of  so  much  of 
the  record  as  may  be  necessary  to  present  intelligently  the 
questions  to  be  decided.  So  that  the  term  "transcript,"  as 
it  relates  to  the  appeal,  has  been  given  a  modified  or  dif- 
ferent signification  from  that  which  originally  obtained. 
Instead  of  being  a  copy  of  the  judgment  roll  or  final  record 
it  is  now  a  certified  copy  of  so  much  of  the  record  as 
may  be  necessary  to  present  intelligently  the  questions 
to  be  decided,  which,  as  well  as  the  abstract,  must  be  ac- 
companied with  a  copy  of  the  judgment  or  decree  appealed 
from,  notice  of  appeal,  etc.  So  that  section  554  must  now 
be  interpreted  with  a  view  to  its  application  to  the  new  act 
relating  to  the  transcript.  The  transcript  and  abstract  are 
now,  in  substance,  the  same.  The  former,  however,  comes 
under  a  certificate  of  the  clerk  of  the  court,  while  the  latter 
is  prepared  from  the  record  by  the  party  appealing.  If  a 
transcript  has  been  adopted  for  effectuating  the  appeal, 
and  it  appears  that  it  is  incomplete  in  any  particular  affect- 
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ing  the  merits  of  the  judgment  or  decree  appealed  from, 
the  respondent  may  have  the  motion  to  dismiss,  as  em- 
ployed in  the  present  case.  But,  if  the  appellant  has  brought 
here  such  a  transcript  as  is  required  by  the  preceding  sec- 
tion, nothing  more  can  be  exacted  of  him,  and  the  respond- 
ent should  supply  the  missing  record,  if  it  is  desired  to 
present  other  questions  upon  his  part  in  defense  of  the 
appeal. 

Of  course,  if  the  transcript  brought  up  by  the  appellant 
for  the  presentation  of  the  questions  relied  upon  by  him 
for  a  reversal  is  incomplete  and  misleading,  so  as  to  pre- 
sent a  false  issue,  then  it  must  be  admitted  that  the  addi- 
tional record  ought  to  be  at  his  expense.  But  it  is  other- 
wise where  he  has  complied  with  the  law,  and  where  the 
respondent  desires  to  present  additional  questions,  and 
finds  the  record  as  exhibited  by  the  transcript  not  full 
enough  for  that  purpose.  He  must  now  bring  that  addi- 
tional record  here.  The  appellant  cannot  be  expected  to 
anticipate  questions  upon  which  the  respondent  may  de- 
sire to  insist,  hence  he  could  not  be  called  upon  to  bring 
a  record  sufficient  in  all  respects  for  that  purpose.  The 
rules  of  the  court  concerning  the  abstract  were  revised 
since  the  amendment  of  section  553,  and  proceed  upon 
this  principle,  and  may  be  fitl}'  adopted  as  a  proper  inter- 
pretation of  section  554,  as  it  relates  to  the  transcript.  The 
appellant  is  therefore  required  to  bring  the  record  here  by 
transcript  or  through  the  instrumentality  of  an  abstract. 
In  doing  this,  it  is  only  necessary  for  him  to  incorporate 
therein  such  portions  as  will  set  forth  intelligently  the 
questions  upon  which  he  relies  for  a  reversal.  He  must 
not  present  a  garbled  record  or  one  that  would  show  a 
different  state  of  facts  from  that  really  existing,  but  must 
bring  such  parts  of  the  real  record  as  may  be  necessary 
to  a  full  understanding  of  the  questions  presented  for 
decision.    When  this  has  been  done,  the  respondent  must 
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do  the  rest  if  he  desires  to  present  other  issues  deemed 
important  for  his  defense  to  the  appeal. 

The  motion  to  dismiss  will  therefore  be  denied,  and  the 
respondent  may  have  a  rule  upon  the  clerk  of  the  trial  court 
requiring  him  to  complete  the  record  in  the  particulars 
suggested.  Motion  Overruled. 

On  the  Merits. 

This  action  was  begun  November  5, 1902,  by  A.  F.  Back- 
haus against  F.  W.  Buells,  J.  Wolford,  and  Archie  Wolford, 
partners,  as  J.  Wolford  &  Co.,  Wm.  Brown,  and  others  un- 
known, partners  as  Wm.  Brown  &  Co.,  to  recover  the  pos- 
session of  44  bales  of  hops,  weighing  9,884  pounds,  or 
$2,423,  the  value  thereof,  in  case  delivery  could  not  be 
had,  and  $1,500  for  the  alleged  wrongful  detention  of  the 
same.  The  cause  of  action  had  its  inception  in  the  follow- 
ing contract: 

"  This  instrument,  Made  and  entered  into  this  17th  day 
of  March,  1902,  between  F.  W.  Buells,  by  occupation  a 
farmer,  of  the  County  of  Marion,  State  of  Oregon,  the  party 
of  the  first  part,  and  A.  F.  Backhaus  or  Agt.,  party  of  the 
second  part,  witnesseth  : 

That  party  of  the  first  part  does  hereby  agree  to  raise 
and  sell,  and  does  hereby  sell  and  agree  to  deliver,  to  said 
party  of  the  second  part  his  successors  or  assigns  (10,000) 
pounds  (net)  of  hops  crop  of  hops  now  being,  standing, 
growing  or  to  be  grown  on  farm  owned  by  F.  W^  Buells, 
situate  about  three  miles  east  of  Silverton, County  of  Marion, 
State  of  Oregon,  and  consisting  of  54  acres,  more  or  less, 
on  which  land  there  is  now  growing,  or  under  cultivation 
9^  acres  of  hops,  and  described  as  follows :  Bounded  by 
lands  owned  or  possessed  by  the  following-named  persons : 
On  the  north  by  D.  Leonard,  on  the  east  by  A.  Wolf,  on 
the  south  by  Coolidge  and  McClain,  on  the  west  by  Tucker ; 
said  hops  to  be  the  growth  of  the  year  1902,  and  to  be  choice 
quality,  sound  condition,  bright  uniform  color,  fully  ma- 
tured, free  from  mould  and  from  damage  by  vermin, 
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cleanly  picked,  well  dried  and  cured,  and  put  up  in  good 
merchantable  order  and  condition,  in  *new  24-ounce  bale 
cloth,  in  bales  of  185  to  200  lbs.  each,  gross  weight  (tare 
7  pounds  per  bale).  The  said  hops  not  to  be  the  produc- 
tion of  the  first  year's  planting.  AH  of  said  hops  to  be  de- 
livered to  said  party  of  the  second  part,  his  successors  or 
assigns,  in  entire  lot  f;  o.  b.  cars  at  Silverton,  between  Oct. 
first  and  October  30. 

The  party  of  the  first  part  agrees  to  serve  notice  in  writ- 
ing upon  the  party  of  the  second  part  at  least  10  days  be- 
fore the  day  on  which  he  proposes  to  tender  delivery  of 
said  hops ;  but  said  notice  shall  not  be  sent  until  the  entire 
lot  is  actually  in  bale  and  ready  for  delivery.  And  the  said 
party  of  the  first  part  further  agrees  that  this  contract  has 
preference,  both  as  to  quality  and  quantity,  over  all  other 
contracts  made  hereafter  by  persons  in  relation  to  said 
hops,  and  that  the  party  of  the  second  part  may  at  any 
time,  and  until  the  full  performance  of  this  agreement, 
have  free  access  to  the  above-described  premises  or  any 
other  premises  where  such  hops  may  be. 

The  party  of  the  second  part  agrees  to  pay  the  party  of 
the  first  part,  by  checks,  at  the  rate  of  (12)  cents  per  pound 
therefor,  in  the  manner  following  to  wit:  One  (l.OO)  Dol- 
lars, at  the  time  of  signing  hereof,  the  receipt  whereof  is 
hereby  acknowledged,  and  that  to  enable  the  party  of  the 
first  part  to  harvest  said  crop  and  prepare  the  same  for 
market  in  the  manner  in  which  the  party  of  the  first  part 
agrees  to  harvest  and  prepare  the  same  will  advance  and 
loan  to  the  party  of  the  first  part  at  or  during  picking  time, 
as  the  same  may  be  actually  required  to  defray  expenses 
of  picking  such  hops,  and  of  harvesting  and  curing  the 
same,  and  for  such  purposes  only,  not  exceeding,  however, 
five  cents  for  each  pound  of  hops  which  may  be  grown  on 
said  lands,  and  which  are  by  this  agreement  to  them  bar- 
gained and  sold,  and  not  exceeding  $500,  in  all  and  the 
balance  when  said  hops  are  delivered  and  accepted. 

If  the  quality  of  said  hops  shall  be  inferior  to  hops  above 
called  for,  the  said  party  shall  have  the  privilege  of  taking 
them,  and  reduction  shall  be  made  in  price  equal  to  the 
difference  in  value  between  such  hops  and  those  above 
called  for. 
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It  is  expressly  understood  and  agreed  that  advances  are 
to  be  made  only,  if  in  the  judgment  of  the  party  of  the 
second  part,  the  hop  crop  is  in  a  condition  that  hops  of 
the  quality  as  above  stipulated  can  be  delivered. 

And  the  party  of  the  first  part  hereby  conveys  and 
mortgages  to  the  party  of  the  second  part,  his  successors 
or  assigns,  all  the  crop  of  hops  grown  or  to  be  grown  on 
the  premises  hereinbefore  described  during  the  year  1902, 
as  security  for  the  payment  of  all  advances  and  loans, 
which  shall  not  exceed  in  the  aggregate  $500  and  interest 
thereon,  made  hereunder,  and  as  security  for  the  faithful 
performance  on  the  part  of  said  party  of  the  first  part  of 
the  foregoing  obligations,  and  of  all  agreements  and  cove- 
nants on  the  part  of  said  party  of  the  first  part  hereinbe- 
fore mentioned,  and  as  security  for  the  payment  of  any 
damages  said  second  party  his  successors  or  assigns  may 
sustain  by  reason  of  any  failure  on  the  part  of  said  party 
of  the  first  part  to  faithfully  perform  and  carry  out  the 
agreements,  covenants  and  obligations  hereinbefore  set 
forth  and  mentioned  ;  and  also  all  other  obligations  exist- 
ing or  that  may  be  entered  into  by  the  parties  hereto  dur- 
ing the  life  of  this  contract. 

Any  insurance  on  said  hops  shall  be  for  the  benefit  of 
said  second  party,  and  said  second  party  may  keep  the 
hops  insured  for  their  full  value  from  the  time  said  hops 
are  picked  until  delivery,  at  the  expense  of  said  first  party, 
and  deduct  the  expense  of  insurance  from  purchase  price 
above  agreed. 

In  Witness  Whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  mentioned. 

Executed  in  the  presence  of : 

G.  W.  Dolan,  F.  \\\  Buells,      [Seal. 

J.  K.  Buff.  A.  F.  Backhaus,  [Seal. 

By  T.  E.  Blakely,  [Seal. 

State  of  Oregon,  County  of  Marion  —  ss.:  On  this  17th 
day  of  March,  A.  D.  1902,  personally  came  before  me  G. 
W.  Dolan,  a  Notary  Public  in  and  for  said  County,  the 
within  named  F.  W.  Buells,  to  me  personally  known  to  be 
the  identical  person  described  in  and  who  executed  the 
within  instrument,  and  acknowledged  to  me  that  he  exe- 
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cuted  the  same  freely  for  the  uses  and  purposes  therein 
named. 

Witness  my  hand  and  seal  this  17th 
rNo7:r:an  day  of  March,  A.  D.  1902. 

U.^fwt  G.  W.  DOLAN, 

Notary  Public. 

State  of  Oregon,  County  of  Marion  —  ss.:  I,  F.  W.  Buells, 
being  first  duly  sworn,  on  oath  depose  and  say  that  the 
foregoing  instrument  is  made  in  good  faith,  and  without 
any  design  to  hinder,  delay  or  defraud  creditors,  and  that 
the  said  crop  of  hops  in  the  within  instrument  described, 
is  the  property  of  affiant,  and  is  not  encumbered  except 
as  to  the  within  instrument. 

F.  W.  Buells. 

Taken,  sworn  to  and  subscribed  before  me  G.  W.  Dolan, 
a  Notary  Public  in  and  for  said  County  and  State  this  17th 
day  of  March,  1902. 

tVo^-;;^:  G.  W.  DoLAN, 

t^^^fv^t  Notary  Public." 

The  hops  grown  by  Buells  on  said  land  in  1902  not  hav- 
ing been  delivered  as  provided  for  in  the  contract,  this 
action  was  commenced,  the  complaint  being  in  the  usual 
form  ;  and  thereafter,  the  plaintiff  having  made  the  proper 
affidavit  and  given  the  necessary  undertaking,  the  sheriff 
of  said  county  took  possession  of  the  hops  and  delivered 
them  to  the  plaintiff,  who  shipped  them  out  of  the  state. 
The  answer  of  Buells  and  Wm.  Brown,  doing  business  as 
Wm.  Brown  &  Co.,  having  denied  the  material  allegations 
of  the  complaint,  averred,  for  a  first  separate  defense,  that 
Buells  was  the  owner  of  the  hops,  which  were  of  the  value 
of  $3,000,  that  he  was  in  the  possession  thereof  until  they 
were  wrongfully  taken  from  him  by  the  sheriff  at  plaintiff's 
instance,  whereby  he  had  been  damaged  in  the  sum  of 
$1,000,  and  that  the  defendant  J.  Wolford,  doing  business 
as  J.  Wolford  &  Co.,  was  a  warehouseman  with  whom  the 
hops  had  been  stored,  but  that  he  had  no  interest  therein. 
For  a  second  defense,  it  is  alleged  that  Buells  entered  into 
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an  executdry  contract  of  sale,  by  the  terms  of  which  plain- 
tiff agreed  to  advance  and  loan  him  during  the  picking 
season  such  sums  of  money  as  he  might  need  to  defray  the 
expense  of  harvesting  the  crop,  not  exceeding  5  cents  per 
pound  ;  that  after  commencing  to  pick  the  hops  he  re- 
quired money  for  that  purpose,  and  so  informed  the  plain- 
tiff, who  notified  him  that  he  would  not  advance  any  sum 
therefor,  whereupon  the  contract  was  by  mutual  consent 
rescinded,  and  Buells  tendered  to  plaintiff  91,  the  amount 
received  by  him  on  account  of  the  contract,  and  interest 
thereon,  but,  the  plaintiff  refusing  to  accept  the  same,  the 
money  was  deposited  with  the  clerk  for  him.  For  a  fur- 
ther defense  it  is  alleged  that  Brown  &  Co,  never  had  any 
interest  in  or  possession  of  said  hops,  and  disclaimed  all 
right  thereto.  The  answer  demands  judgment  for  Buells 
in  the  sum  of  $3,000,  the  alleged  value  of  the  hops,  and 
$1,000  as  damages  for  their  detention.  The  reply,  having 
denied  the  material  allegations  of  the  answer,  avers  that 
the  hops  were  not  a  choice  quality  or  cleanly  picked,  but 
were,  by  Buells'  direction,  gathered  with  leaves  and  stems, 
notwithstanding  which  plaintiff  elected  to  take  them  and 
to  pay  therefor  the  contract  price,  and  so  notified  Buells, 
who  refused  to  deliver  them  and  repudiated  the  contract. 
The  reply  admits  that  Buells  tendered  $1.10  to  plaintiff, 
but  further  avers  that  the  latter's  special  agent,  T.  E. 
Blakely,  advanced  to  Buells  on  account  of  the  hops  $8 
April  8,  1902,  and  $10  June  30th  of  that  year,  no  part  of 
which  sums  has  been  repaid  or  tendered  ;  that  plaintiff 
fully  performed  his  part  of  the  contract,  and  tendered 
$1,200,  the  purchase  price  of  the  hops,  to  Buells,  who  hav- 
ing refused  to  accept  the  same,  said  sum  was  deposited 
with  the  clerk  for  him.  A  trial  being  had,  it  resulted  in  a 
judgment  for  Buells,  to  the  effect  that  he  was  the  owner  of 
the  hops  and  entitled  to  the  immediate  possession  thereof, 
and  that  he  recover  $40.77,  as  damages  for  their  wrongful 
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detention,  but,  if  possession  of  the  hops  could  not  be  bad, 
that  he  recover  the  sum  of  $2,500,  the  value  thereof,  and 
the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  B,  F.  Bonham  and  Mr.  Carey  F.  Martin. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  L.  J,  Adams  and  Mr.  Geo.  Q.  Bingham. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

2.  It  is  contended  by  plaintiff's  counsel  that  under  the 
contract  of  sale,  and  also  as  a  consequence  of  a  breach  of 
the  conditions  of  the  chattel  mortgage,  their  client  was  the 
owner  of  the  hops,  and  after  October  30,  1902,  entitled  to 
the  possession  thereof,  and  hence  the  court  erred  in  charg- 
ing the  jury  to  return  a  verdict  for  Buells.  It  will  be  re- 
membered that  the  contract  was  entered  into  by  the  parties 
March  17,  1902,  and  relates  to  a  crop  of  hops  to  be  grown 
that  year,  cleanly  picked,  well  dried,  and  put  up  in  good, 
merchantable  order,  in  bales  of  specified  weight,  and  de- 
livered prior  to  October  30, 1902.  By  the  terms  of  the  con- 
tract, Buells  was  required  to  segregate  the  quantity  of  hops 
to  be  delivered,  and  put  them  into  a  condition  for  accept- 
ance, thus,  in  the  absence  of  any  statement  in  the  contract 
evidencing  a  contrary  intention,  showing  only  an  execu- 
tory contract  of  sale;  and  the  labor  necessary  to  their 
preparation  for  delivery  was  a  condition  precedent  to  vest- 
ing a  title  in  the  plaintiff.  For  a  failure  on  Buells'  part 
to  comply  with  the  terms  of  the  agreement,  no  doubt, 
Backhaus  could  have  maintained  an  action  to  recover  the 
damages  sustained  in  consequence  of  the  breach  ;  but,  no 
title  or  right  of  possession  having  passed  by  such  contract, 
whatever  the  rule  may  be  elsewhere,  it  is  settled  in  this 
state  that  replevin  will  not  lie  to  recover  possession  of  per- 
sonal property  under  such  circumstances :  Hubler  v.  Oas- 
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tan,  9  Or.  66  (42  Am.  Rep.  794);  Rosenthal  v.  Kahn,  19  Or. 

571  (24  Pac.  989);  Hamilton  v.  Gordon,  22  Or.  557  (30  Pac. 
495);  Faber  v.  Hougham,  36  Or.  428  (59  Pac.  547,  1111). 
The  plaintiff^s  right  to  recover  the  possession  of  the  hops 
cannot,  therefore,  rest  upon  the  executory  contract  for  the 
sale  thereof. 

3.  By  the  terms  of  the  contract,  Buells  evidently  mort- 
gaged to  Backhaus  the  crop  of  hops  as  security  for  the 
payment  of  all  advances  and  loans;  and  no  doubt  can  be 
entertained  that,  as  between  the  parties,  a  lien  was  thereby 
intended  to  be  created  and  impressed  upon  the  property  as 
security  for  the  sums  of  money  loaned  or  advanced  on  the 
faith  thereof :  Nicklin  v.  Betts  Spring  Co.  11  Or.  406  (5  Pac. 
51,  50  Am.  Rep.  477).  Buells  acknowledges  the  receipt  of 
one  dollar,  and  the  pleadings  admit  that  ''long  prior  to 
the  commencement  of  this  action,"  said  sum  and  interest 
were  tendered  to  Backhaus ;  but  his  counsel  contend  that 
the  testimony  shows  that  Buells  secured  from  plaintiff  on 
account  of  the  hops  the  further  sum  of  $18,  which  not  hav- 
ing been  repaid  or  tendered,  the  latter  was  entitled  to  the 
possession  of  the  hops,  and,  this  being  so,  the  court  erred 
in  charging  the  jury  as  hereinbefore  stated.  Whenever 
the  condition  of  any  chattel  mortgage  is  broken,  the  mort- 
gagee is  entitled  to  the  immediate  possession  of  the  mort- 
gaged property ;  and,  if  it  is  not  delivered  to  him  upon 
demand  he  may  recover  it  in  an  action  for  the  possession 
thereof:  B.  &  C.  Comp.  §§  284,  5636.  Any  party  having 
an  interest  in  personal  property,  coupled  with  a  right  to 
the  immediate  possession  thereof,  acquires  such  an  owner- 
ship as  entitles  him  to  invoke  the  remedy  that  said  action 
affords :  Case  Threshing  Mach.  Co.  v.  Campbell,  14  Or.  460 
(13  Pac.  324);  Marquam  v.  Seng/elder,  24  Or.  2  (32  Pac. 
676);  Kimball  v.  Redfield,  33  Or.  292  (54  Pac.  216);  Rein- 
stein  V.  Roberts,  34  Or,  87  (55  Pac.  90,  75  Am.  St.  Rep.  564); 
Mayes  v.  Stephens,  38  Or.  512  (63  Pac.  760,  64  Pac.  319). 
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It  is  argued  that  Buells  having  secured,  on  account  of  the 
hops,  the  loan  of  some  money  from  plaintiff's  agent,  which 
his  principal  ratified,  made  the  loan  that  of  Backhaus, 
thereby  entitling  him  to  the  possession  of  the  hops  upon 
Buells'  failure  to  repay  or  tender  the  money  prior  to  Oc- 
tober 30,  1902.  T.  E.  Blakely,  who,  acting  for  plaintiff, 
secured  the  contract  in  question,  appearing  as  his  witness, 
testified  in  relation  to  a  part  of  said  loan  as  follows :  **  Well, 
I  think  it  was  on  the  7th  day  of  April  I  met  Mr.  Buells  on 
the  sidewalk.  He  says :  *  Can  you  let  me  have  a  little 
money  on  my  hops?'  I  told  him  that  Mr.  Backhaus  had 
not  made  any  arrangements  with  me  about  advancing  any 
money  on  the  hops,  and  he  says  to  me :  *  You  will  be  per- 
fectly safe.  You  will  have  the  hops  in  your  hands,  and  I 
need  a  little  money  pretty  bad.'  *  How  much  do  you  need?' 
I  said  to  him,  and  he  said,  *  $8.'  Then  I  told  him  I  would 
let  him  have  it,  and  done  so.  That  is  about  all  the  con- 
versation we  had  in  regard  to  money  matters,  but  the  hops 
were  talked  about  there  at  the  same  time."  '*  Ratification," 
says  Mr.  Clark  in  his  work  on  Contracts  (section  303), "is 
where  a  person  adopts  a  contract  made  on  his  behalf  by 
another  without  authority,  and  it  is  governed  by  the  fol- 
lowing rules :  (a)  The  agent  must  have  contracted  as  agent, 
and  not  on  his  own  account."  An  examination  of  Blakely's 
testimony  shows  that  he  did  not  loan  the  money  as  agent, 
but  on  his  own  account ;  and  consequently  the  transaction 
could  not  be  ratified  by  the  plaintiff,  not  being  made  in 
his  behalf.  A  valid  chattel  mortgage  may  be  given  to  se- 
cure future  advances  (Hendrix  v.  Oore,  8  Or.  406 ;  Nicklin 
V.  Belts  Spring  Co,  11  Or.  406  5  Pac.  51,  50  Am.  Rep.  477  ; 
Sabin  v.  Columbia  Fuel  Co,  25  Or.  15,  34  Pac.  692,  42  Am. 
St.  Rep.  756);  but  if  none  are  made  thereunder,  no  lien 
attaches  to  the  property  described  therein :  Coffin  v.  Tay- 
lor, 16  Or.  375  (18  Pac.  638).  The  contract  having  been 
entered  into  to  secure  future  advances  to  be  made  by  Back- 
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haus,  he  could  not  take  an  assignment  of  any  debts  that 
Buells  owed,  and  tack  them  to  his  mortgage,  so  as  to  make 
them  a  lien  upon  the  property,  without  some  stipulation 
to  that  effect :  Barthell  v.  Syverson,  54  Iowa  160  (6  N.  W. 
178).  And  hence  the  plaintiff  was  not  entitled  to  the  pos- 
session of  the  hops  by  reason  of  Buells'  failure  to  pay  or 
tender  the  money  so  loaned  by  Blakely. 

4.  It  is  maintained  by  plaintiff's  counsel  that,  Buells 
having  mortgaged  the  hops  as  security  for  the  faithful  per- 
formance of  his  part  of  the  contract,  for  a  breach  thereof 
plaintiff  was  entitled  to  the  possession  of  the  property,  and, 
this  being  so,  the  court  erred  in  giving  the  instruction 
complained  of.  "To  constitute  a  mortgage,"  says  Mr.  Jones 
in  his  work  on  Mortgages  (4  ed.),  §  70,  "there  must  neces- 
sarily be  a  debt  which  is  the  subject  of  the  security."  Such 
consideration  may  consist  of  an  antecedent  or  a  present 
obligation,  future  advances,  indemnity  against  liability  in- 
curred, stipulations  for  the  support  and  maintenance  of  a 
person,  or  agreements  for  the  performance  of  any  other 
duty.  A  covenant  in  a  deed  providing  for  the  support  of 
a  person  or  for  the  performance  of  a  duty,  the  damages 
for  the  breach  of  which  are  unliquidated,  wa5  originally 
regarded  as  not  strictly  constituting  a  mortgage,  but  the 
more  recent  cases  are  to  the  effect  that  a  conveyance  con- 
ditioned for  the  performance  of  a  contract  is  a  mortgage : 
Jones,  Mortgages  (4  ed.),  §  388.  To  reach  such  a  conclu- 
sion, however,  it  must  necessarily  follow  that  the  duty  to 
be  performed,  the  damages  for  a  breach  of  which  are  un- 
liquidated, is  capable  of  being  reduced  to  a  money  value, 
either  by  an  agreement  of  the  parties,  or  by  some  appro- 
priate judicial  proceeding;  thus  constituting  a  debt,  the 
payment  of  which  is,  in  effect,  secured.  Applying  this  in- 
terpretation to  the  contract  under  consideration,  it  is  sus- 
ceptible of  being  construed  as  two  instruments — the  first, 
constituting  an  executory  agreement  for  the  sale  of  hops ; 
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and  the  second,  their  hypothecation  as  security  for  any 
damages  that  Backhaus  might  sustain  by  reason  of.  Buells' 
failure  or  refusal  to  keep  or  perform  his  part  of  the  agree- 
ment. To  disregard  the  debt  as  a  consideration  for  the 
mortgage,  and  to  hold  that  the  security  was  given  for  the 
faithful  performance  of  Buells*  part  of  the  executory  agree- 
ment, would  be  to  answer  in  the  affirmative  an  inquiry 
propounded  by  Mr.  Justice  Coolby,  concerning  a  mort- 
gagee of  personal  property,  in  Fowler  v.  Hoffman^  31  Mich. 
215,  in  which  he  asks :  **Is  he  to  be  his  own  judge,  as  well 
as  officer ;  first  assessing  his  own  damages,  and  then  seiz- 
ing and  selling  the  property  to  satisfy  them?"  In  that  case, 
which  was  also  an  action  of  replevin,  the  plaintiff  sought  to 
recover  possession  of  the  presses  and  material  of  a  news- 
paper, in  consequence  of  the  breach  of  a  clause  in  a  chattel 
mortgage  which  provided  that  he  was  to  have  the  full  and 
free  use  of  one  half  column  of  said  paper  during  the  term 
of  five  years  for  advertising  purposes  and  for  the  publica- 
tion of  reading  matter,  and  also  because  of  the  breach  of 
another  provision  of  the  instrument  which  was  to  the 
effect  that  the  mortgagors  would  not  use  the  columns  of 
the  paper,  or  permit  them  to  be  used,  to  publish  matter 
detrimental  to  the  plaintiff,  his  reputation  or  business.  It 
was  held  that  the  latter  clause  was  too  vague,  uncertain, 
and  indefinite  to  constitute  the  basis  of  a  mortgage  lien 
enforceable  by  power  of  sale. 

In  the  case  at  bar,  if  Buells  did  not  raise  the  prescribed 
quantity  of  hops,  or  if  they  were  not  of  the  specified  qual- 
ity, or  if  they  were  not  picked,  dried  or  baled  in  the  man- 
ner indicated,  and  Backhaus, in  consequence  thereof,  is  to 
be  the  sole  judge  in  his  own  case  of  the  penalty  he  would 
demand  for  a  violation  of  the  terms  of  the  executory  agree- 
ment, the  measure  of  his  exaction  might  be  difficult  of 
ascertainment  until  he  had  manifested  it  by  settling  with 
Buells.    If  Backhaus  is  to  exercise  a  right  to  take  the  hops 
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on  account  of  the  refusal  to  deliver  them,  he  could  also 
secure  the  possession  thereof  because  of  a  breach  of  the 
conditions  adverted  to,  for,  if  the  security  extends  to  one 
clause  of  the  executory  agreement,  it  necessarily  goes  to 
each.  If  Buells  failed  to  raise  10,000  pounds  of  hops  of  the 
specified  quality,  or  neglected  to  pick,  dry,  or  bale  them,  or 
refused  to  deliver  them  as  he  had  agreed,  Backhaus  was 
entitled  to  recover  from  him  the  damages  he  had  sustained, 
which  would  be  the  difference  between  the  market  value 
on  October  30, 1902,  of  10,000  pounds  of  hops  of  the  char- 
acter and  quality  specified,  and  the  price  agreed  to  be  paid 
therefor ;  but,  as  this  sum  had  not  been  liquidated,  the  debt 
which  was  the  consideration  for  this  part  of  the  security 
could  not  be  ascertained,  except  by  some  judicial  proceed- 
ing instituted  for  that  purpose.  It  is  true  that  plaintiff,  in 
anj^  event,  was  entitled  to  nominal  damages ;  but  this  term 
is  so  indefinite,  and  the  measure  of  this  kind  of  damages 
depends  upon  so  many  elements,  that  it  would  be  improper 
to  permit  him  to  be  the  judge  of  the  sum  to  which  he  was 
entitled  as  such,  or  to  take  possession  of  the  property  to 
satisfy  the  same.  Contracts  of  the  character  under  con- 
sideration ought  to  be  enforced,  if  possible;  but  as  plain- 
tiff had  not  reduced  his  damages  to  a  matter  of  money 
value,  so  as  to  form  a  debt  as  a  consideration  for  the  secur- 
ity, he  was  not  entitled  to  the  possession  of  the  property, 
for  he  could  only  take  it  for  the  purpose  of  selling  it  in  the 
manner  prescribed  by  law  to  satisfy  his  demand:  B. &  C. 
Comp.  §  5637. 

The  execution  of  a  chattel  mortgage,  though  in  the  nature 
of  a  sale  upon  condition,  creates  a  mere  lien  upon  the  prop- 
erty hypothecated  to  secure  the  payment  of  a  debt  or  the 
performance  of  some  duty  :  Chapman  v.  State,  5  Or.  432  ; 
Knowles  v.  Herbert,  11  Or.  54,240(4  Pac.  126);  Keel  v.  Levy, 
19  Or.  450  (24  Pac.  253).  As  a  corollary  from  the  legal 
principle  thus  announced,  it  follows  that  the  mortgagor 
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retains  such  a  title  to  the  property  mortgaged  that  he  may 
sell  or  further  incumber  it :  Jacobs  v.  McCalUy^  8  Or.  124  ; 
Commercial  Nat.  Bank  v.  Davidson^  18  Or.  57  (22  Pac. 
517);  Somm^r  v.  Island  Merc,  Co.  24  Or.  214  (33  Pac.  5.^9). 
After  condition  broken,  however,  the  lien  of  the  mort- 
gagee of  chattels  is  converted  into  a  qualified  ownership 
of  the  mortgaged  property,  which  entitles  him  to  the  pos- 
session thereof,  and  enables  him,  in  case  his  right  thereto 
is  denied,  to  maintain  an  action  therefor :  B.  &  C.  Com  p. 
§  5636 ;  Case  Threshing  Mach.  Co.  v.  Campbell^  14  Or.  460 
(13  Pac.  324);  Marquam  v.  Sengfelder,  24  Or.  2  (32  Pac. 
676);  Reinstein  v.  Roberts,  34  Or.  87  (55  Pac.  90,  75  Am. 
St.  Rep.  564);  Mayes  v.  Stephens,  38  Or.  512  (63  Pac.  760, 
64  Pac.  319).  When  the  mortgagee  of  chattels,  after  con- 
dition broken,  secures  possession  of  the  mortgaged  prop- 
erty by  legal  process,  the  mortgagor's  title  thereto  is  not 
extinguished,  but  continues  until  the  lien  is  foreclosed  and 
he  is  divested  of  such  title  in  the  manner  prescribed  by 
law.  We  think  the  rule  deducible  from  a  construction  of 
our  statute  in  the  light  of  the  decisions  of  this  court  upon 
the  subject  may  be  fairly  stated  as  follows :  The  right  given 
to  a  mortgagee  of  chattels,  under  Section  5636,  B.  &  C. 
Comp.,  to  recover  the  possession  of  the  mortgaged  prop- 
erty after  condition  broken,  is  intended  to  enable  him  to 
secure  such  possession  for  the  purpose  of  foreclosure  only ; 
and  unless  there  is  some  debt,  ascertained  or  declared,  so 
that  the  foreclosure  can  be  had,  the  remedy  cannot  be  in- 
voked. If  the  obligation  is  unliquidated,  the- mortgagee 
must  resort  to  some  appropriate  judicial  proceeding  to 
enforce  his  lien,  in  which  the  amount  of  his  debt  can  be 
ascertained,  and  the  rights  of  the  parties  declared  and  en- 
forced. 

5.  In  Case  Threshing  Mach.  Co.  v.  Campbell,  14  Or.  460 
(13  Pac.  324),  it  is  intimated  that  the  mortgagee  of  chat- 
tels, having  secured  their  possession,  might  hold  them  until 
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the  mortgagor  redeems  or  in  some  other  manner  discharges 
his  obligation,  for  Mr.  Justice  Thaybr,  in  speaking  of  the 
mortgagee  and  of  his  right  to  the  mortgaged  property,  says : 
**  He  may  obtain  control  over  it  as  a  matter  of  right,  and  hold 
it. as  against  every  one  until  the  mortgagor  performs  the 
conditions  of  the  mortgage.''  If  the  language  quoted  was 
intended  to  mean  that  a  mortgagee  of  chattels  is  under  no 
legal  obligation  to  foreclose  his  mortgage,  and  that  the 
mortgagor,  to  free  his  property  from  the  lien  thereof,  must 
take  the  initiative,  we  cannot  yield  our  consent  thereto,  for 
the  question  was  not  involved  in  that  case  ;  and,  though 
the  excerpt  is  a  fair  statement  of  the  rule  that  prevails  in 
most  of  the  other  states,  it  is  not,  in  our  opinion,  warranted 
by  our  statute,  or  borne  out  by  the  decisions  of  this  court. 
Whatever  the  rule  may  be  in  other  states  of  the  Union,  it 
is  settled  in  this  state  that,  if  the  mortgagee  of  chattels 
takes  possession  of  the  mortgaged  property  after  condition 
broken,  he  cannot  be  permitted  to  keep,  treat,  or  dispose 
of  it  as  his  own.  The  mortgage  at  its  inception  creates 
only  a  lien  upon  the  property  affected  thereby,  and  the 
contract  is  not,  in  the  strict  sense  of  the  term,  a  sale  upon 
condition :  Woodside  v.  Adams^  40  N.  J.  Law,  417.  The 
legal  claim  which  he  asserts  upon  the  mortgagor's  default 
is  the  lien,  coupled  with  the  right  to  the  immediate  pos- 
session of  the  property ;  but,  the  mortgagee  being  a  trustee 
of  the  mortgagor,  the  union  of  such  lien  and  right  can  never 
ripen  into  a  title  until  the  lien  has  been  foreclosed  in  the 
manner  prescribed  by  law.  If  the  mortgagor,  with  the  con- 
sent of  the  mortgagee,  retains  possession  of  the  chattels 
mortgaged  after  condition  broken,  he  can  recover  their  full 
value  against  an  oflBcer  seizing  them  as  the  property  of  a 
third  person :  Luse  v.  Jones,  39  N.  J.  Law,  707.  When  the 
mortgagee  secures  possession  of  mortgaged  chattels,  it  is 
for  the  purpose  of  satisfying  his  debt,  upon  the  discharge 
of  which  his  right  to  the  property  ceases :  Freeman  v.  Free- 
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man,  17  N.  J.  Eq.  44.  If,  after  taking  possession  of  mort- 
gaged chattels,  be  sells  a  part  of  them  for  a  sufficient  sum 
to  pay  his  debt  and  expenses,  his  claim  to  the  remainder 
of  the  property  is  extinguished  ;  and,  if  be  afterwards 
makes  a  further  sale  thereof,  he  will  be  liable  to  the  mort- 

a 

gagor  therefor:  Charter  v.  Stevens,  3  Denio,  33  (45  Am. 
Dec.  444).  The  plaintiff's  mortgage  never  having  been  fore- 
closed, he  had  no  adequate  title  to  the  hops  subject  to  his 
lien,  and  hence  no  error  was  committed  in  directing  the 
jury  to  return  a  verdict  for  Buells. 

6.  It  is  also  insisted  that  the  court  erred  in  refusing  to 
permit  the  plaintiff  to  introduce  testimony  to  prove  that 
witbin  the  time  prescribed  he  tendered  to  Buells  the  sum 
of  $500,  under  the  terms  of  the  contract,  for  the  purpose 
of  harvesting  his  hops.  The  testimony  sought  to  be  intro- 
duced was  directed  to  an  issue  not  involved,  and  hence  the 
testimony  was  immaterial,  for,  if  plaintiff  was  entitled  to 
recover  the  possession  of  the  hops,  it  was  upon  the  theory 
that  the  security,  which  is  in  the  nature  of  a  chattel  mort- 
gage, conferred  such  right  upon  a  breach  of  the  conditions 
thereof ;  but  he  could  not,  in  any  view  of  the  case,  secure 
such  possession  under  an  executory  agreement. 

Other  errors  are  assigned,  but,  deeming  them  unimpor- 
tant, the  judgment  is  affirmed.  Affirmed. 

Decided  26  October,  1903. 

HEINEY    V.  HEIKEY.  ITW 

178  Pac.  1038.]  JLA^ 

Nkkd  of  Alleging  Owneilship  in  Forcible  Detainer  Cases. 

1.  Id  view  of  the  provisions  of  Section  5747  of  B.  &  C.  Comp.,  that  it  will  be 
ftufflclent,  in  actions  for  forcible  entry  and  detainer,  to  describe  with  convenient 
certainty  the  property  involved,  to  state  that  the  defendant  Is  in  possession  and 
unlawfully  holds  the  same  with  force,  and  that  plaintiff* is  entiUed  to  the  posses- 
sion, it  is  unnecessary  to  alle§:e  the  ownership. 

JuRisDicjTioN  or  Justice's  Courts— Title  to  Real  Property. 

2.  A  Justice's  court  is  not  ousted  of  Jurisdiction  in  an  action  of  forcible  de- 
tainer because  the  complaint  alleges  and  the  answer  admits  the  ownership  of  the 
land,  as  the  title  is  not  in  any  way  thereby  disputed. 

^5  Or.^V 
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Forcible  Detainer— Right  to  Amend  Appeal  Bond— 
8.  Where  there  Is  a  right  of  appeal  trom  a  Judgment  of  a  Justice's  court  in  an 
action  for  the  restitution  of  real  property,  the  appeal  is  not  perfected  until  the 
special  undertaking  for  twice  the  rental  value  of  the  property  has  been  given.  a» 
provided  by  Section  5754,  B.  A  C.  Comp.,  and  if  such  an  undertaking  is  not  given 
within  the  time  limited,  the  appeal  must  be  dismissed.  In  such  cases  the  privi- 
lege of  amendment  conferred  by  Section  2249  is  not  available,  because  such  prlTi- 
lege  applies  only  to  defective  undertakings,  and  in  the  absence  of  any  undertak- 
ing of  the  kind  required  there  is  nothing  to  amend  by. 

Di8MiH8iNa  Appeal— Specification  of  Reasons  in  Motion. 
4.  Where  it  is  the  duty  of  a  court  to  dismis  an  appeal  sua  tponte  an  indefluite 
motion  to  dismiss  will  be  considered  sufficient  to  require  for  action. 

F'rom  Multnomah  :  Alfred  F.  Sears,  Jr.,  Judge. 

This  is  an  action  of  forcible  detainer  of  a  tract  of  land 
known  as  the  "Joseph  Heiney  Farm,"  commenced  by 
Joseph  Heiney  against  his  sons,  Arthur  and  Albert  Heiney, 
in  a  justice's  court  of  Multnomah  County,  where  the  cause 
was  tried,  and  plaintiff  obtained  a  judgment  of  restitution 
of  the  demised  premises.  From  this  judgment  the  defend- 
ants attempted  to  appeal  by  giving  in  open  court,  at  the 
time  it  was  rendered,  an  oral  notice  thereof,  and  thereafter 
filing  an  undertaking  therefor,  but  failing  to  stipulate 
therein  for  the  payment  to  the  plaintiff  of  twice  the  rental 
value  of  the  real  property  of  which  restitution  was  adjudged, 
from  the  rendition  of  such  judgment  until  final  judgment 
in  said  action,  if  such  judgment  should  be  affirmed  on  ap- 
peal. The  transcript  having  been  filed  in  the  office  of  the 
clerk  of  the  circuit  court  for  said  county,  plaintiff's  coun- 
sel moved  said  court  to  dismiss  the  appeal,  assigning  the 
following  reasons  therefor:  "(1)  That  the  court  hath  not 
jurisdiction  to  try  said  cause;  (2)  that  no  proper  bond  or 
undertaking  upon  appeal  has  been  filed  in  this  cause  by 
appellants ;  (3)  that  no  appeal  has  been  taken  in  the  man- 
ner provided  by  law."  Before  the  determination  of  this 
motion,  but  thirty-six  days  after  the  notice  of  appeal  was 
so  given,  the  defendants'  counsel  moved  said  court  for  leave 
to  amend  the  transcript,  and  also  executed  and  filed  a  suffi- 
cient undertaking,  but,  their  motion  having  been  overruled, 
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the  appeal  was  dismissed,  and  from  the  latter  judgment 
they  appeal  to  this  court.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  Edward  T.  Taggart. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  John  H.  Hall. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion. 

1.  It  is  contended  by  defendants'  counsel  that,  the  com- 
plaint having  alleged  **that  plaintiff  is  the  owner  and  en- 
titled to  the  immediate  possession  "  of  the  demanded  prem- 
ises, the  action  is  in  ejectment,  and  not  forcible  detainer, 
and,  this  being  so,  the  justice's  court  had  no  jurisdiction 
of  the  subject-matter,  and  its  judgment  is  void,  and  hence 
the  undertaking  originally  given  was  sufficient,  and  the 
circuit  court  erred  in  dismissing  the  appeal  and  in  not  dis- 
missing the  action.  In  an  action  to  recover  the  possession 
of  real  property  held  by  force,  the  person  entitled  to  the 
premises  is  required  to  give  in  the  complaint  a  description 
thereof  with  convenient  certainty,  and  to  aver  that  the 
defendant  is  in  possession  thereof,  and  that  he  unlawfully 
holds  the  same  by  force,  and  that  plaintiff  is  entitled  to 
the  possession  thereof :  B.  &  C.  Comp.  §  5747.  It  will  thus 
be  seen  that  in  an  action  of  this  character  an  averment  of 
ownership  is  unnecessary. 

2.  The  allegation  of  ownership  in  the  complaint  is  not, 
however,  denied  in  the  answer,  and,  this  being  so,  the 
justice's  court  was  not  ousted  of  jurisdiction,  for  it  is  only 
when  the  title  to  real  property  comes  into  question  therein 
by  defense  or  plea,  and  the  evidence  taken  at  the  trial 
shows  that  such  title  is  actually  contested,  that  the  case 
must  be  certified  to  the  circuit  court:  Sweek  v.  Galbreath, 
11  Or.  516  (6  Pac.  220);  Malarkey  v.  O'Leary,  34  Or.  493 
(56  Pac.  521).    We  think,  therefore,  that  the  averments  of 


580  Heiney  v.  Heiney.  [43  Or. 

the  complaint  are  sufficient  to  confer  upon  the  justice's 
court  jurisdiction  of  the  subject-matter  of  the  action,  and 
that  such  court  was  authorized  to  render  a  judgment 
therein. 

3.  It  is  further  maintained  by  him  that  his  clients  having 
given  an  undertaking  on  appeal,  and,  on  objection  thereto, 
tendered  a  sufficient  undertaking  before  the  determina- 
tion of  the  motion  to  dismiss  the  appeal,  the  court  erred 
in  rendering  the  judgment  here  complained  of.  It  is  con- 
tended by  plaintiff's  counsel,  however,  that  the  legislative 
assembly  has  not  granted  the  right  of  appeal  from  judg- 
ments rendered  in  justices'  courts  for  the  restitution  of 
real  property,  and,  this  being  so,  no  error  was  committed 
in  dismissing  the  defendants'  appeal.  The  circuit  court 
having  based  its  decision  upon  the  failure  of  the  defend- 
ants to  give  the  undertaking  prescribed  by  law,  we  do  not 
deem  it  necessary  to  consider  whether  or  not  the  right  of 
appeal  has  been  granted  from  judgments  in  cases  of  forci- 
ble entry  and  detainer,  and  shall  assume,  without  decid- 
ing, that  such  right  has  been  conferred,  and  that  the  mode 
of  proceeding  thereunder  is  regulated  by  the  general  stat- 
ute on  appeals  from  judgments  rendered  by  justices'  courts, 
modified,  however,  by  the  statute  regulating  the  practice  in 
cases  of  trials  of  actions  for  the  restitution  of  real  property. 
A  judgment  given  in  a  justice's  court  in  a  civil  action  may 
be  appealed  from  to  the  circuit  court  for  the  county  by 
giving  oral  notice  thereof  in  open  court  on  the  rendition 
of  the  judgment  appealed  from,  or  at  any  time  within  thirty 
days  thereafter  by  serving  a  written  notice  thereof  on  the 
adverse  party,  or  his  attorney,  and  by  filing  the  original, 
with  proof  of  service  indorsed  thereon,  with  the  justice, 
and  by  giving  the  undertaking  for  the  costs  and  disburse- 
ments on  the  appeal :  B.  &  G.  Comp.  §  2240.  The  under- 
taking of  the  appellant  must  be  given  with  one  or  more 
sureties,  to  the  effect  that  he  will  pay  all  costs  and  disburse- 
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ments  that  may  be  awarded  against  him  on  the  appeal ;  but 
such  undertaking  does  not  stay  the  proceedings  unless  it 
further  provide  that  the  appellant  will  satisfy  any  judg- 
ment that  may  be  given  against  him  in  the  appellate  court 
on  appeal.  The  undertaking  must  be  filed  with  the  justice 
within  five  days  after  the  notice  of  appeal  is  given  or  filed  : 
B.  &  C.  Comp.  §  2241.  An  appeal  cannot  be  dismissed  oil 
the  motion  of  the  respondent  on  account  of  the  undertak- 
ing therefor  being  defective,  if  the  appellant,  before  the 
determination  of  the  motion  to  dismiss,  will  execute  a  suffi- 
cient undertaking,  and  file  the  same  in  the  appellate  court, 
upon  such  terms  as  may  be  deemed  just:  B.  &  C.  Comp. 
§  2249.  The  foregoing  excerpts  and  quotations  from  the 
statute  prescribe  the  general  mode  of  taking  an  appeal 
from  a  judgment  rendered  in  a  justice's  court.  The  statute 
regulating  the  practice  in  such  courts  in  actions  for  the 
recovery  of  the  possession  of  real  property  contains  the 
following  provision  :  *'If  judgment  be  rendered  against  the 
defendant  for  the  restitution  of  the  real  property  described 
in  the  complaint,  or  any  part  thereof,  no  appeal  shall  be 
taken  by  the  defendant  from  such  judgment  until  he  shall, 
in  addition  to  the  undertaking  now  required  by  law  upon 
appeal,  give  an  undertaking  to  the  adverse  party,  with  two 
sureties,  who  shall  justify  in  like  manner  as  bail  upon 
arrest,  for  the  payment  to  the  plaintiff  of  twice  the  rental 
value  of  the  real  property  of  which  restitution  shall  be 
adjudged  from  the  rendition  of  such  judgment  until  final 
judgment  in  said  action,  if  such  judgment  shall  be  affirmed 
upon  appeal":  B.  &  C.  Comp.  §  5754. 

It  will  be  remembered  that  the  defendants  did  not  give 
the  undertaking  prescribed  by  the  section  last  quoted  until 
after  plaintiff  moved  to  dismiss  the  appeal  in  consequence 
of  their  failure  in  this  respect.  The  defendants  having  filed 
a  sufficient  undertaking  before  the  determination  of  the 
motion  to  dismiss  the  appeal,  the  question  to  be  determined 
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is  whether  section  2249  of  the  statute,  hereinbefore  quoted, 
when  construed  in  connection  with  section  5754,  is  suffi- 
cient to  confer  jurisdiction  of  the  appeal  upon  the  circuit 
court.  In  Danvers  v.  Durkin,  14  Or.  37  (12  Pac.  60),  it  was 
held  that,  on  appeal  by  a  defendant  from  a  judgment  against 
him  in  an  action  of  forcible  entry  and  detainer,  the  giving 
of  the  undertaking  for  payment  to  the  plaintiff  of  twice  the 
rental  value  of  the  property  of  which  restitution  was  ad- 
judged, was  a  prerequisite  to  the  right  of  appeal.  In  decid- 
ing the  case,  Mr.  Chief  Justice  Lord,  speaking  for  the  court, 
says :  "  This  undertaking  is  a  special  one  for  rent,  and  must 
be  given  in  addition  to  the  undertaking  now  required  by 
law  upon  appeal  in  ordinary  cases.  The  language  of  the 
statute  is  in  denial  of  the  right  of  appeal  unless  this  under- 
taking is  given.  *No  appeal  shall  be  taken,'  it  declares, 
'until  the  defendant  shall,  in  addition,' etc.,  *give  this  under- 
taking,' or,  in  a  word,  perform  the  conditions  of  the  statute. 
To  make  this  provision  efficacious,  and  fulfill  the  require- 
ments of  the  law,  it  must  be  enforced  in  cases  of  actions 
of  this  kind."  We  think  the  decision  in  that  case  con- 
trolling in  this,  notwithstanding  Section  2249,  B.  &  C. 
Comp.,  authorizes  a  new  undertaking  to  be  filed  when  the 
one  given  on  appeal  is  defective.  In  the  case  at  bar  the 
defendant,  did  not  give  even  a  defective  undertaking  of  the 
kind  prescribed,  and,  this  being  so,  there  was  nothing  to 
amend  by,  and  hence  no  error  was  committed  in  refusing 
to  consider  the  undertaking  as  a  part  of  the  transcript. 

4.  It  is  insisted  by  defendant's  counsel  that  the  motion 
to  dismiss  the  appeal  was  too  indefinite  in  its  assignments 
to  point  out  the  particular  defect  relied  upon  to  secure  such 
dismissal.  The  undertaking  given  in  the  first  instance 
failed  to  confer  upon  the  circuit  court  jurisdiction  of  the 
appeal,  and  the  court,  upon  its  own  motion,  should  have 
dismissed  the  appeal  when  its  attention  was  called  to  the 
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defect,  and  we  think  the  motion  was  sufficient  for  that 
purpose. 

Other  errors  are  assigned,  but,  deeming  them  immate- 
rial, the  judgment  is  affirmed.  Affirmed. 


Decided  81  October,  1908. 

FLANDEBS  v.  MULTNOMAH  COUNTY. 

[78  Pac.  iai2.] 

Amendment  of  Statutes  — Implied  Repeal. 

An  amendmentof  a  law  underaconstltuttonal  proylslon  requiring  the  Rtatute 
to  be  set  out  in  full  as  amended  operates  as  an  entire  obliteration  of  the  former 
statute  from  the  time  the  new  law  goes  Into  effei^t,  and  nothing  can  thereafter  be 
done  under  Its  authority:  Smith  v.  Kellpt  24  Or.  461,  dlBtlngulshed. 

B.  (&  C.  Comp.  gg  3057, 8120,  providing  that  the  assessment  for  taxes  shall  begin 
on  the  flrst  Monday*  in  March,  and  setting  forth  the  dates  for  all  acts  in  reference 
thereto,  are  amended  by  Laws  1008,  p.  295,  setting  them  out  in  full  as  amended, 
and  subHtltutlng  an  entire  change  of  dates,  making  the  assessment  begin  on  the 
first  Monday  In  January,  etc.,  and  providing  that  the  new  law  shall  go  into  force 
January  1, 1904.  Held^  that  such  amendment  operated  as  an  entire  repeal  of  the 
former  statutes,  and,  on  the  taking  effect  of  the  new  law,  no  further  proceedings 
could  be  had  under  the  old,  though  the  effSect  was  to  leave  officials  without  au- 
thority to  estimate  and  apportion  the  necessary  tax  for  that  year. 

From  Multnomah :  John  B.  Clkland,  Judge. 

Suit  by  Maria  L.  Flanders  against  Multnomah  County 
and  its  officers,  wherein  there  was  a  decree  as  prayed,  and 
defendants  appeal.    Submitted  on  briefs  under  Rule  16. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  John 
Manning,  District  Attorney,  and  Carey  &  MaySj  with  an 
oral  argument  by  Mr,  Chas.  H,  Carey. 

For  respondent  there  was  a  brief  over  the  names  of 
Chas,  E.  S,  Wood^  Stewart  B.  Linthicuniy  and  J.  Couch  Flan- 
ders, with  an  oral  argument  by  Mr.  Linthicum>, 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  determine,  by  way  of  injunction,  the 
effect  of  certain  changes  contemplated  by  the  legislature 
in  the  law  relative  to  assessment  and  taxation  (Laws  1903, 
p.  295).    By  express  provision,  the  new  law  is  to  go  into 
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effect  and  be  in  force  from  and  after  the  1st  day  of  Janu- 
ary, 1904.  Section  3057,  B.  &  C.  Comp.,  provides  that  the 
assessor  shall  on  the  first  Monday  in  March  procure  a 
blank  assessment  roll,  and  forthwith  proceed  to  assess  all 
taxable  property  within  his  county,  and  return  such  roll 
to  the  county  clerk  on  or  before  the  first  Monday  in  Sep- 
tember, with  a  full  and  complete  assessment  of  such  tax- 
able property  entered  thereon ;  that  the  county  court  may, 
if  necessary,  extend  the  time  for  returning  such  roll  until 
the  first  Monday  in  October ;  and  that  every  person  shall 
be  assessed  in  the  county  where  he  resides  on  the  1st  day 
of  March  of  the  year  when  the  assessment  shall  be  made. 
By  the  amendment  thereto,  the  assessor  will  be  required 
on  the  first  Monday  of  January,  1904,  and  on  the  first 
Monday  in  January  of  each  year  thereafter,  to  procure 
a  blank  assessment  roll,  proceed  with  the  assessment  of 
the  taxable  property  owned  by  each  person  on  January 
1st  of  each  year,  and  return  the  same  on  or  before  the  first 
Monday  in  July.  Section  3060  of  the  compilation  pro- 
vides that  the  assessor  shall  give  three  weeks'  public  no- 
tice that  on  the  last  Monday  in  August  the  board  of  equali- 
zation will  attend  at  the  county  clerk's  office,  publicly  to 
examine  the  roll,  make  corrections,  etc.  The  amendment 
provides  for  the  meeting  of  such  board  on  the  first  Mon- 
day in  July.  Section  3084  provides  that  the  county  court 
or  the  board  of  county  commissioners  shall,  at  its  term 
in  January  of  each  year,  estimate  the  amount  of  money 
to  be  raised  in  each  county  for  county  purposes,  and  ap- 
portion such  amount,  together  with  the  amount  of  state 
and  school  taxes  required  by  law  to  be  raised  in  the 
county,  according  to  the  valuation  of  the  taxable  property 
in  the  county  for  the  year.  The  amendment  fixes  the  time 
for  making  the  estimate  and  apportionment  at  the  Sep- 
tember term  of  each  year.  Section  3085  provides  that,  for 
the  purpose  of  raising  revenue  for  county  purposes,  the 
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county  court  or  board  of  commissioners  for  each  county 
shall,  at  its  January  term  in  each  year,  levy  a  tax  upon  all 
taxable  property  in  its  county,  sufficient  in  amount  to  de- 
fray the  expenses  thereof.  The  amendment  requires  the 
levy  to  be  made  at  the  September  term  in  each  year.  Sec- 
tion 3090  relates  to  the  apportionment  of  revenues  among 
the  counties  by  the  Governor,  Secretary  of  State,  and  State 
Treasurer  in  January.  The  amendment  requires  it  to  be 
made  in  July  of  each  year.  Section  3106  provides  for  the 
payment  of  taxes  on  the  first  Monday  in  April  and  Octo- 
ber of  each  year;  the  amendment,  for  the  payment  on  or 
before  the  31st  day  of  December  of  the  same  year  and  the 
first  Monday  in  the  April  following ;  section  3107,  that  the 
sheriff  shall  proceed  to  collect  immediately  after  the  first 
Monday  in  May;  section  3112,  that  he  shall  extend  the 
delinquent  list  on  the  roll  after  the  first  Monday  of  Octo- 
ber ;  and  section  3120,  that  upon  the  return  of  the  roll  to 
him  he  shall  give  notice  of  the  sale  of  real  property  for 
delinquent  taxes,  to  be  made  not  later  than  March  1st  of 
each  year.  The  amendments  of  these  sections  require  the 
sheriff  to  proceed  to  collect  immediately  after  the  first 
Monday  in  February,  to  extend  the  delinquent  list  after 
the  first  Monday  in  April,  and  to  give  notice  of  sale  for 
delinquent  taxes  to  be  held  not  later  than  October  1st  of 
each  year.  These  sections  are  all  amended  in  the  usual 
manner,  and  as  contemplated  by  the  Constitution  (Const. 
Or.  Art.  IV,  §  22),  by  setting  them  out  in  full  in  the  amend- 
atory act  as  amended. 

It  will  readily  be  observed  that  the  purpose  of  the 
amendatory  act  is  to  change  the  dates  upon  which  the 
several  official  acts  designated  shall  be  performed,  the 
mode  of  assessment  and  levy  and  the  manner  of  collection 
remaining  the  same.  All  the  dates  in  the  process  are 
completely  shifted ;  that  is  to  say,  instead  of  beginning 
the  assessment  on  the  first  Monday  in  March,  and  making 
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it  as  of  that  date,  returning  the  roll  on  or  before  the  first 
Monday  in  September,  giving  notice  of  the  meeting  of  the 
board  of  equalization  on  the  last  Monday  in  August  to 
examine  and  correct  the  roll,  making  the  estimate  and 
levying  the  tax  at  the  January  term  of  the  county  court, 
and  apportioning  the  revenues  by  the  state  board  to  the 
several  counties  in  January,  the  amendments  contemplate 
that  the  assessment  shall  begin  on  the  first  Monday  in 
January,  and  be  made  as  of  that  date;  that  the  return 
shall  be  made  on  or  before  the  first  Monday  in  July,  notice 
given  of  the  meeting  of  the  board  of  equalization  to  be 
held  on  that  dav;  that  the  estimate  be  made  and  tax  levied 
at  the  September  term  of  the  county  court,  and  that  the 
apportionment  of  revenues  to  the  several  counties  shall  be 
made  in  July,  and  instead  of  the  taxes  becoming  payable 
on  the  first  Monday  in  April  and  October,  and  requiring 
the  sheriff  to  proceed  to  collect  after  the  first  Monday  in 
May, to  extend  the  delinquent  listen  the  roll  after  the  first 
Monday  in  October,  and  give  notice  of  the  sale  of  real 
property  for  delinquent  taxes  to  be  made  not  later  than 
March  1st,  the  amendments  contemplate  that  the  taxes 
shall  become  payable  on  or  before  December  31st  and  the 
first  Monday  in  April  following ;  that  the  sheriff  shall  pro- 
ceed with  collections  after  the  first  Monday  in  February, 
extend  the  delinquent  list  after  the  first  Monday  in  April, 
and  give  notice  for  the  delinquent  sale,  to  be  held  not  later 
than  October  1st.  The  true  situation  is  perfectly  manifest. 
The  old  statute  relative  to  the  matters  alluded  to  is  to  be 
replaced  by  the  amendments,  thus  abrogating  completely 
the  law  as  it  now  stands.  It  is  not  the  case  of  a  repeal, 
either  directly  or  by  implication,  except  as  the  amend- 
ments supersede  and  displace  the  old  statute.  The  new 
is  substituted  for  the  old,  leaving  no  vestige  of  the  old  for 
operation. 

Such  is  the  holding  of  the  Supreme  Court  of  Indiana, 
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under  a  constitutional  clause  providing  the  mode  for  re- 
vision and  amendment  precisely  as  ours,  and  from  which 
ours  was  probably  adopted,  in  Blakemore  v.  Dolan^  50  Ind. 
194,  204,  where  the  court  say  "that,  when  a  section  in  an 
existing  law  is  amended  in  the  mode  prescribed  by  the 
Constitution,  it  ceases  to  exist,  and  the  section  as  amended 
supersedes  such  original  section,  ♦  ♦  and  becomes  incor- 
porated in,  and  constitutes  a  part  of,  the  original  act;  and 
the  original  section  is  as  effectually  repealed  and  obliter- 
ated from  the  statute  as  if  it  had  been  repealed  by  express 
words."  So  it  was  held  in  State  v.  Ingeraoll,  17  Wis.  651, 
where  the  court  was  considering  the  effect  of  a  statute 
which  provided  that  a  certain  section  of  a  former  statute 
should  be  '^amended  so  as  to  read  as  follows,"  that  the  con- 
clusion was  irresistible  that  any  provision  of  the  section 
not  found  in  the  new  act  was  repealed,  saying :  "This  must 
be  so,  since  the  legislature  says  expressly  that  that  section 
shall  thereafter  read  and  be  to  the  effect  following ;  then 
going  on  to  enact  a  complete  substitute  for  the  former 
provision.  In  what  clearer  manner  could  the  legislature 
indicate  its  intention  to  supersede,  change,  and  repeal 
section  5  [Rev.  Stat.  1858,  c.  35],  than  by  the  one  adopted? 
It  is  amended  so  as  to  read  and  be  to  the  effect  therein 
prescribed,  and  quite  different  from  what  it  was  as  it  for- 
merly existed.  #  *  The  legislature  in  effect  says  that  such 
provision  of  law  shall  be  read  and  construed  to  be  as 
therein  declared,  and  shall  have  no  other  meaning  or  effect 
given  to  it."  The  same  court,  in  Goodno  v.  City  of  Oskosht 
31  Wis.  127,  129,  in  further  exposition  of  the  rule  as  laid 
down  in  State  v.  Ingersoll^  and  applying  it  to  the  case  in 
hand,  say:  "This  court  decided  that  where  a  statute  pro- 
vides that  a  certain  section  of  a  former  statute  shall  be 
'amended  so  as  to  read  as  follows,'  etc.,  any  provision  of 
such  section  not  found  in  the  new  statute  is  repealed.  It 
follows  very  clearly  from  that  decision  that,  whatever  pro- 
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vision  of  the  former  statute  was  in  force  after  the  amend- 
ment of  1868,  it  was  so  in  force  because  of  being  found  in 
the  amended  act,  and  that,  if  all  or  substantially  all  of  the 
former  section  continued  to  be  the  law,  it  was  merely  by 
reason  of  its  having  been  copied  into  and  reenacted  with 
the  amendment.  The  original  section,  as  an  independent 
and  distinct  statutory  enactment,  ceased  to  have  any  ex- 
istence the  very  moment  the  amendatory  act  was  passed 
and  went  into  effect,  and  whatever  provisions  of  it  re- 
mained as  law  were  such  solely  by  virtue  of  being  again 
enacted  in  the  amendment.  The  original  section,  as  a  sepa- 
rate statute,  was  as  effectually  repealed  and  obliterated 
from  the  statute  book  as  if  the  repeal  had  been  by  direct 
and  express  words,  and  none  of  its  provisions  had  been 
reenacted."  This  statement  of  the  law  is  well  substan- 
tiated and  is  unquestionably. sound.  See,  further,  Denver 
&  R  G,  Ry.  Co.  V.  Crawford,  11  Colo.  598  (19  Pac.  673); 
People  V.  McNulty,  93  Cal.  427  (29  Pac.  61);  State  v.  Aridrews, 
20  Tex.  230. 

Applying  the  rule  to  the  present  exigency,  all  the  sec- 
tions of  the  old  law^  relative  to  the  assessment  and  collec- 
tion of  taxes  set  out  in  the  amendatory  act,  as  amended  to 
be  in  force  and  effect  from  and  after  January  1, 1904,  will 
be  wholly  obliterated  and  superseded  by  the  new  sections 
as  contained  in  the  amendatory  act,  which  latter  will  be- 
come solely  operative  and  effective  from  and  after  that 
date.  The  logical  consequence  is  that  the  county  court  or 
the  board  of  county  commissioners  will  be  left  without 
power  or  authority  to  estimate  the  amount  of  money  to  be 
raised  for  county  purposes,  or  to  apportion  the  same  with 
the  state  and  school  taxes  according  to  the  valuation  of 
the  taxable  property  in  the  county,  or  to  levy  a  tax  thereon 
for  the  purpose  of  raising  revenue  at  its  term  in  January. 
So  with  the  Governor,  Secretary  of  State,  and  State  Treas- 
urer.   They  cannot  act  in  apportioning  the  revenues  for 
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the  state  among  the  counties  until  Julj.  Whatever  act 
shall  be  or  shall  have  been  regularly  done  under  the  old 
law  up  to  the  time  of  the  taking  effect  of  the  amendatory 
act  must  stand  as  perfectly  valid  and  effectual ;  but  no  act 
can  be  performed  thereafter  under  the  sections  of  the  old 
law  falling  within  the  purview  of  the  amendments,  simply 
because  it  will  not  then  exist  or  be  at  all  operative,  hav- 
ing been  wholly  obliterated  and  displaced  by  such  amend- 
ments. Such  is  the  necessary  and  inevitable  effect  of  the 
legislation,  adopted,  no  doubt,  in  its  present  form,  through 
casual  oversight ;  and  although  it  may  operate  unfortu- 
nately, in  leaving  the  state  and  its  subordinate  political 
subdivisions  without  adequate  revenues  for  the  current 
year,  the  courts  are  powerless  to  remedy  the  evil.  They 
cannot  legislate,  but  must  construe  the  law  and  determine 
its  effect  as  they  find  it,  and  beyond  that  they  cannot 
assume  to  act.    This  is  decisive  of  the  controversy. 

It  has  been  suggested,  however,  that  the  case  of  Smith 
V.  Kelly,  24  Or.  464  (33  Pac.  642),  and  other  authorities 
announcing  a  like  principle,  might  afford  a  solution  of  the 
problem  favorable  to  the  appellants.  But  it  is  not  to  the 
purpose.  In  that  case  there  was  a  repeal  of  the  mortgage 
tax  law,  together  with  the  remedy  especially  provided  for 
the  collection  of  taxes  levied  on  mortgages ;  and  it  was 
held  that  the  repeal,  not  being  of  a  special  tax  law,  but  in 
the  nature  of  a  revision  of  the  general  taxing  system,  did 
not  affect  taxes  theretofore  levied  against  property  of  that 
species,  and  that,  a  remedy  still  remaining  under  the  gen- 
eral provisions  for  the  collection  of  revenue,  the  payment 
of  taxes  so  levied  was  susceptible  of  enforcement  thereby  ; 
therefore  that  the  taxes  assessed  and  levied  against  mort- 
gages did  not  fail  because  of  the  want  of  a  remedy  to  en- 
force their  collection.  The  case  at  bar  is  not  of  that  char- 
acter. Here  there  will  be  a  valid  assessment  of  property 
prior  to  the  taking  effect  of  the  amendments,  but  no  levy 
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of  any  tax  thereon,  and  there  will  exist  no  power  or  au- 
thority, under  the  new  law  or  elsewhere,  to  make  any  levy 
prior  to  the  September  term  of  the  county  court  or  board 
of  commissioners,  nor  will  any  tax  become  due  or  payable 
until  later,  and  no  remedy  will  remain  or  exist  to  be  ap- 
plied for  its  collection  until  after  that;  and  there  is  abso- 
lutely no  room  for  an  interpretation  giving  the  amend- 
ments prospective  application  and  force  as  to  assessments 
already  completed  by  the  assessors.  The  tax  system  is 
revised,  it  is  true,  but  the  power  of  levying  the  tax  at  the 
time  appointed  under  the  old  law,  together  with  the  rem- 
edy, is  entirely  swept  away,  so  that  we  must  look  to  the 
amendments  for  whatever  of  vitality  there  may  be  in  the 
law.  It  follows  from  from  these  conclusions  that  Multno- 
mah county  and  its  officers  must  be  enjoined  from  pro- 
ceeding under  the  provisions  of  the  old  law  as  compre- 
hended by  the  amended  sections  from  and  after  January 
1, 1904,  and  a  decree  will  be  here  entered  accordingly. 

Affirmed. 

Argued  21  October,  decided  Id  November,  1908. 
IiA  VIE  V.  TOOZE. 

43    590  l74Pac.210.J 

46    212 

Construction  of  Executory  Contract  of  8alb— Passing  Titlk. 

1.  Title  does  not  pasH  to  an  unsegregated  number  or  quantity  of  chatteU,  aii,  a 
stated  number  of  pounds  of  hops  out  of  a  certain  crop,  by  a  contract  for  their  sale 
infuturoj  in  the  absence  of  a  special  provision  to  that  effect. 

Competency  of  Evidence  of  Delivery  Under  Executory  Contract. 

2.  Where  replevin  is  brought  for  property  contracted  for  delivery  when  it 
shall  come  Into  existence,  It  may  be  shown  that  the  property  was  actually  dellv- 
ered  In  pursuance  of  the  contract,  as  thereby  the  buyer  perfected  his  title. 

Parol  Evidence  to  Identify  Person  Meant  by  Writing. 

8.  Where  a  power  of  attorney  appoints  C.  K.  and K.,  said  C.  K.  and 

K.,  composing  the  Arm  of  K.  Bros.,  and  doing  business  in  the  name  of  K.  Broct., 
as  the  grantor's  lawfVil  attorneys,  etc.,  parol  evidence  is  admissible  to  supply  the 
Christian  name  of  the  person  whose  Christian  name  was  left  blank,  it  not  tending 
to  enlarge  or  alter  the  writing,  but  rather  to  identify  a  person  referred  to  therein. 

From  Marion:   George  H.  Burnett,  Judge. 

This  is  an  action  by  Geo.  La  Vie  against  Walter  L.  Tooze 
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to  recover  the  possession  of  40  bales  of  hops,  or  $1,662.12, 
the  value  thereof,  in  case  delivery  could  not  be  had,  and 
$300  for  the  alleged  wrongful  detention  thereof.  The  an- 
swer denies  the  material  allegations  of  the  complaint,  and 
avers  that  the  hops  are  of  the  value  of  $2,000,  and,  for  a 
further  defense,  alleges,  in  substance,  that  at  all  the  times 
mentioned  in  the  complaint  the  defendant  was  the  owner 
of  the  hops,  and  in  the  rightful  possession  thereof  until 
November  3, 1902,  when  they  were  wrongfully  taken  from 
him  by  the  plaintiff,  to  his  damage  in  the  sum  of  $100. 
For  a  second  defense  it  is  stated,  in  substance :  That  on 
January  16,  1902,  plaintiff  and  one  J.  R.  Kaser  entered 
into  an  executory  contract  for  the  sale  of  8,000  pounds  of 
hops  to  be  grown  by  the  latter  in  Marion  County  during 
that  year ;  a  copy  of  the  agreement  being  attached  to,  and 
made  a  part  of,  the  answer ;  that  in  pursuance  of  such  con- 
tract, plaintiff,  at  the  time  it  was  entered  into,  advanced  to 
Kaser  $1.00,  and  thereafter  various  other  sums,  amounting, 
with  interest,  on  October  31, 1902,  to  $490.50,  which  sum  on 
that  date  Kaser  tendered  to  plaintiff,  who  refused  to  accept 
the  same,  or  any  part  thereof,  and  was  thereafter  deposited 
in  court  for  him  with  the  answer ;  that  the  hops  mentioned 
in  the  complaint  are  the  identical  hops  specified  in  the  con- 
tract, and  plaintiff's  only  claim  or  title  thereto  is  by  virtue 
of  the  executory  agreement ;  that,  after  the  execution  of  the 
contract,  Kaser  cultivated,  harvested,  baled,  and  retained 
the  hops  in  his  possession  until  about  November  1,  1902, 
when  he  sold  and  transferred  them  to  the  defendant ;  that 
Kaser  performed  all  the  terms  of  the  agreement  upon  his 
part,  but  plaintiff  refused  to  comply  with  the  stipulations 
thereof  assumed  by  him.  A  supplemental  answer  was  filed, 
alleging  that,  since  the  filing  of  his  answer,  plaintiff  wrong- 
fully secured  the  possession  of  and  unlawfully  removed 
the  hops  from  the  state,  and  converted  them  to  his  own 
use,  to  the  defendant's  damage  in  the  sum  of  $2,000.    Re- 
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plies  having  put  in  issue  the  allegations  of  new  matter  in 
the  original  and  supplemental  answers,  a  trial  was  had, 
resulting  in  a  judgment  that  defendant  was  the  owner  and 
entitled  to  the  immediate  return  and  possession  of  the 
hops,  or  to  recover  $1,800,  the  value  thereof,  and  the  sum 
of  932.60  as  damages,  from  which  judgment  plaintiff  ap- 
peals. Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Car- 
son &  Adams, Peter  H.  D^Arcy,  and  John  M.Oearin^wiih  an 
oral  argument  by  Mr,  D*Arcy  and  Mr,  Loring  K.  Adams, 

For  respondent  there  was  a  brief  over  the  names  of 
Hiram  Overton,  L,  J,  Adams,  and  Geo.  G.  Bingham,yfiih  an 
oral  argument  by  Mr,  Overton  and  Mr.  Bingham. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

Counsel  for  plaintiff  offered  in  evidence  a  power  of  at- 
torney executed  by  him  August  13, 1902,  the  material  part 
of  which  is  as  follows : 

'*Know  all  men  by  these  presents  that  I,  George  A.  La 
Vie,  of  the  State,  County  and  Citj'^  of  New  York,  have  made, 
constituted  and  appointed,  and  by  these  presents  do  make, 

constitute  and  appoint,  Conrad  Krebs  and Krebs,  of 

the  City  of  Salem,  in  the  State  of  Oregon,  said  Conrad 
Krebs  and Krebs  composing  the  firm  of  Krebs  Broth- 
ers, and  doing  business  under  the  name  of  Krebs  Brothers, 
my  due  and  lawful  attorneys  for  me  and  in  my  name,  place 
and  stead,  to  institute  and  carry  on  all  legal  proceedings 
necessary  to  compel  the  performance  of  the  written  con- 
tracts entered  into  by  the  said  George  A.  La  Vie  in  the 
State  of  Oregon  for  the  purchase  or  consignment  of  hops, 
♦  *  to  receive  any  and  all  of  the  said  hops  when  delivered." 

An  objection  to  this  instrument  on  the  ground  that  it 
w'\s  immaterial  and  irrelevant,  and  that  it  therefrom  ap- 
peared that  Conrad  Krebs  only  was  appointed  agent,  hav- 
ing been  sustained,  an  exception  was  saved.  M.  W.  Krebs 
appearing  as  plaintiff's  witness,  the  following  questions 


Nov.  1903.]    '  La  Vie  v.  Tooze.  593 

were  propounded  to  him  :  **  Are  you  a  member  of  the  part- 
nership of  Krebs  Bros.?"  "  I  will  ask  you,  Mr.  Krebs,  who, 
on  the  16th  day  of  January,  1902,  in  this  county,  consti- 
•  tuted  the  firm  of  Krebs  Bros.?"  "  I  will  ask  you,  Mr.  Krebs, 
what  you  did  with  Mr.  Kaser,  on  the  25th  day  of  October, 
1902,  with  respect  to  the  delivery  of  the  hops  mentioned 
in  the  pleadings  in  this  case  to  La  Vie  by  you,  as  La  Vie's 
agent?"  Plaintiff's  counsel  here  said  to  the  court:  **  We 
want  to  show  an  actual  delivery  of  the  hops."  **  I  will  ask 
you,  Mr.  Krebs,  if  you  know  who  was  the  agent  of  La  Vie 
in  Marion  County  at  that  time  —  on  October  25,  1902." 
Objections  to  these  questions  on  the  ground  that  they  were 
immaterial  and  incompetent  having  been  sustained,  plain- 
tiff's counsel  stated  to  the  court :  "  One  thing  I  overlooked, 
and  that  is,  I  want  to  prove  by  this  witness  that  he  was  a 
member  of  the  firm  of  Krebs  Bros.,  and  that  the  firm  was 
constituted  of  Conrad  Krebs,  Leonard  Krebs,  and  M.  W. 
Krebs."  It  is  contended  by  plaintiff's  counsel  that  the 
court  erred  in  excluding  the  power  of  attorney  and  in  not 
permitting  the  witness  to  answer  the  questions  above 
quoted. 

1.  The  contract  entered  into  for  the  sale  of  the  hops  was 
executory,  requiring  Kaser  to  care  for,  cultivate,  and  har- 
vest the  crop;  thus  showing  that  no  title  or  right  of  pos- 
session passed  by  the  instrument,  and  thereby  precluding 
the  maintenance  of  an  action  to  recover  possession  of  the 
property:  Backhaus  v.  Buells,  43  Or.  558  (73  Pac.  342). 

2.  In  this  state  of  the  case,  the  power  of  attorney  was 
immaterial,  unless  there  was  a  voluntary  delivery  of  the 
hops  to  plaintiff's  duly  constituted  agent.  It  will  be  re- 
membered that  the  witness  was  asked  what  he,  as  plain- 
tiff's agent,  did  October  25,  1902,  with  reference  to  the 
delivery  of  the  hops;  and,  an  objection  to  the  question 
having  been  sustained,  plaintiff's  counsel  stated   to  the 
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court :  '*  We  want  to  show  an  actual  delivery  of  the  hops." 
It  is  fairly  inferable  from  the  question  and  the  statement 
quoted  that  Kaser  delivered  the  hops  to  the  witness,  and, 
if  the  latter  was  plaintiff's  agent,  the  executory  contract 
became  executed,  and  the  right  of  possession  of  the  prop- 
erty passed  by  such  act ;  and,  if  it  was  thereafter  taken  by 
any  person  from  the  plaintiff  without  his  consent,  this 
action  could  be  maintained  to  recover  its  possession. 

3.  It  will  also  be  remembered  that  plaintiff's  counsel 
stated  that  he  wanted  to  prove  by  the  witness  that  he  was 
a  member  of  the  firm  of  Krebs  Bros.,  which  consisted  of 
Conrad  Krebs,  Leonard  Krebs,  and  M.  W.  Krebs;  and 
this  presents  the  question  whether  or  not  oral  testimony 
was  admissible  to  show  that  any  other  than  Conrad  Krebs, 
who  is  named  in  the  power  of  attorney,  was  by  that  instru- 
ment .appointed  plaintiff's  agent.    In  Price  v.  Page,  4  Ves. 

Jr.  679,  a  legacy  having  been  bequeathed  to Price, 

the  son  of Price,  it  was  held  that  testimony  was  ad- 
missible to  show  the  Christian  name  of,  and  to  prove  the 
identity  of,  the  legatee.  In  Herring  v.  Boston  Iron  Co.  1 
Gray,  134,  a  written  agreement  having  been  entered  into 
whereby  the  plaintiff  agreed  to  slate  a  building  to  be  erected 
in  South  Boston  "  by  Horace  Gray,  Esq.,  and  others,"  it 
was  held  that  extrinsic  evidence  was  admissible  to  show 
who  were  designated  by  the  words  "and  others"  in  the 
written  agreement,  Mr.  Justice  Thomas  saying:  *'To  as- 
certain who  are  the  parties,  resort  must  be  had,  in  the 
first  instance,  to  the  written  instrument.  If  this  fail  to 
designate  them,  or  either  of  them,  resort  must  be  had  to 
extrinsic  evidence  to  supply  the  want."  In  Wadsworth  v. 
Allen,  8  Grat.  174  (56  Am.  Dec.  137),  in  an  action  on  a 
letter  of  credit  addressed  to  Wadsworth  and  Williams,  it 
was  held  that  testimony  was  admissible  to  prove  that  the 
letter  was  intended  for  Wadsworth,  Williams  &  Co.,  so  as 
to  hold  the  writer  bound  to  the  latter  thereon.    In  Leach 
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V.  DodsoUf  64  Tex.  185,  a  grant  of  real  property  having 

been  made  to Hale,  it  was  held  that  testimony  was 

admissible  to  prove  the  Christian  name.  In  Holmes  v. 
Moon,  7  Heisk.  506,  a  deed  having  been  executed  to  Jar- 
rett  Moon  &  Co.,  it  not  appearing  whether  the  firm  was 
composed  of  Jarrettand  Moon  and  others,  or  Jarrett  Moon 
(one  person)  and  others,  it  was  held  that  the  uncertainty 
arising  from  the  omission  of  the  Christian  names  of  the 
grantors  might  be  removed  by  parol  proof.  The  rule  is 
well  settled  in  this  state  that  parol  evidence  is  admissible 
to  explain  an  ambiguity,  to  identify  property,  and  to  apply 
an  instrument  to  the  subject-matter  to  which  it  relates : 
B.  &  C.  Comp.  §  704 ;  Jones  v.  Dove,  6  Or.  188 ;  Boehreinger 
V.  Creighton,  10  Or.  42 ;  House  v.  Jackson,  24  Or.  89  (32 
Pac.  1027);  Sommer  v.  Island  Merc,  Co.  24  Or.  214  (33  Pac. 
559);  Reinstein  v.  Roberts,  34  Or.  87  (55  Pac.  90,  75  Am. 
St.  Rep.  564).  The  testimony  rejected  by  the  court  did  not, 
in  our  opinion,  tend  to  enlarge  the  power  of  attorney,  but 
was  calculated  to  show  who  were  intended  by  the  designa- 
tion "  Krebs  Brothers,"  and  for  that  purpose  was  admis- 
sible, as  was  also  the  testimony  which  might  have  disclosed 
that  the  hops  had  been  voluntarily  delivered  by  Kaser  to 
plaintiff's  agent.  For  the  error  committed  in  excluding 
such  testimony,  the  judgment  is  reversed,  and  a  new  trial 
ordered.  Reversed. 


Decided  1  February,  rehearing  denied  2  Maroh,  1901. 
SMITH'S  ESTATE. 
Arnold  v.  Smith. 

[78  Pac.  386,  76  Pac.  138.] 

Appeal.  — Obdbr  to  Sell  Realty— Widow  as  Adverse  Party. 

1.  The  widow  Is  not  a  necessary  or  even  a  proper  party  to  a  proceeding  to  pro- 
cure the  sale  of  the  realty  of  a  decedent  to  pay  debts,  and  her  position  Is  not  affected 
by  her  being  a  Joint  maker  with  her  deceased  hasband  of  the  obligations  to  be 
paid.  Not  being  properly  In  the  litigation,  she  Is  in  no  sense  an  adverse  party  to 
any  appeal,  under  Section  549,  subd.  1  of  B.  d^  C.  Comp. 

Effect  of  Administrator's  Sale  on  Dower. 

2.  A  widow's  right  of  dower  is  not  affected  by  a  sale  of  realty  to  pay  debts  of 
her  deceased  husband. 
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Obdeb  to  Sell.  Realty— Appeal. able  Intebest  of  Administbatob. 

3.  An  admlnlsLrator  has  an  appealable  Interest  In  an  order  of  a  county  court 
dismissing  bis  petition  for  a  license  to  sell  property  of  tbe  estate  to  pay  a  claim 
wbicb  bas  been  allowed. 

Evidence  of  Residence  of  Cbeditob. 

4.  Tbe  evidence  is  satisfactory  tbat  tbe  creditor  whose  claim  was  allowed  In 
this  case  was  a  resident  of  this  state  when  the  claim  became  due. 

BUBDEN  OF  PBOOF  ON  THE  ENTIBE  CASE. 

5.  Under  tbe  general  rule  that  tbe.party  making  an  allegation  bas  tbe  burden 
of  proof  in  reference  to  It,  tbe  objectors  to  an  order  for  the  sale  of  a  decedeiit'K 
realty,  on  the  ground  that  the  claimant  was  not  a  resident  of  this  state  when  bis 
claim  matured,  must  prove  their  case,  taking  into  account  all  admissions  and  all 
presumptions  trom  conceded  or  established  facts. 

Extending  Limitations  Thbough  Payment  by  Joint  Makeb. 

6.  Under  B.  &  C.  Com  p.  1 25,  providing  that  if  any  payment  shall  be  made  on  a 
contract  after  it  has  become  due,  tbe  limitation  shall  commence  f^om  such  pay- 
ment, a  payment  by  one  Joint  maker  of  a  note  before  limitation  has  expired  will 
continue  the  liability  as  to  all. 

Statutes  of  "Washington  — Claims  — Nonintebvention  Will. 

7.  Section  6228  of  Ballinger's  Ann.  Codes  A  Stat  Wash.,  providing  that  claims 
not  presented  against  an  estate  within  one  year  after  the  first  publication  of  the 
notice  to  creditors  shall  be  barred,  does  not  apply  to  claims  against  an  estate  set- 
tled under  what  is  known  in  that  state  as  a  nonintervention  will. 

Laches  in  Asking  fob  Sale  of  Decedent's  Realty. 

8.  A  delay  of  nearly  ten  years  in  procuring  letters  of  administration  and  filing 
a  petition  for  license  to  sell  real  estate  to  pay  a  claim  against  a  testator's  estate, 
the  ownership  or  condition  of  tbe  realty  not  having  changed,  and  the  time  for  the 
running  of  the  statute  as  to  realty  not  having  elapsed,  is  not  such  laches  as  u>  bar 
the  right  to  make  the  sale. 

Estoppel  —  Admissions  in  Pleadings  by  Guabdians  ad  Litem. 

9.  An  admission  in  a  pleading  must  be  taken  as  true  not  only  on  tbe  trial  of 
tbe  cause  in  which  such  admission  is  made,  but  on  appeal  as  well,  whether  the 
admission  be  made  by  a  competent  person  or  by  an  infant  through  a  guardian 
ad  litem.  For  Instance :  It  being  admitted  In  objecting  to  an  administrator's  peU- . 
tion  for  leave  to  sell  the  real  property  to  pay  claims  against  decedent  tbat  tbe  only 
property  belonging  to  tbe  estate  is  such  realty,  the  objectors,  whether  adults,  or 
minors  acting  through  a  guardian,  will  not  be  permitted  to  urge  on  appeal  an 
absence  of  proof  that  the  personalty  had  been  exhausted. 

From  Multnomah:  John  B.  Cleland,  Judge. 

Proceedings  for  the  sale  of  real  estate  of  a  decedent  for 
the  purpose  of  paying  claims  against  the  estate.  From  a 
decree  of  the  circuit  court  reversing  an  order  of  the  county 
court  and  directing  a  sale  the  property,  the  objectors  ap- 
peal. A  motion  to  dismiss  the  appeal  was  overruled,  and 
the  decree  afterward  affirmed,  both  opinions  being  written 
by  Mr.  Justice  Wolverton. 

Motion  Overruled  :  Affirmed. 
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On  Motion  to  Dismiss  the  Appeal. 

Mt.  S.  B.  Huston  for  the  motion. 
Mr,  G,  C.  Moser,  contra. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  motion  to  dismiss  the  appeal  from  the  decree 
of  the  circuit  court  reversing  an  order  and  decree  of  the 
county  court  of  Multnomah  County,  and  remanding  the 
cause,  with  directions  to  grant  an  order  of  sale  of  the  real 
property  belonging  to  the  estate  of  the  deceased,  for  the  pur- 
pose of  paying  a  certain  alleged  claim  against  the  estate  and 
the  expenses  of  administration.  The  deceased  died  testate 
in  the  State  of  Washington,  leaving  the  following-named 
heirs :  His  widow,  Annie  J.  Davis,  nee  Smith,  and  a  son 
and  daughter,  named  respectively,  Albert  U.  and  Ethel  M, 
Smith,  to  the  two  latter  of  whom  he  devised  the  land  which 
it  is  now  sought  to  have  sold  by  order  of  the  probate  court. 
The  widow  joined  with  the  two  children  in  their  objections 
to  the  petition  for  the  sale,  and,  being  successful,  the  peti- 
tioner, F.  K.  Arnold,  appealed  to  the  circuit  court,  making 
all  the  objectors  parties  to  the  appeal,  and  succeeded  in  ob- 
taining the  decree  from  which  this  appeal  is  prosecuted. 
The  objectors  have  all  joined  in  the  notice  of  appeal  to  this 
court,  but  the  widow  did  not  join  in  the  undertaking,  and 
the  motion  to  dismiss  is  based  upon  the  grounds  (1)  that 
there  is  no  sufficient  undertaking,  and  (2)  that  Annie  J. 
Davis  is  an  adverse  party,  but  is  not  made  a  party  to  the 
appeal. 

1.  It  is  difficult  to  see  how  Mrs.  Davis  can  be  affected 
by  a  reversal  of  the  decree  appealed  from,  and,  if  she  can- 
not, she  is  not  an  adverse  party  to  the  appeal.  She  is  a 
joint  maker,  with  the  decedent,  of  the  note,  it  is  true ;  but 
the  proceeding  is  not  against  her  as  such  maker,  but  in  rem, 
to  subject  the  realty  of  the  estate  of  the  decedent  to  its  pay- 
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ment,  and  no  decree  can  be  given  against  her  in  any  event. 
It  is  said  that,  if  the  real  estate  is  sold,  and  the  proceeds 
applied  to  the  payment  of  the  demand,  as  required  by  the 
decree  of  the  circuit  court,  it  would  lessen  her  liability, 
and  that,  therefore,  a  reversal  will  affect  her  adversely. 
Her  purpose  from  the  beginning  was  to  defeat  the  sale, 
which  is  inconsistent  with  the  idea  that  she  would  get  hurt 
by  a  reversal ;  but,  whatever  part  she  has  taken,  the  result 
of  the  proceedings  can  only  affect  her  incidentally,  and 
because  she  is  a  comaker  of  the  note  affords  in  itself  no 
ground  for  making  her  a  party  to  the  proceedings  in  the 
first  instance,  and,  not  being  a  proper  or  necessary  party 
thereto,  she  cannot  be  accounted  an  adverse  party  to  any 
appeal  that  may  be  prosecuted. 

2.  It  is  further  suggested  that  she  has  a  dower  estate  in 
the  realty  sought  to  be  sold,  and  for  that  reason  she  is  an 
adverser  party.  That  she  has  a  dower  may  be  assumed, 
unless  cut  off  by  the  will  or  some  other  way  ;  but,  concede 
it,  the  order  of  the  court  cannot  affect  it :  Whiteaker  v.  Belt, 
25  Or.  490  (36  Pac.  534).  If  she  is  without  dower,  then 
she  has  no  interest  whatever  to  be  affected  ;  so  that,  in  any 
event,  she  is  neither  a  proper,  necessary,  or  adverse  party 
to  the  proceedings.  This  being  so,  the  undertaking  is  regu- 
lar, and  the  motion  will  be  denied. 

Motion  Overruled. 

On  the  Merits. 

Charles  O.  Smith  died  in  Lewis  County,  Washington, 
September  15,  1891,  leaving  a  nonintervention  will  and 
property  situated  in  that  state  and  Oregon.  The  will  was 
admitted  to  probate  in  Washington,  November  13,  1891, 
and  W.  G.  Gaunce  and  the  widow,  Annie  J.  Smith,  since 
married  to  Davis,  were  appointed  executors.  No  notice  to 
the  creditors  was  ever  published,  but,  notwithstanding,  an 
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order  of  the  court  was  made  in  the  year  1898  discharging 
them.  On  March  15, 1891,  Charles  0.  and  Annie  J.  Smith 
executed  and  delivered  to  George  F.  Gibson  their  note  for 
$2,500  for  money  loaned,  payable  three  years  after  date. 
On  March  12,  1896,  Mrs.  Davis,  nee  Smith,  made  a  pay- 
ment of  $456  on  the  note  in  the  following  manner :  Gaunce, 
her  coexecutor,  being  indebted  to  her  in  that  sum,  Gibson 
agreed  with  them  to  take  his  notes  for  the  amount,  and 
give  credit  therefor  on  the  Smith  note,  which  was  accord- 
ingly done.  On  May  6, 1901,  F.  K.  Arnold,  the  respondent 
herein,  was  appointed  by  the  county  court  of  Multnomah 
County  administrator  with  the  will  annexed  of  the  estate 
of  Charles  0.  Smith  in  Oregon.  The  claim  of  Gibson  aris- 
ing upon  the  note  in  question  was  subsequently  presented 
to  Arnold  as  such  administrator,  and  by  him  allowed,  and 
on  July  11th  following  he  petitioned  the  court  for  a  license 
to  sell  the  real  property  situate  in  such  county  to  pay  said 
claim  and  the  costs  and  expenses  of  administration.  The 
petition  sets  forth  the  necessary  jurisdictional  facts  show- 
ing the  presentation  and  allowance  of  the  claim  against 
the  estate,  that  no  personal  property  has  come  into  the 
hands  of  the  administrator,  and  that  the  only  property 
belonging  to  the  estate  in  Oregon  is  the  real  property,  a 
particular  description  of  which  is  given.  A  citation  being 
issued  to  the  heirs  and  devisees,  Albert  U.  and  Ethel  Smith, 
both  minors,  appeared  by  their  guardian  ad  litem,  G.  C. 
Moser,  and  answered,  denying  that  the  estate  was  indebted 
to  Gibson,  and  setting  up  the  statute  of  limitations  of  Wash- 
ington as  a  bar  to  the  claim.  The  county  court  found  in 
favor  of  the  devisees,  and  from  the  decree  dismissing  the 
petition  the  administrator  alone  appealed  to  the  circuit 
court.  A  motion  was  there  interposed  to  dismiss  the  appeal, 
assigning,  among  other  reasons,  that  the  administrator  has 
not  an  appealable  interest  in  the  proceeding.  This  was 
denied,  and,  the  circuit  court  having  rendered  a  decree 
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reversing  the  county  court  and  allowing  the  petition  grant- 
ing a  license  to  sell  the  real  property,  the  devisees  have 
appealed  to  this  court.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  Oustavus  C.  Moser  and  Mr,  Miller  Murdoch, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Samuel  B,  Huston. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

3.  The  first  question  presented  upon  the  record  is  whether 
the  administrator  had  a  right  of  appeal  from  the  order  of 
the  county  court  denying  his  petition  for  a  license  to  sell 
real  property  for  the  payment  of  the  claim  in  question 
and  the  costs  and  expenses  of  administration.  It  is  in- 
sisted with  much  force  that  the  administrator  was  not  ag- 
grieved by  the  order  or  decree,  and  therefore  had  not  such 
an  interest  in  the  controversy  as  would  authorize  him  to 
prosecute  the  appeal,  and  that,  if  any  right  of  appeal  ex- 
isted, it  was  in  favor  of  Gibson,  the  creditor,  and  not  the 
administrator.  We  said  in  the  case  of  Hume  v.  Turner ^  42 
Or.  202,  208  (70  Pac.  611,  614):  "  It  is  a  statutory  rule  that 
a  litigant  can  only  appeal  from  an  order  affecting  a  sub- 
stantial right  (Hiirs  Ann.  Laws  1892,  §  535),  which  ac- 
cords with  the  fundamental  principle,  everywhere  recog- 
nized, that  he  has  no  appeal  unless  aggrieved  by  the  judg- 
ment or  decree  of  the  trial  court."  We  consider  the  rule 
to  be  well  founded,  and  fully  substantiated  by  the  author- 
ities there  cited ;  so  that  we  have  here  only  to  determine 
whether  the  administrator  had  such  an  interest  in  the 
order  that  some  substantial  right  of  his,  either  in  his  per- 
sonal or  representative  capacity,  was  impaired  thereby. 
It  must  be  premised  that  Gibson's  claim  was  duly  pre- 
sented to  the  administrator,  and  by  him  allowed  as  a  just 
and  legal  demand  against  the  estate.    As  there  was  no 
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personal  property  out  of  which  to  provide  for  its  payment, 
the  law  made  it  his  duty  to  sell  the  real  property.  In  pur- 
suance of  that  duty,  he  petitioned  for  a  license  authorizing 
him  to  sell.  The  devisees  are  contesting  his  right  to  such 
license,  alleging  as  one  of  the  grounds  therefor  that  Gib- 
son's claim  is  not  a  valid  demand  against  the  estate  be- 
cause, the  statute  of  limitations  has  run  against  it,  which, 
being  the  case,  it  is  argued  the  administrator  is  without 
foundation  upon  which  to  base  his  application  for  the 
license.  It  is  then  urged  that  this  is  the  only  question  to 
be  litigated,  and,  whether  it  is  decided  one  way  or  the 
other,  it  could  not  affect  the  administrator  injuriously; 
therefore  that  he  has  no  appealable  interest. 

The  argument  overlooks  the  basic  principle  that,  the 
claim  having  been  allowed,  it  was  at  least  prima  facie  valid, 
and  thenceforth  in  all  auxiliary  proceedings  to  provide 
for  its  payment  the  administrator  represents  the  creditor. 
The  law  casts  upon  him  the  burden  of  establishing  every 
fact  necessary  to  maintain  his  application  to  sell,  and  if  he 
fails  as  to  one  in  the  court  of  original  jurisdiction  it  is  of 
no  more  consequence  to  limit  his  right  to  appeal  than  if 
he  fails  in  another.  Hia  prima  fa^ie  case  is  made,  so  far 
as  it  is  necessary  that  the  application  be  based  upon  valid 
claims  against  the  estate,  when  he  has  produced  the  claims 
duly  allowed.  If  it  is  attacked  in  the  procedure,  and  ad- 
judicated to  be  invalid,  it  can  be  no  more  effective  to  cut 
off  his  authority  to  proceed  further  with  the  matter  than  if 
any  other  controverted  fact  had  been  decided  against  him ; 
as,  for  instance,  the  insufficiency  of  the  personal  property 
to  pay  the  demand.  The  fact  in  dispute  as  to  the  validity 
of  the  claim,  although  jurisdictional,  is  incidental  only  to 
the  application  for  a  license  to  sell,  and  the  interest  of  the 
administrator  in  his  representative  capacity  cannot  be  pre- 
cluded by  the  judgment  of  the  court  of  original  cognizance 
against  him  upon  that  issue.    It  is  said  by  Mr.  Chief  Jus- 
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tice  Brickbll  in  Spence  v.  Parker,  57  Ala.  196, 197 :  **  It  is 
the  right  of  the  personal  representative,  essential  to  his 
protection,  and  a  duty  he  owes  to  creditors,  to  apply  for 
and  obtain  an  order  for  the  sale  of  lands  for  the  payment 
of  debts  when  the  necessity  exists.  The  denial  of  a  proper 
application,  supported  by  proper  evidence,  is  the  denial  of 
a  clear  legal  right,  as  much  so  as  the  rendition  of  judg- 
ment of  dismissal  in  a  court  of  law  against  a  plaintiff  hav- 
ing a  just  cause  of  action,  properly  presented  and  proved." 
For  this  reason  a  motion  to  dismiss  an  appeal  presented 
by  the  personal  representative  was  denied.  The  principle 
finds  further  support  in  Jamison  v.  Adler-Goldman  Com. 
Co.  59  Ark.  548  (28  S.  W.  35);  In  re  Welch's  Estate,  106 
Cal.  427  (39  Pac.  805);  In  the  Matter  of  the  Estate  of  Mo 
Cune,  76  Mo.  200.  So  we  conclude  that  the  administrator 
had  an  appealable  interest  in  the  order  denying  him 
license  to  sell  the  real  property.  The  order  was  without 
question  final  as  to  the  administrator,  as  it  determined  his 
right  to  subject  the  real  property  to  the  payment  of  the 
demand  in  question,  and  precluded  him  from  proceeding 
further  in  the  premises.  It  follows  that  the  motion  in  the 
circuit  court  to  dismiss  the  appeal  from  the  county  court 
was  properly  denied. 

4.  We  come  now  to  consider  whether  Gibson's  claim  was 
barred  by  the  statute  of  limitations.  This  depends  prima- 
rily upon  whether  Gibson  was  a  resident  of  the  State  of 
Washington  at  the  time  the  cause  of  action  accrued  upon 
the  note  in  controversy,  namely,  March  15,  1894.  This 
question  is  mainly  one  of  fact,  to  be  determined  from  the 
evidence  adduced  at  the  trial.  By  the  statute  of  Washing- 
ton an  action  upon  a  contract  of  the  nature  here  involved 
can  only  be  commenced  within  six  years  after  the  cause 
of  action  shall  have  accrued :  Ballinger's  Ann.  Codes  & 
Stat.  §§  479G  and  4798,  subd.  2.  Under  our  statute  (B.  & 
C.  Comp.  §  26),  when  a  cause  of  action  has  arisen  in  an- 
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other  state  between  nonresidents  of  this  state,  and  by  the 
laws  of  that  state  an  action  cannot  be  maintained  thereon 
by  reason  of  the  lapse  of  time,  no  action  shall  be  main- 
tained thereon  in  this  state.  This  statute  has  received  con- 
struction at  the  hands  of  this  court  in  the  case  of  Crawford 
V.  RoberUy  8  Or.  324,  and  its  meaning  is  well  understood. 
Did  theeause  of  action  accrue  between  nonresidents  of  this 
state?  It  is  admitted  that  Gibson  was  residing  at  Centralia, 
Washington,  at  the  time  the  note  was  executed,  and  beyond 
this  the  evidence  consists  of  the  testimony  of  four  wit- 
nesses, namely,  Mrs.  Davis,  Gibson,  the  claimant,  and  An- 
drew and  George  Lewis.  The  latter  two  are  brothers  of 
Mrs.  Davis,  and  all  are  cousins  of  Gibson.  Gibson  testifies, 
in  effect,  that  he  was  residing  at  Centralia,  Washington,  at 
the  time  he  made  the  loan  to  the  Smiths,  but  that  he  came 
to  this  state  shortly  afterward,  and  has  since  made  his 
home  with  Daniel  Lewis,  his  uncle,  at  Russellville,  Mult- 
nomah County,  the  most  of  the  time ;  was  sometimes  in 
Washington  and  a  while  in  the  East ;  that  he  was  living 
here  during  the  year  after  Smith  died,  September  15, 1891; 
that  after  her  husband  died  (a  year  or  more)  he  stayed 
awhile  with  Mrs.  Davis  in  Washington,  and  fixed  a  fence 
for  her — just  long  enough  to  get  her  yard  fixed  up;  that 
he  was  living  at  her  house  at  the  time  she  was  married 
to  Davis,  and  that  from  the  time  Smith  died  he  had  been 
there  once  in  a  while;  that  after  the  marriage  he  did 
not  stay  long,  but  came  over  to  Oregon;  that  he  was  at 
his  aunt's,  Mrs.  Isham's,  in  Washington,  off  and  on,  but 
not  very  long  at  a  time;  that  he  never  made  his  home 
there;  that  he  worked  for  Isham's  son  through  harvest 
one  summer  before  the  elder  Isham  died.  When  asked 
where  he  made  his  home  in  1891,  1892,  and  1893,  he 
could  not  say,  but  guessed  it  was  here  in  1894  and  1895, 
Later  he  was  interrogated  and  answered  as  follows  :  "Was 
it  not  less  than  a  year  ago  when  Mr.  Lewis,  the  old  gen- 
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tlernan  who  is  dead  now,  made  a  provision  for  you  for 
a  home  out  here  at  his  place  ?  A.  He  said  I  could  stay 
at  his  place  —  make  my  home  there.  Q.  You  have  been 
making  your  home  there  ever  since?  A.  Yes,  and  before. 
Q.  How  long  before?  A.  Most  all  of  the  time  while  I  was 
over  here.  Q.  How  many  years  back  of  that?  A.  Ever  since 
I  sold  my  place  in  Washington  I  made  my  home  mostly 
here.  Q.  You  said  a  little  while  ago  you  did  not  know 
where  you  were  in  1891.  A.  I  said  when  I  was  over  here." 
He  further  testifies  that  he  voted  in  Oregon  seven  or  eight 
years  ago  ;  that  it  was  at  a  state  and  county  election,  but 
did  not  know  what  one  it  ^^as.  On  redirect  he  testifies 
that  he  sold  his  land  in  Washington  just  a  while  before 
he  loaned  the  money ;  th^t  he  had  been  in  Oregon  before 
Smith  died  ;  that  he  went  back  and  sold  the  place,  and 
loaned  the  money  to  them,  and  came  back  over  here,  and 
that  since  that  time  he  never  called  that  his  home  over 
there ;  that  he  stopped  with  Mrs.  Davis  sometimes  and 
Mrs.  Isham  sometimes. 

George  Lewis  testifies  that  he  was  living  with  his  father 
until  1895,  since  which  time  he  has  been  living  in  the 
same  yard ;  that  Gibson  began  making  his  home  with  his 
father  at  Russellville  before  his  brother-in-law.  Smith,  died 
in  1891,  and  that  he  has  always  made  his  home  there  since, 
except  that  he  was  away  in  Washington  from  time  to  time, 
and  in  later  years  has  been  in  Illinois ;  that  the  witness 
was  in  Washington  in  1892;  that  Gibson  was  there  a  little 
while  in  the  summer  of  that  year  ;  that  he  stayed  the  rest  ' 
of  the  year  over  there,  first  at  one  place  and  then  at  an- 
other, but  did  not  stay  very  long  at  a  time ;  that  he  stayed 
around  with  his  aunt  and  uncle  and  his  brother,  visiting 
from  place  to  place ;  that  he  has  had  his  clothes  at  his 
father's  ever  since  1891;  that  he  claims  his  father's  place 
as  his  home,  and  has  so  claimed  it  ever  since  1891;  and 
that  he  never  spent  as  much  as  a  year  in  Washington  at 


Feb.  1904.]  Smith's  Estate.  605 

any  time  after  coming  over  here,  but  that  he  would  stay 
over  there  two  or  three  months,  sometimes  six,  and  then 
he  would  spend  the  rest  of  his  time  here,  prior  to  the  time 
he  went  to  Illinois.  Mrs.  Davis  testifies  that  in  March, 
1891,  when  the  note  was  given,  Gibson  was  living  at  her 
place  in  Centralia,  Washington,  just  like  one  of  her  family; 
that  he  continued  to  reside  there  after  that;  that  he  was 
residing  there  in  1893  and  1894;  that  he  came  to  Oregon 
in  about  1896, and  subsequently  went  to  Illinois;  that  he 
is  making  his  home  now  at  her  mother's  place  at  Russell- 
ville,  in  this  state;  that  before  the  death  of  her  father, 
which  occurred  some  time  during  the  early  summer  of 
1900,  he  told  her  mother  to  keep  him  there,  to  let  him 
make  his  home  there ;  that  in  1890  he  was  making  his 
home  in  Washington,  and  has  continued  to  reside  there  ever 
since  up  until  last  year.  She  further  testifies  that  Gibson 
spent  the  year  after  her  husband's  death  at  her  house, 
and  after  he  left  there  he  made  his  home  with  his  aunt 
on  Porter  Creek,  in  Chehalis  County,  Washington.  On 
cross-examination  she  says  that  Gibson  was  at  her  house 
in  1891, 1892, 1893,  and  1894,  and  came  over  herein  1896, 
and,  in  rebuttal,  that  he  was  there  quite  a  long  while,  did 
a  good  deal  of  work  for  her ;  that  she  remarried  Decem- 
ber 14, 1892,  and  that  he  was  still  with  her,  and  remained 
there  awhile  afterward  ;  and  that  he  went  from  there  and 
made  his  home  with  her  aunt,  Mrs.  Isham,  staying  there 
all  winter,  working  for  her. 

Andrew  Lewis,  who  lived  about  a  quarter  of  a  mile  from 
his  father's,  testifies  that  he  never  knew  of  Gibson  mak- 
ing his  residence  in  Oregon  during  the  years  1891,  1892, 
and  1893,  and  that  it  was  a  surprise  to  him  when  asked 
about  the  matter  ;  that  Gibson  never  made  his  home  at  his 
father's  any  more  than  going  there  and  staying  and  work- 
ing for  him  and  for  his  brothers  around  there  whenever  he 
could  get  a  job ;  that  he  never  heard  of  his  making  his  per- 
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manent  home  there ;  that  he  used  to  stop  at  his  brother's 
some,  and  was  going  back  and  forth  from  Oregon  to  Wash- 
ington, which  he  did  a  dozen  times  inside  of  the  time ;  that 
he  was  in  Russellville,  Oregon,  in  1893 ;  that  he  went  to 
Washington  the  latter  part  of  1893,  and  came  back  late  in 

1894,  or  early  in  1895,  stayed  around  awhile,  and  went  back 
over  there  in  1896,  and  late  in  1897  he  went  to  Illinois,  and 
stayed  there  until  some  time  in  May  or  June,  1900,  when 
he  came  back  here.  When  asked  if  Gibson  had  any  per- 
manent  home  in  Oregon  the  early  part  of  1890  and  until 

1895,  he  answered  not  that  he  knew  of  ;  if  he  did,  he  never 
knew  of  it ;  that  he  was  working  for  his  brother  in  the 
nursery ;  did  work  for  witness  also  ;  that  he  worked  a  few 
days  grafting  for  witness  in  1892  or  1893,  and  that  he  was 
in  Washington  the  latter  part  of  1893  and  1894,  because 
his  aunt's  husband  died  in  1894;  that  Gibson  sold  his  land 
in  Washington  in  1890  or  1891,  or  somewhere  along  there ; 
that  his  home  was  anywhere  he  saw  fit  to  stop ;  that  he 
stopped  wherever  he  took  a  notion  to,  and  that  for  the  last 
10  years  he  has  not  made  his  home  at  Russellville,  but  has 
been  back  and  forth  all  the  time ;  that  he  could  not  say 
whether  it  has  been  more  his  home  than  any  other  place. 

These  witnesses  are  all  more  or  less  indefinite  in  their 
testimony  with  reference  to  Gibson's  place  of  residence 
since  1891.  It  is  certain,  however,  that  he  was  often  back 
and  forth  between  the  two  states  of  Oregon  and  Washing- 
ton. Mrs.  Davis  is  sure  that  he  made  his  home  iu  Wash- 
ington until  1896,  at  which  time  she  admits  that  he  came 
to  Oregon,  and  is  now  making  his  home  here,  having  been 
to  Illinois  in  the  meanwhile.  She  says  that  he  made  his 
home  with  her  from  the  time  of  the  execution  of  the  note 
until  after  her  marriage  with  Davis,  which  was  December 
14,  1892,  when  he  left  there,  and  made  his  home  at  his 
aunt's  in  Chehalis  County.  From  this  time  she  is  not 
specific  as  to  his  whereabouts  and  place  of  residence.    She 
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fixes  one  winter  that  he  stayed  at  her  aunt's,  but  otherwise 
she  does  not  presume  to  state  definitely.  Gibson,  like  her, 
is  indefinite,  and  not  altogether  consistent.  He  says,  in 
effect,  that  he  came  to  make  his  home  here  after  making 
the  loan,  and  before  the  death  of  Smith,  but  seems  to  admit 
that  he  was  living  at  Mrs.  Smith's  when  she  was  married 
to  Davis.  He  claims,  however,  that  he  left  there  shortly 
afterward,  and  came  to  Oregon,  and  that  he  was  back  again 
in  Washington  at  his  aunt's  only,  and  stayed  there  during 
the  harvest  of  one  summer  ;  otherwise  that  he  visited  with 
her  and  Mrs.  Davis  occasionally,  and  that  he  made  his 
home  here  in  Oregon.  As  to  the  relative  weight  of  the 
testimony  of  these  two  witnesses,  who  are  the  most  vitally 
concerned  in  this  litigation,  there  is  no  appreciable  differ- 
ence, and  one  will  offset  the  other  without  giving  a  pre- 
ponderance on  either  side.  The  testimony  of  Andrew 
Lewis  is  of  but  little  weight.  He  does  not  assume  to  know 
much  about  the  matter,  and  what  he  has  to  say  is  of  such 
a  confused  and  uncertain  character  as  to  make*  it  very 
unreliable  from  which  to  determine  the  fact  of  Gibson's 
residence  since  the  year  1891. 

George  Lewis'  testimony,  upon  the  other  hand,  is  much 
more  exact  and  determinate,  and  in  reality  the  most  re- 
liable to  be  found  in  the  case.  Living  with  his  father,  as 
he  was,  until  1895,  and  afterward  in  the  same  yard,  he  had 
a  perfect  opportunity  for  knowing  whether  Gibson  made 
his  home  there  or  not,  and  consequently  whether  he  re- 
sided within  this  state.  He  says  distinctly  that  Gibson 
began  making  his  home  with  his  father  at  Russellville  be- 
fore Smith  died  in  1891,  and  has  since  alwavs  made  his 
home  there,  except  that  he  was  away  in  Washington  from 
time  to  time,  and  in  later  years  had  been  in  the  State  of 
Illinois.  It  is  quite  generally  concurred  in  by  all  the  wit- 
nesses that  Gibson  was  in  Washington  in  1892,  and  was 
at  Mrs.  Davis'  a  while ;  but  he  must  have  left  there  the 
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latter  part  of  the  year  or  early  in  1893,  soon  after  she  was 
married  to  Davis,  and  it  is  certain  that  he  has  not  made 
his  home  with  her  since.  He  was  at  his  aunt's,  Mrs. 
Isham's,  subsequently,  and  worked  for  her  son  through 
the  harvest  of  one  summer  while  her  husband  was  living — 
he  having  died  in  1893  or  1894  ;  but  it  is  not  established 
that  he  ever  made  his  home  there,  except  temporarily 
while  he  was  at  work.  He  visited  there  off  and  on,  but 
never,  so  far  as  the  record  indicates,  to  take  up  his  resi- 
dence there.  We  conclude,  therefore,  that  he  took  up  his 
residence  here  in  Oregon  at  least  as  soon  as  the  early  part 
of  1893,  and  has  so  continued  to  reside  here,  with  the  ex- 
ception of  his  absence  in  Illinois,  and  resides  here  now. 

5.  It  is  argued  that,  as  it  is  admitted  on  the  part  of  the 
administrator  that  Gibson  was  a  resident  of  Washington 
in  1891,  it  must  be  presumed  that  he  continued  to  reside 
there,  and  that,  therefore,  the  burden  of  proof  that  he 
changed  his  residence  to  Oregon  was  upon  the  adminis- 
trator. The  question  as  to  the  residence  of  Gibson  arises 
in  this  way  :  The  devisees  assert  in  their  answer  that  the 
cause  of  action  arose  between  nonresidents  of  the  state,  and 
in  this,  having  alleged  it,  they  have  the  burden  of  proof. 
The  administrator  merely  denies  the  fact,  without  attempt- 
ing to  set  up  where  the  residence  of  Gibson  was  at  the  time 
the  action  accrued.  He  admits,  however,  that  in  1891  Gib- 
son was  a  resident  of  the  State  of  Washington.  But  we 
do  not  understand  that  this  admission  has  the  effect  to 
shift  the  burden  of  proof  to  the  administrator  to  show 
that  the  cause  of  action  did  not  arise  between  nonresi- 
dents of  the  state.  The  question  is  whether,  upon  all  the 
testimony  produced,  taking  into  consideration  the  pre- 
sumption that  a  residence  once  established  will  continue 
until  otherwise  shown,  the  devisees  have  made  the  better 
case.  When  it  was  admitted  that  Gibson's  residence  was 
in  Washington  in  1891,  the  admission  made  for  the  devi- 
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sees  a  prima  facie  case,  and,  while  it  then  devolved  upon 
the  administrator  to  overcome  this,  yet  in  the  end  they 
must  show  the  better  case  as  between  them  and  the  admin- 
istrator upon  the  question  of  the  cause  of  action  having 
arisen  between  nonresidents  of  this  state  :  Chaperon  v. 
Portland  Elec.  Co.  41  Or.  39,  47  (67  Pac.  928).  While  the 
presumption  alluded  to  must  be  taken  into  account  in  de- 
termining Gibson's  place  of  residence  when  the  note  fell 
due  and  his  cause  of  action  accrued  in  1894,  and  since  that 
time,  yet  we  think,  upon  a  careful  survey  of  the  whole  testi- 
mony and  the  credibility  to  be  accorded  the  witnesses  as 
we  go  along,  that  the  presumption  has  not  only  been  over- 
come, but  that  the  administrator  has  made  the  better  case  ; 
that  is,  that  the  preponderance  of  the  evidence  in  the  record 
is  with  him.  The  cause  of  action  not  havingarisen  between 
nonresidents  of  the  state,  the  statute  of  limitations  of  the 
State  of  Washington  was  not  pleadable  as  a  bar  to  the  note. 
6.  In  so  far  as  it  may  relate  to  the  interposition  of  our 
own  statute  of  limitations  as  a  bar,  an  action  upon  the 
note  was  saved  by  the  payment  of  the  $456  made  by  Mrs. 
Davis  theron  March  12, 1896.  In  this  state  a  payment  by 
one  joint  maker  of  a  promissory  note  before  the  statute  of 
limitations  has  fully  run  will  continue  the  liability  or  right 
of  action  thereon  as  to  all,  its  effect  being  to  continue  the 
original  promise :  B.  &  C.  Comp.  §  25 ;  Partlow  v.  Singer, 
2  Or.  307  ;  Sutherlin  v.  Roberts,  4  Or.  378 ;  Creighton  v.  Vin- 
cent,  10  Or.  56  ;  Dundee  Invest,  Co.  v.  Horner,  30  Or.  558(48 
Pac.  175).  In  this  view  of  the  fact  or  question  as  to  Gib- 
son's residence  when  the  cause  of  action  accrued,  and  the 
effect  of  the  payment  made  by  Mrs.  Davis  (Section  4810, 
Ballinger's  Ann.  Codes  &  Stat.  Wash.),  providing  that  if 
any  person  against  whom  an  action  may  be  brought  dies 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof  and  the  cause  of  action  survives,  an  action 
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may  be  commenced  against  the  representatives  after  the 
expiration  of  that  time  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration,  can  serve 
no  purpose,  and  is  without  application. 

7.  Another  defense  is  interposed,  based  upon  a  statute 
of  Washington  relating  to  the  time  of  the  presentation  of 
the  claim  against  the  estate  of  a  deceased  person,  which 
provides  that,  if  a  claim  is  not  presented  within  one  year 
after  the  first  publication  of  the  notice  to  creditors,  it  shall 
be  barred  :  Ballinger's  Ann.  Codes  &  Stat.  §  6228.  But  it 
is  not  shown  that  any  notice  was  published  requiring  the 
creditors  of  the  estate  of  Charles  O.  Smith  to  present  their 
claims  to  the  executors.  If  it  had  been,  however,  it  could 
not  help  the  case,  as  the  will  was  of  the  kind  known  in 
the  State  of  Washington  as  a  "nonintervention  will,"  and, 
where  the  estate  is  settled  outside  of  the  probate  court,  any 
notice  given  would  not  operate  to  bar  a  claim  not  presented 
within  a  year:  See  Ballinger's  Ann.  Codes  &  Stat.  §  6196; 
Moore  v.  Kirkman,  19  Wash.  605  (54  Pac.  24). 

8.  It  is  next  insisted,  although  not  pleaded  as  a  defense, 
that  Gibson  and  the  administrator  have  been  guilty  of  such 
laches  in  not  sooner  applying  for  the  appointment  of  an 
administrator  in  Oregon  and  for  the  license  to  sell  the  real 
property  as  to  preclude  them  from  now  insisting  upon  sub- 
jecting such  property  to  the  payment  of  Gibson's  demand. 
It  is  doubtful  if  the  question  is  in  the  case  as  the  record 
stands,  but  we  will  state  our  views  concerning  it  briefly, 
without  an  elaborate  discussion  of  the  authorities.  It  is 
said  by  Mr.  Moore  in  his  article  on  Settlement  of  Dece- 
dents^ Estates  (19  Enc.Pl.&  Prac.  819, 870)  that  "the  right 
to  sell  is  lost  by  delay  in  procuring  letters  of  administra- 
tion whenever  it  would  be  forfeited  by  a  like  delay  in  mak- 
ing application  after  letters  granted."  No  hard  and  fast 
rule  has  ever  been  promulgated,  so  far  as  we  are  aware, 
defining  what  lapse  of  time  in  such  a  case  will  amount  to 
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laches,  and  every  case  must  necessarily  be  governed  by 
its  own  particular  facts  and  circumstances.  One  of  two 
principles  is  usually  applied,  namely,  where,  on  account  of 
an  unreasonable  delay  in  applying  for  letters  of  adminis- 
tration or  a  license  to  sell  the  realty  sought  to  be  subjected 
to  a  creditor's  demand,  it  is  so  changed  as  to  ownership 
or  physical  conditions  as  to  render  it  inequitable  to  the 
owner  to  grant  the  relief;  or  where,  by  analogy  to  the 
statute  of  limitations  prescribed  in  the  jurisdiction,  bar- 
ring the  presentation  of  the  claim  or  the  right  to  recover 
the  realty,  the  time  having  sufficiently  run  as  to  bar  the 
relief  in  that  form  —  the  right  to  the  relief  by  petition  for 
administration  and  license  to  sell  as  here  sought  will  like- 
wise be  barred :  19  Enc.  PI.  &  Prac.  871,  872 ;  Hatch  v. 
Kelly,  63  N.  H.  29  ;  Roth  v.  Holland,  56  Ark.  633  (20  S.  W. 
521, 35  Am.  St.  Rep.  126).  Neither  of  these  principles  would 
seem  to  have  application  here.  As  to  the  former,  it  does 
not  appear  that  there  has  been  such  a  change  in  the  oivner- 
ship  or  conditions  of  the  realty  concerned  as  to  render 
its  subjection  to  the  payment  of  the  demand  in  question 
inequitable  in  respect  to  the  devisees.  As  to  the  latter,  no 
definite  time  is  fixed  by  our  statute  for  the  presentation  of 
claims  to  an  administrator  for  allowance  beyond  which 
the  demand  will  be  deemed  to  be  barred,  and,  in  so  far  as 
the  statute  of  limitations  as  it  pertains  to  realty  is  con- 
cerned, it  had  not  yet  run  when  either  the  application  for 
administration  or  for  license  to  sell  was  made,  the  dece- 
dent having  died  September  15,  1891.  So  that  neither 
the  claimant  nor  the  administrator  has  been  guilty  of  such 
laches  as  will  bar  the  right  of  the  latter  to  sell  the  realty. 
9.  One  other  question  was  submitted,  which  was  whether 
the  administrator  had  sufficiently  shown  that  the  personal 
property  had  been  exhausted.  It  is  alleged  by  the  admin- 
istrator that  no  personal  property  of  any  kind  has  come 
into  his  hands,  and  that  the  only  property  belonging  to  the 
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estate  in  the  State  of  Oregon  is  the  real  property  in  ques- 
tion. This  is  admitted  by  the  objections  of  the  devisees  to 
the  petition  of  the  administrator,  and,  having  so  admitted 
this  necessary  jurisdictional  fact  for  a  license  to  sell,  they 
cannot  now  be  heard  to  say  that  it  is  not  proven.  The  decree 
of  the  circuit  court  will  be  affirmed,  and  it  is  so  ordered. 

Affirmed 

Argued  21  October,  decided  16  November,  1908. 

liA  VIE  17.  OBOSBY. 

[74Pac.220.] 

Executory  Contract  of  Sale  — Pajssing  Title  —  Replevin. 

1.  Where  a  contract  for  the  sale  of  chattels  required  the  seller  to  perform  labor 
in  Strega  ting  those  sold  from  a  larger  quantity,  the  performance  of  such  act  was  a 
condition  precedent  to  the  vesting  of  title  in  the  buyer,  and  hence  the  contract 
was  Insufficient  to  entitle  the  latter  to  maintain  replevin  for  the  chattels  sold. 

Replevin— At  What  Time  Value  is  to  be  Estimated. 

2.  Under  Section  108,  B.  &  C.  Com  p.,  providing  that  when  property  has  been 
taken  f^om  a  defendant  in  replevin,  and  in  his  answer  defendant  demands  a  re- 
turn thereof  with  damages,  he  is  entitled,  if  he  prevails,  to  have  the  property 
restored  to  him,  and  damages  for  its  detention,  and  if  the  possession  cannot  be 
restored  he  may  recover  the  value  of  the  property  and  damages  for  taking  and 
withholding  the  same,  the  value  of  the  property  should  be  fixed  as  of  the  date  of 
the  verdict. 

Harmless  Error. 

8.  Where,  In  replevin,  it  was  conclusively  shown  that  the  highest  market  value 
of  the  articles  was  at  the  time  of  the  trial,  an  erroneous  Instruction  that.  If  they 
could  not  be  redelivered  to  the  defendant,  and  he  was  entitled  to  recover,  he  would 
be  entitled  to  the  highest  market  price  between  the  time  of  the  taking  and  the 
time  of  the  trial,  was  harmless,  the  verdict  being  for  the  value  at  its  date. 

Interest  as  Damages  in  Replevin  Actions. 

4.  Where,  in  replevin,  it  was  found  that  defendant  was  entitled  to  a  redelivery 
of  the  property,  and  the  value  thereof  was  assessed  as  of  the  date  of  the  trial,  de> 
fendant  was  not  entitled  to  recover  Interest  in  addition. 

Allowance  of  Costs  to  Appellant  on  Affirmance— Law  Action. 

5.  Objection  having  been  promptly  taken  to  a  ruling  of  the  trial  court,  in  a 
law  action,  whereby  the  opposite  party  might  have  consented  to  a  correction  of 
such  ruling,  and  on  appeal  It  appearing  that  this  ruling  constituted  the  only 
error,  and  that  it  caused  an  excessive  Judgment  In  an  ascertainable  amount,  as, 
the  sum  allowed  as  interest,  or  as  damages,  the  appellant  may  be  allowed  his 
costs,  though  the  Judgment  Is  ordered  affirmed  less  the  excess. 

Reversal  on  Appeal  — Directing  Particular  Judgment. 

6.  Where  a  reversible  error  is  one  not  a/Itetlng  the  general  result,  but  only  the 
particular  amount  of  the  Judgment,  and  the  corrective  information  is  apparent 
on  the  record,  the  case  may  be  reversed  with  directions  to  enter  a  stated  Judg- 
ment, rather  than  to  hold  another  trial. 

From  Marion  ;  George  H.  Burnett,  Judge. 
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This  is  an  action  by  Geo.  A.  La  Vie  against  A.  B.  Crosby 
to  recover  the  possession  of  a  quantity  of  hops,  or  the  sum 
of  12,300,  the  alleged  value  thereof,  and  damages  for  their 
detention.  The  facts  are  that  defendant  entered  into  a  con- 
tract with  plaintiff,  whereby  he  stipulated  to  sell  and  trans- 
fer to  him  10,000  pounds  of  **choice"  hops  at  eleven  and 
one  half  cents  per  pound,  to  be  grown  in  Marion  County, 
Oregon,  in  1902,  and  to  pick,  cure,  bale,  and  deliver  the 
same  on  or  before  October  31st  of  that  year,  any  advances 
made  by  plaintiff  on  account  thereof  to  be  a  lien  on  the 
crop.  The  defendant  received  one  dollar  at  the  time  the 
agreement  was  entered  into,  and  thereafter  $100,  which 
sums,  with  interest  thereon,  were  tendered  to  the  plaintiff, 
but  upon  his  refusal  to  accept  the  money  it  was  deposited 
in  court  for  him.  The  defendant,  contending  that  plaintiff 
had  not  kept  his  part  of  the  agreement,  refused  to  deliver 
the  hops,  whereupon  this  action  was  instituted,  and  upon 
claim  of  immediate  delivery  to  him  the  plaintiff  secured 
possession  thereof,  and  shipped  them  out  of  the  state,  as 
is  alleged  in  the  answer,  to  defendant's  damage  in  the  sum 
of  $2,700.  The  cause,  being  at  issue,  was  tried,  resulting 
in  a  judgment  that  defendant  was  the  owner  of  the  hops, 
and  entitled  to  their  immediate  possession,  or,  if  posses- 
sion could  not  be  had,  to  the  sum  of  $2,600,  the  value 
thereof,  and  also  to  the  sum  of  $50  as  damages  for  the 
wrongful  taking  and  detention,  and  plaintiff  appeals. 

Conditionally  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Peter 
H,  D^Arcy,  Carson  &  Adams,  and  John  M.  Gearin,  with  an 
oral  argument  by  Mr.  D^Arcy  and  Mr.  Loring  K.  Adams. 

For  respondent  there  was  a  brief  over  the  names  of 
H.  Overton,  L.  J.  AdamSy  and  Geo.  G.  Bingham,  with  an 
oral  argument  by  Mr.  Bingham  and  Mr.  Overton. 
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Mr.  Chief  Justice  Moore,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

1.  The  contract  sued  on  being  executory,  and  similar  to 
the  agreement  set  out  in  the  case  of  Bdckhaus  v.  BuelU^ 
43  Or.  558  (73  Pac.  342),  this  action  cannot  be  maintained. 

2.  The  defendant,  in  his  answer,  having  demanded  a 
return  of  the  hops,  or  the  value  thereof,  and  damages  for 
their  detention,  the  only  question  involved  is  the  measure 
of  compensation  to  which  he  is  entitled.  All  the  testi- 
mony given  at  the  trial  having  been  incorporated  in  the 
bill  of  exceptions,  it  appears  therefrom  that  the  value  of 
the  hops  of  the  quality  in  question  at  Woodburn,  Oregon, 
when  seized  at  that  place  by  the  plaintiff,  to  wit,  October 
23, 1902,  was  from  twenty  to  twenty-three  cents  per  pound, 
and  on  February  17,  1903,  when  the  action  was  tried,  the 
value  thereof  was  estimated  by  the  witnesses  to  have  been 
from  twenty-four  to  twenty-six  cents  per  pound.  The 
court,  referring  to  such  testimony,  charged  the  jury  as 
follows : 

"  You  will  therefore  assess  the  value  of  the  whole  lot  of 
hops  in  question,  as  described  in  the  complaint,  remem- 
bering the  limit,  the  minimum  price  being  $2,300  and  the 
maximum  price  being  $2,700,  and  you  will  be  entitled  to 
find  the  value  at  any  time  between  the  time  of  taking  the 
hops  on  the  23d  day  of  October  and  the  present  time.  The 
defendant  would  be  entitled  to  recover  on  the  question  of 
value  the  highest  market  price  between  the  time  of  the 
taking  and  the  present  time.  The  measure  of  his  damages 
would  be  the  interest  on  the  value  of  the  hops  from  the 
time  of  taking  at  the  rate  of  six  per  cent  per  annum  until 
the  present  time." 

The  plaintiff^s  counsel,  having  excepted  to  that  part  of 
the  charge,  contend  that  the  court  erred  in  giving  it.  The 
statute  prescribing  the  form  of  judgments  to  be  rendered 
in  actions  of  this  kind  is  as  follows :  "In  an  action  to  re- 
cover the  possession  of  personal  property,  judgment  for 
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the  plaintiff  may  be  for  the  possession,  or  the  value  thereof 
in  case  a  delivery  cannot  be  had,  and  damages  for  the  de- 
tention thereof.  If  the  property  have  been  delivered  to  the 
plaintiff,  and  the  defendant  claim  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  a  return  of  the  prop- 
erty, or  the  value  thereof  in  case  a  return  cannot  be  had, 
and  damages  for  takingand  withholding  the  same  ":  B.  &  C. 
Comp.  §  198.  In  the  absence  of  fraud  or  malice  the  damage 
recoverable  in  an  action  of  replevin  is  limited  to  compen- 
sation for  the  loss  sustained  in  consequence  of  the  wrong- 
ful taking  or  unlawful  detention  of  the  property :  24  Am. 
&  Eng.  Ency.  Law  (2  ed.),  512;  Shinn,  Replevin,  §  644; 
Weeks,  Replevin,  §  530.  When  property  has  been  taken 
from  the  defendant  in  such  an  action  in  pursuance  of  the 
statute,  and  in  answer  he 'demands  a  return  thereof  and 
damages,  if  he  prevails  he  is  entitled  to  have  it  restored  to 
him  and  damages  for  its  detention ;  but,  if  the  possession 
cannot  be  had,  he  is  entitled  to  recover  the  value  thereof 
and  damages  for  taking  and  withholding  the  same,  and 
also  such  special  damages  as  he  may  allege  and  be  able  to 
prove  at  the  trial :  B.  &  C.  Comp.  §  198;  Cobby,  Replevin 
(2  ed.),  §  856 ;  Sherman  v.  Clark,  24  Minn.  37. 

The  compensation  which  the  prevailing  party  is  entitled 
to  recover  when  he  cannot  secure  the  possession  of  per- 
sonal property  of  which  he  has  been  deprived  is  well  set- 
tled, but  at  what  time  the  value  thereof  should  be  deter- 
mined by  the  jury,  the  decisions  of  the  courts  are  not  in 
accord.  Mr.  Shinn,  in  his  work  on  Replevin  (section  626), 
in  discussing  this  question,  says:  **Upon  a  casual  exami- 
nation of  the  decisions  and  of  different  statutes  regarding 
the  time  which  shall  be  considered  by  the  jury  as  that  at 
which  the  value  shall  govern,  the  cases  seem  to  divide 
themselves  into  two  distinct  classes ;  but  upon  a  more 
minute  examination  it  is  found  that  the  distinction  be- 
tween the  classes  is  more  apparent  than  real.    The  courts 
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intend  that  the  damages  shall  be  compensatory,  and, 
although  certain  states  hold  that  the  value  in  replevin 
shall  be  assessed  as  at  the  time  the  cause  of  action  accrued 
or  when  the  action  was  begun,  and  others  that  it  is  the 
value  of  the  goods  at  the  time  the  verdict  is  rendered,  yet 
they  all  require  the  assessment  of  damages  for  detention, 
and  take  into  consideration  as  a  measure  thereof  the  de- 
preciation in  the  value  during  such  time,  and  all  likewise 
consider  the  appreciation  because  of  increase  in  value  oc- 
casioned by  labor  or  otherwise."  The  statute  prescribing 
the  form  of  verdict  in  such  cases  is  as  follows :  *'  In  an 
action  for  the  recovery  of  specific  personal  property,  if  the 
property  have  not  been  delivered  to  the  plaintiff,  or  the 
defendant  by  his  answer  claim  a  return  thereof,  the  jury 
shall  assess  the  value  of  the  property,  if  their  verdict  be 
in  favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the  de- 
fendant, and  that  he  is  entitled  to  a  return  thereof,  and 
may  at  the  same  time  assess  the  damages,  if  any  are 
claimed  in  the  complaint  or  answer,  which  the  prevailing 
party  has  sustained  by  reason  of  the  detention  or  taking 
and  withholding  such  property":  B.  &  C.  Comp.  §  153. 
The  statute  just  quoted  being  silent  in  respect  to  the  time 
when  the  value  of  the  property  taken  from  the  prevailing 
party  is  to  be  assessed  when  a  return  thereof  cannot  be 
had,  it  is  susceptible  to  such  construction  as  will  make  it 
the  duty  of  the  jury  to  determine  such  value  either  when 
the  property  was  taken  or  at  the  time  of  the  trial,  as  may 
best  seem  to  promote  substantial  justice. 

"The  primary  purpose  of  replevin,"  says  Mr.  Justice 
Agnew,  in  Ilerdic  v.  Yov/ng,  55  Pa.  St.  176  (93  Am.  Dec. 
739),  "is  to  recover  the  property  in  specie,  not  its  value." 
A  text-writer,  in  distinguishing  between  the  compensation 
to  be  awarded  to  the  injured  party  in  certain  cases,  says: 
"  The  essential  distinction  between  trover  and  replevin  as 
regards  the  rule  of  damages,  aside  from  the  element  of 
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willfulness  in  the  taking  or  detention,  is  briefly  this  :  In 
trover  the  title  to  the  property  is  regarded  as  having  passed 
to  the  defendant,  who  is  therefore  liable  for  its  value, 
simply,  with  interest.  In  replevin  the  title  is  treated  as 
still  in  the  plaintiff,  who  is  therefore  to  recover  not  only 
the  chattel  itself,  or  its  value,  but  also  damages  for  its  de* 
tention,  of  which  interest  may  be  the  measure,  but  is  not 
in  all  cases  the  necessary  limit":  Sedgwick,  Damages  (8 
ed.),  §  528.  Notwithstanding  it  is  alleged  in  the  answer 
that  plaintiff  had  shipped  the  hops  in  question  out  of  the 
state,  if  they  are  in  existence  in  the  same  condition  as 
when  taken,  a  return  thereof  before  a  levy  of  the  writ  of 
execution  has  been  made  would  satisfy  the  alternative  part 
of  the  judgment :  Marks  v.  Willis,  36  Or.  1  (58  Pac.  526, 78 
Am.  St.  Rep.  752);  Leve  v.  Frazier,  42  Or.  141  (70  Pac.  376). 
The  title  to  personal  property,  the  right  to  the  possession 
of  which  is  in  litigation,  being  treated,  notwithstanding 
its  seizure,  as  in  the  prevailing  party  in  the  action  for  its 
recovery,  it  would  seem  upon  principle  that  under  a  statute 
like  ours  the  jury  should  determine  its  value  as  of  the  date 
of  their  verdict.  If  assessed  at  that  time,  and  the  value  of 
the  property  be  greater  than  when  it  was  taken  or  detained, 
the  prevailing  party  would  secure  the  advantage  of  the 
appreciation  ;  but,  if  the  value  were  less,  damages  could 
be  awarded  him  for  the  depreciation.  This  method  will 
probably  result  in  every  instance  in  determining  the  value 
of  the  property  at  the  time  it  was  taken  or  detained,  to- 
gether with  the  appreciation,  if  any,  at  the  time  the  ver- 
dict was  rendered,  thereby  excluding  intermediate  values 
of  unstable  commodities  the  prices  of  which  fluctuate. 

The  value  of  property  being  assessed  at  the  time  the  ver- 
dict was  rendered  would  necessarily  exclude  the  allowance 
of  interest  as  damages,  except  possibly  for  the  retention  of 
money  in  specie,  but  damages  for  the  use  of  property  that 
could  be  employed  might  be  awarded  :  Coffin  v.  Taylor,  16 
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Or.  375  (18  Pac.  638).  If  a  prudent  person  has  a  com- 
modity for  sale,  he  must  know  the  market  value  thereof, 
and  usually  studies  the  question  of  supply  and  demand  in 
respect  thereto,  to  anticipate,  if  possible,  what  the  future 
price  may  be;  and  if,  after  such  consideration,  he  con- 
cludes that  the  value  must  appreciate  to  such  an  extent  as 
to  justify  his  holding  the  property  until  his  expectations 
are  realized,  his  hope  would  be  dissipated,  and  he  doomed 
to  disappointment,  if  his  adversary  could, under  the  forms 
of  law,  secure  the  possession  of  the  property,  and  ship  it 
out  of  the  state,  and,  when  called  upon  for  damages,  tender 
the  value  of  the  property  at  the  time  he  seized  it,  and  in- 
terest, in  disregard  of  its  possible  increase  in  value,  such  a 
rule  would  be  to  permit  him  to  take  advantage  of  his  own 
wrong.  We  think  reason  supports  the  rule  that  the  value 
of  the  hops  should  have  been  assessed  by  the  jury  as  of  the 
time  when  the  verdict  was  rendered. 

3.  As  the  uncontradicted  testimony  conclusively  shows 
that  the  highest  market  value  was  at  that  time,  no  injury 
could  have  resulted  to  the  plaintiff  from  the  giving  of  the 
erroneous  instruction  in  respect  to  the  time  when  the  value 
was  to  have  been  determined. 

4.  We  think,  however,  from  what  has  been  said,  that 
an  error  was  committed  in  charging  the  jury  that  the  de- 
fendant was  entitled  to  interest  from  the  time  of  the  taking 
of  the  hops.  Where  the  rule  prevails  that  the  value  of 
the  property  shall  be  assessed  as  of  the  time  it  was  taken 
or  detained,  interest  is  usually  allowable  as  a  measure  of 
damages ;  but  where  the  value  is  fixed  at  a  subsequent  time 
it  is  improper  to  allow  interest  on  the  value  from  the  tak- 
ing, for  this  would  be  awarding  double  damages:  Cobbey, 
Replevin,  §  878. 

5.  The  defendant's  counsel  at  the  trial  in  this  court 
offered  to  remit  the  sum  of  $50,  the  damages  found  by  the 
jury,  but,  not  having  done  so  in  the  lower  court,  and  the 
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exception  having  particularly  challenged  that  part  of  the 
instruction  which  related  to  the  interest,  the  plaintiff  will 
be  entitled  to  his  costs  in  this  court. 

6.  The  judgment  will  therefore  be  affirmed,  except  as 
to  the  damages  remitted,  and  the  cause  remanded,  with 
directions  to  enter  an  alternative  judgment  for  the  sum  of 
$2,600,  with  interest  from  February  17,  1903. 

Conditionally  Affirmed. 

Argubd  7  January,  decided  1  February,  19(M. 


V, 
[75Pac.  141.J 

Divorce  — Evidence  of  Adultery. 

The  evidence  in  this  case  having  shown  appreciable  familiarity  between  the 
defendant  and  a  neighbor  who  lived  at  her  home  during  her  husband's  absence, 
and  it  appearing  that  there  was  ample  opportunity  for  meetings,  the  positive 
statement  of  the  husband  that  on  unexpectedly  appearing  at  his  home  early  in 
the  morning  he  saw  his  wife  in  bed  with  the  neighbor  will  outweigh  the  denials 
of  the  parties  involved,  and  a  divorce  should  be  granted  for  adultery. 

From  Clackamas :   Thos.  A.  McBride,  Judge. 

Suit  by  Wm.  H.  Hall  against  Laura  C.  Hall  for  a  divorce 
on  the  ground  of  adultery.  Plaintiff  appeals  from  a  decree 
dismissing  his  suit.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Win- 
field  S.  Ward  and  Wm.  M.  Gregory^  with  an  oral  argument 
by  Mr,  Gregory. 

No  appearance  or  brief  for  respondent. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  for  a  divorce  instituted  by  the  husband 
on  the  ground  of  adultery,  alleged  to  have  been  committed 
by  the  defendant  with  one  Silas  Hedges.  The  answer  de- 
nies this  accusation,  and  by  way  of  cross-bill  alleges  that 
plaintiff  has  been  guilty  of  cruel  and  inhuman  treatment, 
rendering  defendant's  life  burdensome,  by  falsely  accus- 
ing and  charging  her  with  the  commission  of  a  crime  as 
stated.    The  averments  of  new  matter  in  the  answer  were 
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put  in  issue  by  the  reply,  and,  the  cause  being  tried,  the 
suit  was  dismissed  and  plaintiff  appeals.  The  testimony 
shows  that  the  parties  were  married  January  21, 1893,  and 
soon  thereafter  moved  to  a  homestead  in  Clackamas  County 
on  which  the  defendant  lived,  the  plaintiff  working  in  Port- 
land and  sending  his  wages  to  her.  Silas  Hedges  owned 
land  near  theirs,  and,  having  no  wife,  he  made  his  home 
at  the  plaintiff's  for  several  years,  Mrs.  Hall  doing  his 
washing  and  mending,  for  which  service  he  paid  her.  The 
plaintiff,  becoming  suspicious,  left  Portland,  arriving  at 
his  homestead  about  1  o'clock  at  night,  and,  sleeping  in 
an  outbuilding  until  7  o'clock  the  next  morning,  he  went 
to  the  house,  and  found  Hedges,  as  he  testifies,  lying  in  bed 
with  his  wife.  He  thereupon  accused  her  of  committing 
adultery  with  Hedges,  who  immediately  left  the  premises. 
The  defendant,  as  a  witness,  denies  that  she  was  guilty  of 
any  improper  relations  with  Hedges,  and  he,  as  her  wit- 
ness, corroborates  such  statement.  If  the  plaintiff's  testi- 
mony is  to  be  believed,  an  error  was  committed  in  refus- 
ing to  grant  the  relief  which  he  demands. 

It  appears  from  the  transcript  that  he  consulted  a  "me- 
dium" in  Portland,  in  whose  counsel  he  placed  great  reli- 
ance, and  became  very  angry  when  told  that  such  commu- 
nications were  untrustworthy.  In  June,  1902,  his  wife 
wrote  him  that  one  of  their  cows  had  died,  and,  concluding 
from  the  medium's  suggestion  that  Hedges  had  killed  her, 
he  secured  a  pistol,  and  started  for  his  homestead,  threat- 
ening to  shoot  him,  but  returned  without  executing  his 
purpose.  In  a  letter  written  to  his  wife,  and  offered  in  evi- 
dence, he  states  that  on  September  8,  1902,  at  Portland, 
more  than  forty  miles  from  his  homestead,  he  could  hear 
her  and  Hedges  talking  from  9  o'clock  at  night  until  5  the 
next  morning,  their  voices  sounding  as  if  transmitted  by 
telephone.  That  the  plaintiff's  mind  was  feeble  must  be 
admitted,  and  it  may  be  that  his  distorted  reason  accounts 
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for  the  statement  that  he  found  Hedges  and  his  wife  occu- 
pying the  same  bed.  There  are  many  circumstances,  how- 
ever, relating  to  the  conduct  of  Hedges  and  Mrs.  Hall, 
which,  without  detailing  them,  lead  us  to  believe  plaintiff 
told  the  truth,  and  that  he  is  entitled  to  a  legal  separation 
from  her.  The  decree  of  the  lower  court  will  therefore  be 
reversed,  and  one  entered  here  dissolving  the  bonds  of 
matrimony  heretofore  existing  between  the  parties. 

RSVSRSBD. 

Argued  20  October,  decided  16  November,  1908. 

Ain>EBSON  V,  ADAMS. 

[74Pac.  215.] 

Agents— Implied  Warranty  of  Authority  —  Dam  ages. 

1.  Where  an  agent  makes  a  contract  on  bebalf  of  his  principal  in  excess  of  his 
authority,  he  is  pernonally  liable  thereon,  under  an  implied  warranty  of  author- 
ity, even  though  he  made  no  t&lse  representations  concerning  his  authority. 

Form  of  Action  on  Breach  of  Authorized  Coniract  by  Agent. 

2.  In  an  action  against  an  agent  for  damages  caused  by  not  complying  with  a 
contract  on  behalf  of  his  principal  in  excess  of  his  authority,  In  which  there  Is  no 
allegation  that  defendant  falsely  represented  himself  to  be  the  i^ent  of  the  party 
in  whose  behalf  the  contract  was  made,  the  action  is  In  contract  for  breach  of  an 
implied  warranty  of  authority  and  not  in  tort  for  deceit. 

Admissions  Against  Interest  as  Evidence. 

8.  Under  the  general  rule  that  admissions  against  Interest  are  competent  evi- 
dence against  one  making  them.  It  is  competent  and  material,  in  a  damage  action 
against  an  agent  for  not  performing  a  contract  that  he  had  made  without  au- 
thority, to  show  that  after  the  contract  was  made  the  agent  stated  that  he  had 
no  authority  from  his  principal  to  make  it. 

Act  of  God  as  a  Justification  for  a  Breach  of  a  Contract. 

4.  In  an  action  against  an  agent  for  a  breach  of  a  con  tract  made  by  him  in  ex- 
cess of  his  authority,  to  furnish  water  to  irrigate  land  which  he,  on  behalf  of  his 
principal  leased  to  plaintiff,  defendant  pleaded  that  he  was  prevented  from  per- 
forming the  contract  by  an  act  of  Ood,  and  during  the  trial  his  counsel  offered  to 
show  that  the  land  was  under  two  ditches,  that  the  old  one  was  so  low  that  It 
was  impossible  to  Irrigate  any  of  the  land  f^om  it,  and  that  the  new  one  was  so 
nearly  level  that  while  in  ordinary  seasons  it  would  furnish  a  supply  of  water, 
yet,  in  consequence  of  the  drought  in  the  season  covered  by  the  contract,  no 
water  would  flow  therein.  Held,  that  the  offer  did  not  tend  to  show  a  failure  to 
perform  because  of  an  act  of  God,  as  there  was  no  offer  to  prove  that  the  water 
supply  of  the  ditch  had  ceased  to  exist,  but  tended  to  show  only  that  the  land 
could  not  be  watered  that  summer  from  either  of  the  ditches  referred  to.  To  ex- 
cuse performance  it  should  have  been  shown  that  the  irrigation  was  or  had  be- 
come physically  impossible  of  accomplishment. 

Evidence  AS  to  Value  of  Lost  Crop. 

5.  In  an  action  for  damages  suffered  by  loss  of  a  growing  crop  through  failure 
to  provide  water  as  contracted  for,  it  is  competent  to  show  the  condition  of  the 
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crop  at  the  time  when  irrigation  was  necessary  and  the  probable  yield  had  the 
water  been  furnished. 

Agency— Questions  for  Court  and  Jury  Respectively. 

tf.  Whether  a  person  was  or  was  not  the  agent  of  another  is  a  question  of  fact 
for  the  Jury,  but  what  may  be  done  by  the  agent  under  the  power  conferred  Is  a 
question  of  law  for  the  Judge. 

Evidence  of  Terms  of  Aobncy. 

7.  The  evidence  offered  herein  on  the  question  of  the  extent  of  the  agency  in- 
volved does  not  show  that  defendant  had  authority  from  his  principal  to  make 
the  contract  he  did  make. 

Costs  of  Appeal  on  Conditional  Affirmance. 

8.  Where  It  appears  that  a  Judgment  is  erroneous  only  in  an  ascertainable 
amount,  caused  by  an  error  In  computation,  or  in  allowing  interest  by  mistake, 
or  the  like,  costs  should  be  allowed  the  appellant,  though  the  case  is  practically 
affirmed,  provided  the  error  was  noted  and  objected  to  when  made.  If  the  atten- 
tion of  the  trial  court  could  have  been,  but  was  not,  called  to  the  error,  the  pen- 
alty is  the  payment  of  the  costs ;  but  If  the  adversary  had  an  opportunity  to 
remit  the  excess  before  the  appeal,  and  would  not,  he  must  pay  the  costs. 

Directing  Particular  Judgment. 

9.  The  fBusts  being  undisputed,  a  Judgment  In  a  law  action  may  be  affirmed 
on  condition  that  a  specified  and  evident  excess  be  remitted,  and  the  case  re- 
manded with  direction  to  enter  a  stated  Judgment. 

From  Klamath :   Henry  L.  Benson,  Judge. 

This  is  an  action  by  R.  C.  Anderson  to  recover  damages 
from  J.  F.  Adams,  an  agent,  for  the  breach  of  an  agree- 
ment claimed  to  have  been  made  in  excess  of  his  authority. 
It  is  alleged  in  the  complaint,  in  substance,  that  about 
February  — ,  1898,  the  defendant,  representing  that  he  was 
the  authorized  agent  of  one  Jesse  D.  Carr,  entered  into  an 
oral  agreement  whereby  he  leased  to  plaintiff,  until  Octo- 
ber 15th  of  that  year,  120  acres  of  land  in  Klamath  County, 
stipulating  to  construct  all  ditches  necessary,  and  furnish 
water  sufficient  to  irrigate  a  crop  of  wheat  to  be  grown 
thereon,  in  consideration  of  which  plaintiff  agreed  to  plow 
the  land,  sow  the  grain,  properly  care  for  and  tend  the 
same,  and  at  threshing  time  deliver  to  defendant  and  Carr, 
at  Brandon  Bros.'  mill  at  Merrill,  in  said  county,  one  fourth 
of  the  grain  so  raised  ;  Carr  to  have  all  the  straw,  and  the 
right  to  pasture  said  leased  land  after  the  threshing ;  that, 
in  pursuance  of  said  agreement,  and  relying  upon  and  be- 
lieving the  representations  of  the  defendant  that  he  was 
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the  authorized  agent  of  Carr,and  that  he  had  full  authority 
to  make  said  contract,  plaintiff  entered  into  possession  of 
said  premises,  put  in  the  crop,  and  in  all  respects  fully 
complied  with  the  terms  and  conditions  of  the  agreement, 
so  far  as  he  was  permitted  by  the  defendant  and  Carr;  that 
the  land  so  leased  is  situated  in  an  arid  region,  unproduc- 
tive without  irrigation,  which  was  well  known  to  Carr  and 
the  defendant,  who,  though  often  requested  so  to  do,  failed 
to  furnish  water  to  irrigate  said  land  during  the  season  of 
1898,  by  reason  whereof  said  crop  dried  up  and  became  a 
total  failure;  that  if  water  had  been  furnished,  sufficient 
for  such  irrigation,  plaintiff  would,  after  paying  all  ex- 
penses, have  realized  from  his  share  of  the  crop  J>1,185,  in 
which  sum  he  was  damaged  by  the  failure  of  defendant 
and  Carr  to  keep  and  perform  the  conditions  of  said  agree- 
ment, no  part  of  which  sum  has  been  paid;  that  Carr,  deny- 
ing the  authority  of  the  defendant  to  make  said  contract, 
has  repudiated  the  same,  and  plaintiff  alleges  that  defend- 
ant entered  into  it  in  the  name  of  Carr  without  authority. 
Judgment  is  demanded  for  the  sum  of  $1,185,  with  interest 
from  February  — ,  1898,  at  therate  of  8  per  cent  per  annum. 
A  demurrer  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  two  causes  were  improperly  united,  having  been  over- 
ruled, an  answer  was  filed,  denying  the  material  allega- 
tions of  the  complaint,  and,  for  a  further  defense,  setting 
out  what  purports  to  be  a  copy  of  the  lease  of  said  prem- 
ises, prepared  by  the  defendant,  but  not  signed  by  the 
parties,  wherein  it  is  stipulated  that  the  lessor  would  fur- 
nish water  from  the  Little  Klamath  Ditch  sufficient  to 
irrigate  said  tract,  where  practicable.  For  a  second  de- 
fense it  is'  alleged  that  the  spring  and  summer  season  of 
1898,  in  the  vicinity  of  said  land,  was  unusually  dry,  and 
the  drought  such  as  was  not  contemplated  by  either  party, 
and  could  not  have  been  anticipated  or  provided  against 
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by  the  exercise  of  ordinary  diligence  or  foresight,  and  by 
reason  thereof  the  water  supply  of  the  Little  Klamath 
Ditch  receded  to  such  an  extent  that,  excepting  a  small 
stream,  it  ceased  to  flow  therein,  and  could  not  be  fur- 
nished therefrom  to  irrigate  the  demised  premises  during 
the  greater  part  of  the  irrigating  season,  but  that  defend- 
ant, as  the  agent  of  Carr,  furnished  to  said  land  all  the 
water  that  could  or  would  flow  in  the  ditch  ;  **  that  there 
was  no  source  of  water  supply  by  which  said  lands,  or  any 
part  thereof,  could  have  been  irrigated  through  said  Little 
Klamath  Water  Ditch,  during  the  irrigating  season  of  the 
year  1898,  and  that  there  was  no  other  source  of  water 
supply  by  which  it  was  practicable  to  irrigate  said  lands, 
or  any  part  thereof,  during  the  irrigating  season  of  said 
year;"  that  any  failure  by  Carr  or  the  defendant,  as  his 
agent,  or  otherwise,  to  furnish  more  water  than  was  sup- 
plied, was  caused  by  the  act  of  God,  whereby  they  were 
excused.  For  a  third  defense  it  is  alleged  that  on  March 
27,  1898,  Carr,  at  plaintiff's  request,  loaned  him  the.  sum 
of  $75,  which  he  agreed  to  repay  October  15th  of  that 
year,  with  interest  at  the  rate  of  10  per  cent  per  annum 
from  the  date  of  the  loan ;  that  no  part  thereof  has  been 
paid ;  and  that,  prior  to  the  commencement  of  this  action, 
Carr,  for  a  valuable  consideration,  assigned  said  claim  to 
the  defendant,  for  the  amount  of  which  he  prays  judg- 
ment. The  reply  having  put  in  issue  the  allegations  of 
new  matter  in  the  answer,  a  trial  was  had,  resulting  in  a 
verdict  for  plaintiff,  assessing  his  damages  at  $726.75,  and 
awarding  him  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  November  13, 1898,  amounting,  with  the 
principal,  to  $90L19  ;  and  judgment  having  been  rendered 
in  accordance  therewith,  the  defendant  appejils. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  J.  W,  Hamaker. 
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For  respondent  there  was  a  brief  over  the  names  of 
Hiram  F,  Murdoch  and  Austin  8,  Hammond^  with  an  oral 
argument  by  Mr.  Hammond. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

1.  It  is  contended  by  defendant's  counsel  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  court  erred  in  overruling  the  demur- 
rer. It  is  argued  that,  as  no  fraud  is  alleged  in  the  com- 
plaint, an  action  of  deceit  cannot  be  founded  thereon,  and, 
inasmuch  as  the  damages  sought  to  be  recovered  are  based 
upon  the  contract,  and  not  upon  the  injury  resulting 
from  the  defendant's  alleged  want  of  authority  to  enter  into 
the  agreement,  the  action  cannot  be  maintained  upon  the 
theory  of  an  implied  warranty  of  such  authority.  Though 
there  is  a  conflict  of  judicial  utterance  in  respect  to  the 
form  of  action  against  an  agent  who  has  honestly,  but  er- 
roneously, exceeded  his  authority,  it  has  been  held  in  this 
state  that  an  agent  who  makes  a  contract  on  behalf  of  his 
principal  in  excess  of  his  authority  is,  on  the  repudiation 
of  the  agreement  by  the  principal,  personally  liable  thereon, 
though  he  made  no  false  representations  concerning  his 
authority,  and,  as  he  impliedly  warranted  that  he  was 
empowered  to  make  the  contract,  the  action  will  be  con- 
strued as  in  contract,  instead  of  in  tort :  Cochran  v.  Baker, 
34  Or.  555  (56  Pac.  641).  In  deciding  that  case,  Mr.  Chief 
Justice  Wolverton,  speaking  for  the  court,  said:  "The 
agent,  by  undertaking  to  act  for  another  as  his  principal, 
tacitly  and  impliedly  represents  himself  to  be  authorized, 
as  a  matter  of  fact,  to  so  act,  and  becomes  liable  if  it  ap- 
pears that  he  assumed  as  true  that  which  he  did  not  know 
to  be  so.  The  reason  upon  which  the  liability  is  founded 
is  that  the  party  dealing  with  a  supposed  agent  is  deprived 
of  any  remedy  upon  the  contract  against  the  principal. 

IhI  Or.-W. 
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The  contract,  though  in  form  that  of  the  principal,  is  not 
his  in  fact,  and,  of  course,  is  not  susceptible  of  enforce- 
ment against  him ;  and,  as  the  loss  must  fall  somewhere, 
it  is  but  a  rule  of  justice  that  it  should  be  borne  by  him 
whose  acts  made  it  possible."  Though  the  agent  who  has 
exceeded  his  authority  cannot  be  sued  on  the  contract 
itself,  as  a  party  thereto,  unless  it  contains  apt  words  to 
charge  him  (1  Am.  &  Eng.  Ency.  Law,  2  ed.,  1128  ;  Story, 
Agency,  9  ed.,  §  264a;  Hall  v.  Crandall,  29  Cal.  567,  89 
Am.  Dec.  64),  an  action  may  be  maintained  against  him 
on  his  implied  promise  that  he  had  authority  to  bind  the 
principal:  Farmers^  Co-op.  Trust  Co.  v.  Floyd^  47  Ohio  St. 
525  (26  N.  E.  110,  12  L.  R.  A.  346,  21  Am.  St.  Rep.  846). 
This  promise  is  not  a  part  of  the  agreement  supposed  to 
have  been  entered  into  with  the  principal,  but  independ- 
ent thereof,  and  tantamount  to  an  implied  warranty  that, 
if  a  third  party  will  enter  into  a. contract  with  the  agent 
on  behalf  of  his  principal,  he  will  indemnify  such  party 
against  any  loss  that  he  may  sustain,  if  it  shall  be  ascer- 
tained that  he  does  not  possess  the  measure  of  authority 
which  he  assumes.  Such  warranty  being  impliedly  given, 
it  cannot  be  said  that  in  enforcing  it  the.  court  makes  a 
new  contract  for  the  agent  and  a  third  party.  We  are  sat- 
isfied with  the  rule  announced  in  Cochran  v.  Baker,  34  Or. 
555  (56  Pac.  641),  and  think  no  error  was  committed  in 
construing  the  complaint  as  an  action  ex  contractu  on  the 
implied  warranty,  or  in  overruling  the  demurrer. 

2.  The  plaintiff  having  submitted  his  testimony  and 
rested,  defendant's  counsel  moved  the  court  for  a  judg- 
ment of  nonsuit,  on  the  ground  that  the  action  was  for  the 
alleged  fraud  and  deceit  of  the  defendant  in  falsely  repre- 
senting himself  to  be  the  agent  of  Jesse  D.  Carr,  and  that 
he  had  failed  to  produce  any  evidence  to  support  such 
allegation;  but,  the  motion  having  been  denied  and  an 
exception  saved,  it  is  contended  that  an  error  was  thus 
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committed.  It  is  nowhere  alleged  in  the  complaint  that 
the  defendant  ''falsely"  represented  that  he  was  Carr's 
agent,  and,  this  being  so,  we  do  not  think  the  action  is  in 
tort  for  deceit,  but  in  contract  for  an  alleged  breach  of  the 
defendant's  implied  warranty.  In  an  action  for  deceit, 
the  plaintiff  must  set  out  in  the  complaint  the  representa- 
tion,  and  allege  the  falsity  thereof :  8  Ency.  PL  &  Pr.  899. 
To  constitute  a  fraud  by  false  representations,  so  as  to  en- 
title the  plaintiff  to  relief,  three  things  must  concur:  (1) 
There  must  be  a  knowingly  false  representation  ;  (2)  the 
plaintiff  must  have  believed  it  to  be  true,  relied  thereon, 
and  have  been  deceived  thereby;  and  (3)  that  such  repre- 
sentation was  of  matter  relating  to  the  contract  about  which 
the  representation  was  made,  which,  if  true,  would  have 
been  to  plaintiff's  advantage,  but,  being  false,  caused  him 
damage  and  injury:  Rolfes  v.  Russely  5  Or.  400;  Orangera^ 
Market  Co,  v.  Vinson,  6  Or.  172 ;  Dunning  v.  Creasony  6  Or. 
241 ;  Britt  v.  Marks,  20  Or.  223  (25  Pac.  636);  Schoellhamer 
V.  Rometsch,  26  Or.  394  (38  Pac.  344);  Cawston  v.  Sturgis, 
29  Or.  331  (43  Pac.  656);  Martin  v.  Eagle  Develop.  Co.  41  Or. 
448  (69  Pac.  216).  The  plaintiff's  counsel,  evidently  in- 
tending  to  frame  the  complaint  so  as  to  avoid  any  contro- 
versy in  respect  to  the  form  of  action,  omitted  the  aver- 
ments required  in  an  action  of  deceit;  thus  showing  that 
he  based  the  relief  sought  in  contract  for  the  breach  of  the 
implied  warranty. 

3.  It  is  argued  in  the  defendant's  brief  that,  as  the  gist  of 
the  action  is  based  upon  the  defendant's  want  of  authority, 
the  burden  was  imposed  upon  the  plaintiff  to  prove  that 
Carr  had  not  vested  the  defendant  with  the  measure  of 
power  assumed  by  him,  and  that,  no  testimony  having 
been  offered  on  this  subject,  an  error  was  committed  in 
not  granting  defendant's  motion  for  a  judgment  of  non- 
suit. The  point  thus  insisted  upon  was  not  called  to  the 
attention  of  the  trial  court,  but,  if  it  had  been,  we  think 
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there  was  sufficient  testimony  introduced  by  plaintiff  to 
show  that  the  contention  is  without  merit.  The  bill  of 
exceptions  discloses  that  testimony  was  offered  tending  to 
show  that  Jesse  D.  Carr,  a  resident  of  Salinas,  California, 
owned  a  section  of  land  in  Klamath  County,  which  he 
caused  to  be  cleared  of  sagebrush,  and  appointed  the  de- 
fendant as  his  agent  to  lease  it  for  the  purpose  of  raising 
grain,  so  that  the  land  might  be  brought  into  proper  cul- 
tivation for  the  growth  of  alfalfa  thereon.  In  pursuance 
of  such  appointment,  the  defendant,  as  Carr's  agent,  leased 
120  acres  of  said  land  to  plaintiff,  and,  honestly  supposing 
he  had  authority  to  furnish  water  for  irrigation, stipulated 
to  do  so;  but,  no  water  having  been  supplied,  the  crop  of 
wheat  sowed  on  the  land  by  plaintiff  was  destroyed.  The 
complaint  having  alleged  that  the  defendant  had  no  au- 
thority on  behalf  of  his  principal  to  stipulate  to  furnish 
water  for  irrigation,  the  burden  was  assumed  by  the  plain- 
tiff to  prove  the  fact  so  stated:  Noe  v.  Qregory,7  Daly,  283. 
The  plaintiff,  as  a  witness  in  his  own  behalf,  was  asked 
whether  he  had  ever  heard  the  defendant  say,  since  said 
crop  of  wheat  was  destroyed,  that  he  had  authority  to  fur- 
nish water  for  irrigation.  An  objection  to  the  question  on 
the  ground  that  it  was  incompetent  and  immaterial  having 
been  overruled,  and  an  exception  allowed,  the  witness 
replied:  "He  said  he  didn't  have  no  authority  to  furnish 
water.  That  is  what  he  said  on  the  stand — that  he  didn't 
have  no  authority  to  furnish  water."  The  stand  referred 
to  in  the  answer  was  the  witness  stand, and  the  declaration 
so  imputed  to  the  defendant  is  the  testimony  which  he 
gave  as  a  witness  in  the  action  of  Durkee  v.  Carr,  38  Or.  189 
(63  Pac.  117),  involving  Carr's  liability  on  his  stipulation 
to  furnish  water  to  another  party  for  irrigation.  No  objec- 
tion to  the  question  propounded  to  the  plaintiff  was  inter- 
posed on  the  ground  that  a  proper  foundation  therefor  had 
not  been  laid,  or  that  the  time, place,  and  persons  present 
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had  not  been  detailed  with  particularity,  so  as  to  call  the 
attention  of  the  witness  thereto,  for,  if  the  objection  had 
been  based  on  these  grounds,  it  would  doubtless  have  been 
sustained;  but,  as  made,  it  was  not  well  taken,  and  there- 
fore properly  overruled.  The  plaintiff  having  testified  that 
the  defendant,  on  the  witness  stand,  admitted  at  the  trial 
of  another  action  that  he  had  no  authority  on  behalf  of 
Carr  to  furnish  water  for  irrigation,  affords  some  evidence 
from  which  the  jury  might  conclude  that,  in  making  the 
contract  entered  into  with  the  plaintiff,  the  defendant  ex- 
ceeded the  power  delegated  to  him.  The  plaintiff's  testi- 
mony is  corroborated  by  that  of  the  witness  Bert  Davis, 
who  testified  that  he  was  present  in  court  at  the  trial  of 
the  said  case  of  Durkee  v.  Carr,  the  nature  of  which  action 
he  explained;  and,  referring  to  the  defendant's  testimony 
given  at  that  trial,  he  said:  '*I  remember  when  they  asked 
him  if  he  had  authority  to  furnish  water,  and  he  said  he 
didn't.  I  remember  that  very  distinctly."  The  declara- 
tions so  imputed  to  the  defendant  were  against  his  inter- 
est, and  therefore  admissible  ( White  v.  Madison,  26  N.  Y. 
117),  and  hence  no  error  was  committed  in  overruling  the 
motion  for  a  judgment  of  nonsuit. 

4.  The  defendant,  as  a  witness  in  his  own  behalf,  was 
asked  on  direct  examination  to  state  what  the  relative  dif- 
ference in  elevation  was  between  the  old  and  the  new 
ditches  extending  from  the  Little  Klamath  Ditch  to  the 
demised  premises.  An  objection  to  the  question  having 
been  interposed  on  the  ground  that  the  answer  sought  to 
be  elicited  was  irrelevant  and  immaterial,  the  defendant's 
counsel  thereupon  stated  to  the  court  that  they  expected 
to  show  by  the  witness  that  the  level  of  the  old  ditch  was 
so  low  that  it  was  impossible  to  irrigate  any  part  of  Carr's 
land  from  it,  and  that  the  new  ditch,  by  which  a  part  of 
the  said  section  could  be  covered,  was  so  nearly  level  that 
water  would  not  easily  flow  therein,  and  was  subject  to 
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evaporation,  requiring  more  water  to  get  it  through,  and 
that,  while  in  ordinary  seasons  the  new  ditch  furnished  a 
supply  of  water,  in  1898,  in  consequence  of  the  drought, 
no  water  would  flow  therein.    The  objection  having  been 
sustained,  an  exception  was  allowed;  and  it  is  contended  by 
defendant's  counsel  that  the  testimony  so  offered  was  ma- 
terial, as  tending  to  support  the  issue  of  the  act  of  God,  and 
that  the  court  erred  in  excluding  it.    In  Pengra  v.  Wheeler^ 
24  Or.  532  (34  Pac.  354,  21  L.  R.  A.  726),  in  commenting 
upon  the  act  of  God  as  an  excuse  for  the  nonperformance 
of  the  conditions  of  an  agreement,  it  is  said :    **It  is  a  well 
recognized  principle  of  law  that,  when  it  is  apparent  that 
the  parties  have  contracted  on  the  basis  of  the  continued 
existence  of  a  given  thing,  then,  on  performance  becoming 
due,  if,  without  the  fault  of  the  parties,  the  thing  has  ceased 
to  exist,  the  case  has  become  one  of  mutual  mistake, 
and  the  duty  to  perform  no  longer  remains."    Whether 
or  not  the  drought  in  1898  so  affected  the  body  of  water 
from  which  the  demised  tract  of  land  was  to  be  irrigated  as 
to  cause  the  source  to  cease  to  exist,  does  not  appear  from 
inspection  of  the  bill  of  exceptions,  and  the  question  so 
objected  to  appears  only  to  go  to  the  practicability  of  irri- 
gating the  leased  land  by  means  of  a  particular  ditch.  "It 
is  a  well  established  rule  of  law,"  say  the  editors  of  the 
American  &  English  Encyclopedia  of  Law  (2  ed.),  vol.  1, 
p.  588,  '*that,  where  a  person  creates  a  charge  or  obligation 
upon  himself  by  express  contract,  he  will  not  be  permitted 
to  excuse  himself  therefrom  by  pleading  an  act  of  God  ren- 
dering performance  impracticable."  In  Reid  v.  Alaska  Pack- 
ing Co,  43  Or.  429  (73  Pac.  337),  Mr.  Justice  Bkan,  com- 
menting upon  this  legal  principle,  says :  **Before  one  can 
be  excused,  however,  from  the  performance  of  a  valid  con- 
tract, deliberately  entered  into,  because  of  the  impossibility 
of  performance,  it  must  appear  that  the  thing  agreed  to 
be  done  is  impossible  upon  its  face,  and  cannot,  by  any 
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means,  be  effected.  It  is  no  excuse  for  the  nonperform- 
ance of  a  contract  that  it  is  impossible  for  the  obligor  to 
fulfill  it,  if  the  performance  be  in  its  nature  possible." 
The  question  relating  to  the  difference  in  elevation  of 
the  respective  ditches,  and  the  statement  of  defendant's 
counsel  of  what  they  expected  to  show  if  the  witness  was 
permitted  to  answer  the  question  propounded  to  him,  does 
not  tend  to  show  that  the  source  of  the  water  was  wholly 
exhausted,  so  as  to  render  the  irrigation  of  the  land  phys- 
ically impossible ;  and  for  this  reason  the  act  of  God  is 
not  involved,  and  no  error  was  committed  in  sustaining 
the  objection  to  the  question  asked. 

5.  It  is  maintained  that  the  court  erred  in  permitting 
the  plaintiff,  over  the  defendant's  objection  and  exception, 
to  introduce  testimony  tending  to  show  the  condition  of 
the  crops  on  the  leased  land,  and  the  probable  yield  of 
wheat  therefrom  if  the  premises  had  been  irrigated.  It  is 
argued  that,  notwithstanding  the  land  in  question  may 
have  been  properly  irrigated,  the  wheat  grown  thereon 
might  have  been  injured  by  frost,  smut,  or  rust,  which  the 
testimony  shows  are  hindrances  to  the  growth  of  wheat 
in  that  vicinity,  thus  rendering  the  opinion  of  plaintiff's 
witnesses  as  to  the  probable  quantity  of  wheat  that  could 
have  been  grown  mere  guesses,  and  therefore  incompetent. 
It  is  incumbent  upon  a  party  always  to  offer  the  best  tes- 
timony that  is  in  his  power  to  secure,  the  presumption 
being  that  higher  evidence  would  be  adverse  from  inferior 
being  produced:  B.  &  C.  Comp.  §  788,  subd.  6.  This  rule 
narrows  the  inquiry  to  a  consideration  of  whether  or  not 
the  method  adopted  by  plaintiff  to  prove  the  extent  of  his 
injury  was  the  best  that  the  circumstances  afforded.  The 
damage  which  a  party  has  sustained  in  consequence  of 
the  breach  of  an  agreement  or  of  the  act  or  neglect  of 
another  is  in  nearly  every  instance  problematical,  and  can 
rarely  ever  be  reduced  to  a  mathematical  certainty.    Evi- 
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deuce,  therefore,  that  tends  in  any  manner  to  establish 
the  measure  of  the  injury  sustained,  is  admissible,  if  it  is 
the  best  that  can  be  secured.  The  testimony  shows  that 
plaintiff  had  plowed  the  land  and  sowed  the  wheat,  which 
came  up  and  grew  until  it  withered  and  died  for  want  of 
water.  The  crop  therefore  had  a  potential  existence,  and 
was  of  some  value,  the  measure  of  which  at  the  time  of  its 
destruction  might  have  been  no  greater  than  the  value  of 
the  wheat  as  pasture ;  but,  as  the  plaintiff  had  a  right  to 
suppose  that  the  water  agreed  to  be  furnished  would  be 
supplied,  the  damage  he  sustained  was  greater  than  the 
value  of  the  grain  for  the  purpose  assumed.  If  there  was 
no  demand  for  the  growing  grain  for  feeding  purposes,  the 
fact  that  it  may  have  been  worth  a  few  cenls  per  acre  as  a 
fertilizer  to  the  land  does  not  fix  the  extent  of  the  damage 
sustained.  The  wheat  was  sown  with  the  expectation  of 
harvesting  it,  and  the  measure  of  damages  for  the  loss  of 
the  crop  is  more  than  the  cost  of  plowing  and  the  value 
of  the  seed  ( Gulf,  Colo,  &  S.  F,  Ry.  Co.  v.  Carter  [Tex.  Civ. 
App.]  25  S.  W.  1023),  and  is  equal  to  the  value  of  the  crop 
in  the  condition  it  was  before  it  perished :  8  Am.  &  Eng. 
Ency.  Law  (2  ed.),  330.  Evidence  of  the  value  of  the  crop 
at  maturity,  less  the  cost  of  the  labor,  care,  and  attention 
necessary  to  put  it  in  condition  for  the  nearest  market,  is 
admissible,  in  connection  with  other  evidence  to  enable 
the  jury  to  ascertain  the  amount  of  damages  sustained: 
Oulf,  Colo.  &  S.  F.  Ry.  Co.  v.  Carter,  25  S.  W.  1023 ;  Shot- 
well  V.  Dodge,  8  Wash.  337  (36  Pac.  254).  The  extent  of 
the  crop  at  maturity  is  the  quantity  that  would  probably 
have  been  produced  under  the  conditions  agreed  upon. 
To  determine  such  quantity,  witnesses  who  were  conver- 
sant with  the  land  in  that  vicinity,  and  knew  from  experi- 
ence or  observation  the  amount  of  wheat  that  could  ordi- 
narily be  grown  on  an  acre  of  such  land  when  irrigated, 
were  competent  to  express  an  opinion  as  to  the  number  of 
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bushels  that  could  be  produced.  If  the  defendant  thought 
the  witnesses  overestimated  the  quantity  that  could  have 
been  grown  under  the  circumstances  adverted  to,  he  could 
undoubtedly  have  secured  competent  persons  who  would 
have  made  a  fair  estimate  thereof;  and,  as  this  method  of 
proving  the  value  of  the  crop  at  the  time  of  its  destruction 
was  the  best  that  could  have  been  devised,  no  error  was 
committed  in  admitting  the  testimony  so  objected  to. 

6.  The  defendant,  as  a  witness  in  his  own  behalf,  hav- 
ing testified  that  the  authority  given  him  to  enter  into  a 
contract  with  the  plaintiff  was  derived  from  letters  re- 
ceived from  Carr,  offered  in  evidence  letters  purporting  to 
have  been  written  by  him  November  24  and  December  4, 
1897,  and  July  5,  1898,  which  are  referred  to  in  the  bill 
of  exceptions  as  Exhibits  A,  B,  and  C,  respectively.  His 
counsel  at  the  proper  time  requested  the  court  to  charge 
the  jury  in  respect  thereto  as  follows : 

**I  instruct  you,  as  a  matter  of  law,  that  if  you  are  sat- 
isfied, as  reasonable  men,  by  the  evidence,  that  J.  D.  Carr 
wrote  the  letters  to  Mr.  Adams  which  have  been  filed  in 
evidence  herein  as  defendant's  Exhibits  A,  B,  and  C,  these 
letters  gave  defendant  authority  to  make  such  contract  for 
said  Carr  as  the  one  set  out  in  the  complaint,  and  you 
should  find  for  the  defendant." 

The  request  not  having  been  granted,  an  exception  to 
the  court's  refusal  so  to  charge  was  saved,  and  it  is  insisted  . 
by  defendant's  counsel  that  an  error  was  thereby  com- 
mitted. The  existence  of  an  agent's  authority  is  a  ques- 
tion of  fact  to  be  ascertained  by  the  jury,  but  what  the 
agent  may  do  under  the  power  conferred  is  a  question  of 
law  to  be  determined  by  the  court:  Olenn  v.  Savage^  14 
Or.  567  (13  Pac.  442);  Long  Creek  Building  Assoc,  v.  State 
Ins.  Co,  29  Or.  569  (46  Pac.  366). 

7.  Carr,  in  the  letter  of  November  24, 1897,  evidently  re- 
ferring to  some  prior  conversation  with  or  communication 
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from  the  defendant,  says :  *'  I  think  your  proposition  was 
to  furnish  these  parties  with  water  the  first  year  free." 
The  parties  here  mentioned  are  the  persons  whom  the  de- 
fendant might  secure  as  tenants  for  Carr*s  land.  Further 
in  the  letter  the  writer  says :  *' Whenever  the  time  comes 
that  we  can  get  grain  out  of  the  country,  I  am  willing  to  go 
to  the  expense  of  irrigating  all  ray  land  that  I  can  irrigate 
down  at  home  and  up  on  that  section,  hut  until  that  time 
I  do  not  propose  to  spend  any  more  money  down  there  at 
home  irrigating."  In  the  letter  of  December  4, 1897,  Carr, 
in  referring  to  the  letting  of  his  land,  wrote  the  defendant 
as  follows :  "  I  leave  the  terms  of  the  lease  and  the  share 
of  the  crop,  etc.,  entirely  with  you,  bul  I  do  not  want  the 
land  leased  for  more  than  three  vears.  I  have  so  much 
money  in  that  country  now  that  when  I  come  to  think  of  it 
I  was  very  foolish  and  hasty  to  undertake  to  do  anything 
with  that  section,  but  I  did  it  partly  to  assist  you  in  your 
ditch  matters,  as  you  cannot  keep  up  your  ditch  unless  you 
can  get  some  customers."  It  will  be  remembered  that 
these  letters  were  written  prior  to  the  leasing  of  the  land 
to  plaintiff.  In  the  letter  of  July  5,  1898,  Carr  writes  as 
follows :  **  I  am  sorry  to  hear  your  doleful  report  about  the 
water  in  the  ditch.  I  sincerely  hope  you  were  mistaken 
and  that  the  water  will  hold  out ;  but,  of  course,  you  can- 
not supply  the  people  with  water  unless  you  can  get  it. 
If  you  can  get  water,  help  my  boys  all  you  can  on  the 
section."  The  letters  so  introduced  in  evidence  may  not 
have  been  all  that  the  defendant  received  from  Carr  in  re- 
lation to  the  leasing  of  his  land  ;  but,  from  the  excerpts 
taken  therefrom,  we  do  not  think  the  agent  was  authorized 
to  furnish  water  for  irrigation  on  the  principal's  account. 
It  is  true,  Carr  says,  "I  leave  the  terms  of  the  lease  and 
the  share  of  the  crop,  etc.,  entirely  with  you;"  but  as  he 
had  prior  thereto  oppressed  his  unwillingness  to  go  to  the 
expense  of  irrigating  his  land  until  the  grain  that  might 
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be  grown  thereon  could  be  transported  from  Klamath 
County  by  rail,  this  negatives  the  idea  that  the  term  **etc." 
authorized  the  furnishing  of  water,  and  no  error  was  com- 
mitted in  refusing  to  give  the  instruction  requested. 

8.  The  court,  instructing  the  jury  on  the  measure  of 
damages,  said: 

**In  determining  the  value  of  such  crop,  you  may  take 
into  consideration  the  value  of  the  crop  that  would  have 
been  produced  upon  said  lands  if  the  same  had  been  irri- 
gated, after  deducting  all  expenses  of  maturing,  harvest- 
ing, and  marketing  said  crop,  if  all  these  items  are  shown 
by  the  evidence  not  to  exceed  $1,185,  together  with  inter- 
est at^8  per  cent  from  the  date  such  crop  was  destroyed." 

The  plaintiff's  counsel  concede  that  the  damages  sought 
to  be  recovered  were  unliquidated,  and  that  no  interest 
could  be  recovered  thereon  until  judgment  was  rendered 
therefor,  and  offer  to  remit  $174.44,  which  the  verdict 
shows  that  the  jury  awarded  on  account  of  interest.  The 
language  quoted  is  a  part  of  an  instruction,  to  the  giving 
of  which  the  defendant  excepted,  without  calling  particu- 
lar attention  to  the  question  of  interest.  It  is  probable,  if 
this  part  of  the  charge  had  been  particularly  challenged, 
the  court  would  have  corrected  it.  If  not,  the  defendant 
would  have  been  entitled  to  his  costs  in  this  court  on  the 
appeal;  but,  not  having  done  so,  the  interest  will  be  re- 
mitted without  allowing  costs  to  the  defendant. 

It  was  suggested  at  the  trial  in  this  court  that  it  was 
incumbent  upon  the  plaintiff  to  negative  in  the  complaint 
the  possibility  of  his  securing  water  for  irrigation  from 
other  sources  after  the  defendant  failed  to  supply  it,  but,  if 
this  were  so,  the  answer  performs  that  service,  and  shows 
that  the  water  could  not  have  been  so  obtained. 

9.  Other  errors  were  assigned,  but,  deeming  them  un- 
important, the  judgment  will  be  affirmed,  except  as  to  the 
amount  of  interest,  and  the  cause  remanded,  with  direc- 
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tious  to  the  trial  court  to  enter  a  judgment  for  the  sum  of 
$726.75,  with  interest  from  November  14,  1902. 

Conditionally  Affirmed. 


Decided  May,  1902. 
McAULIFF'S  WILL. 

From  Baker:  Robert  Eakin,  Judge. 

This  is  a  contest  of  the  will  of  Dennis  McAuliff,  by  Mary 
Foster,  which  resulted  against  the  contestant.  This  appeal 
resulted.  Affirmed. 

Mr.  William  J.  Lachner  for  appellant.  ^^ 

Mr.  Julius  C,  Moreland  and  Mr.  John  L,  Rand  for  re- 
spondents. 

On  stipulation  of  the  parties  the  decree  sustaining  the 
will  was  affirmed.    No  opinion.  Affirmed. 
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ACTION. 

Effect  of  Equitable  Cross-Bill  and  Decree  Thereon. 

1.  Under  B.  &  C.  Comp.  g  891,  providing  that  in  an  action  at  law,  where  defend- 
ant is  entitled  to  equitable  relief,  he  may,  on  answering,  file  a  complalntin  equity, 
which  shall  stay  the  prrx'eedlngs  at  law,  and  the  case  shall  thereafter  proceed  as 
in  equity,  when  such  proceedings  may  be  eqjoined  or  allowed  to  proceed,  the 
equity  court  does  not  obtain  Jurisdiction  over  the  original  action,  but  it  remains 
simply  in  abeyance  until  the  equity  suit  is  decided,  when  it  is  either  enjoined  or 
released,  and  as  to  tbis  latter  alternative,  the  absence  of  a  restraining  clause  in 
the  decree  is  practically  a  permission  to  continue  the  original  proceeding  at  law. 

Finney  v.  Egan^  1. 

Limitation  on  Causes  of  Action  Arising  in  Sister  State. 

2.  Rights  of  action  must  of  necessity  accrue  when  and  where  the  acts  creating 
the  right  occur,  and  particularly  Is  this  true  of  rights  created  by  statute,  which  of 
course  have  no  extraterritorial  effect.  Bergman  v.  Inmanf  456. 

ACT  OF  GOD,  as  Excusing  Performance.    See  Contracts,  2, 3. 

ACrrS  OF  LEGISLATURE. 

Constitutionality  of  Act.    See  Const.  Law. 
Titles  and  Construction.    See  Statutes. 

ADJOINING  LANDOWNERS. 

Construction  of  Contract  — Intention  of  Parties. 

Plaintiff  having  purchased  land  adjoining  defendant's  house,  and  being 
about  to  erect  houses  thereon,  defendant  threatened  to  erect  a  high  fence,  and 
their  dlfflculiles  resulted  In  a  contract  whereby  plaintiff  sold  defendant  a  strip  of 
land  lying  next  to  that  of  defendant,  and  it  was  agreed  that  no  house  should  be 
erected  on  the  strip,  and  that  no  fence,  other  than  a  wire  or  iron  one  six  feet  high, 
should  be  erected  "on  the  north  line  of  the  strip."  Subsequently  defendant  un- 
dertook to  erect  on  the  strip,  but  not  on  the  boundary  line,  a  high  board  fence 
which  was  to  be  painted  black.  Heldy  that  the  erection  of  such  fence  would  be 
enjoined,  as  within  the  meaning  of  the  contract.  Silverfleld  v.  Pranks  502. 

ADMINISTRATION 

Of  Estates  of  Decedents.    Same  as  Executors. 

ADMISSIONS 

Against  Interest  as  Evidence.    .See  Evidence,  11;  Crim.  Law,  26. 
By  Complaining  Witness  — Binding  Effect  of.    See  Crim.  Law,  13. 

ADULTERY. 

Sufficient  Evidence  of  to  Justify  a  Divorce.    See  Divorce,  3. 

ADVERSE  PARTY  to  an  Appeal.    See  Appeal,  4,  6. 
l^  Or.—Ul. 
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affidavit 

Of  Juror  Not  Competent  to  Impeach  Verdict.    See  New  Trial. 
AFFIRMANCE.    See  Appeal,  9, 10. 
AGENCY.    Same  as  Principal  and  Agent. 

AIDER 

Of  Complaint  by  Answering.    See  Pleading,  12,  13, 14. 
Of  Pleading  by  Verdict.    See  Pleading,  9. 

ALBANY. 

Charter  of  1901,  p.  314,  }  34,  Siibd.  9,  Cranor  v.  Albany,  14«.      » 
Ordinance  156,  Cranor  v.  Albany,  148. 

ALIMONY  Cannot  be  Awarded  In  Default  Divorce  Decrees  Based  on  Publicalion 
of  the  Summons.    Sec  Divorce,  9,  10. 

ALLEGATA  ET  PROBATA.    See  Damages,  1,  2. 

AMENDMENT 

Of  Ijaw  by  Later  Inconsistent  Act.    See  Taxation,  7. 
Of  Pleadings  After  Remandment.    See  .\ppeal,  24. 

APPEALABLE  ORDER.    See  Appeal,  1,  2. 

APPEAL  AND  ERROR. 

Appealable  Order  in  Partition. 

1.  Sections  441,  442,  and  444,  B.  &  C.  Com  p.  contemplate  an  Interlocutory  det-ree 
defining  the  rights  of  the  respecttive  parties  in  the  land  of  which  partition  is  de- 
sired, and  deciding  whether  it  shall  be  divided  or  Hold,  to  be  followed  by  a  final 
decree  upon  a  consideration  of  the  report  of  the  referees,  and  this  last  is  the  final 
order  contemplated  by  Section  517,  B.  &  C.  Comp.  that  must  be  appealed  from, 
though  on  the  appeal  Intermediate  orders  involving  the  meriU*,  and  necessarily 
aflTecting  the  decree,  may  be  reviewed.  Sterling  v.  Sterling,  "JOO. 

Right  of  Review— Appealable  Interest  of  Administrator. 

2.  An  administrator  has  an  appealable  Interest  in  an  order  of  a  county  court 
dismissing  his  petition  for  a  license  to  sell  property  of  the  estate  to  pay  a  claim 
which  has  been  allowed.  Smith's  Estate ,  o&tS, 

RE.SERVATION  OF  REVIEW  — EXCEPTION  TO  iNSTRrCTlONS. 

3.  An  exception  to  a  part  of  a  charge,  particularly  setting  out  the  language' 
complained  of,  is  sulflcient  to  raise  the  question  of  the  accuracy  of  that  ijart  of  the 
charge  so  specified.  Scott  v.  Astoria  Railroad  Cto.  'J&. 

Widow  as  Adverse  Party  in  Sale  of  Realty. 

4.  The  widow  Is  not  a  necessary  or  even  a  proper  party  to  a  proceeding  to  pro- 
cure the  sale  of  the  realty  of  a  decedent  to  pay  debts,  and  is  therefore  not  an  adverse 
party  to  any  appeal.  Smithes  Entaie,  .5$6. 

Transferring  Cause  — Filing  Transcript. 

5.  Where  a  statute  requires  that  a  transcript,  for  example,  shall  be  filed  with 
the  clerk  of  the  appellate  court  by  a  certain  time  after  perfecting  the  appeal,  and 
that  the  appellant,  on  filing  the  transcript,  .shall  pay  to  the  clerk  a  stated  lee  in 
advance,  the  transcript  is  not  filed  until  the  fee  has  been  paid,  notwithstanding 

its  delivery  Into  the  possession  of  the  otflcer.  HUts  v.  IIUls,  162- 

Transferring  Cause— Serving  Notice  of  Appeal. 

6.  Since  the  amendments  of  1899  and  1901  relating  to  the  manner  of  taking 
appeals  to  the  supreme  court  (now  embodied  In  B.  A  C.  Comp.  g  549,  subd.  i),  tlie 
notice  of  appeal  need  not  be  served  on  any  adverse  parti&s  except  those  who  have 
appeared.  MendenhalVs  Wilt,  iHS. 


Appeal  and  Error.  643 

CONCIiUaiVENESS  OF  RECORD  —  DISPUTE  IN  TESTIMONY. 

7.  Where  there  Is  any  testimony  reaHonably  tending  to  support  the  findings  of 
a  Judge  before  Mrhom  a  case  has  been  tried  without  a  jury,  the  sufficiency  thereof 
will  not  be  reviewed.  Ferguson  v.  Reiger,  505. 

Issue  Appearing  of  Record  — Need  of  All.  the  Testimony. 

8.  Where,  on  appeal,  it  appears  from  plalntiirs  own  showing  In  the  bill  of  ex- 
ceptions, taken  in  connection  with  the  pleadings  and  the  contract  involved,  that 
he  is  not  entitled  to  recover,  the  ruling  of  the  trial  court  on  a  motion  for  a  nonsuit 
may  be  reviewed,  although  only  part  of  the  evidence  appears  in  the  record,  for 
enough  appears  to  show  the  basis  of  plaintitrs  claim. 

Herring- Marvin  Co.  v.  Smithy  315. 
Motion  to  Affirm  or  Dismiss. 

9.  Under  B.  &  C.  Comp.  g  553,  requiring  the  appellant  to  file  a  transcript,  after 
which  the  appellate  court  sball  have  Jurisdiction,  and  not  otherwise,  and  provid- 
ing that  if  the  transcript  Is  not  filed  within  the  time  fixed,  the  appeal  shall  be 
deemed  abandoned,  a  failure  to  file  a  transcript  in  time  may  be  taken  advantage 
of  by  motion  to  dismiss  the  appeal,  and  a  motion  to  affirm  the  Judgment  is  not  the 
exclusive  remedy.  BilU.  v.  Hilts,  162. 

Motion  to  Dismiss  or  Affirm  — Rules  of  Court. 

10.  A  motion  to  dismiss  an  ap)>eal,  or  to  affirm  the  Judgment  because  of  failure 
to  file  briefs,  as  required  by  Rule  14,  need  not  be  considerd  where  an  examination 
of  the  record  shows  that  the  Judgment  should  be  affirmed  on  the  merits. 

Sleiger  v.  Pronfwfer^  178. 

Dismissal  — Grounds  Must  be  Jurisdictional. 

11.  Irregularities  in  an  appeal  from  a  county  court  to  the  circuit  court  may 
be  reviewed  on  appeal  to  the  supreme  court,  but  do  not  afiTord  any  ground  for 
dismissing  the  latter  appeal,  since  they  do  not  pertain  to  either  the  Jurisdiction 
or  the  rules  of  the  last-named  court.  MendenhalVs  Willt  542. 

Dismissal  —  Missing  Testimony. 

12.  The  question  whether  or  not  certain  testimony  taken  in  the  cause  in  the 
county  court  and  lost  was  retaken  or  supplied,  or  the  irregularity  waived  in  that 
court,  is  immaterial  on  a  motion  to  dismiss  the  appeal  from  the  ciixmit  court.  It 
appearing  from  the  record  that  all  the  testimony  that  was  before  the  county  court 
at  its  final  hearingon  the  merits  accompanies  the  transcript  to  the  supreme  court. 

MendenhalVs  Will,  M2. 
Dismissal  — Specification  of  Reasons  in  Motion. 

13.  Where  it  is  the  d  uty  of  a  court  to  dismiss  an  appeal  sn<i  sponte  an  indefinite 

motion  to  dismiss  will  be  considered  sufficient  to  require  for  action. 

Heiney  v.  Heiney,  hTJ, 
Dismissal  — Meaning  of  "Transcrii'T." 

14.  The  word  "transcript," as  used  In  Section  553,  B.  A  C.  ('omp.,  providing  that 
the  appellant  shall  file  a  "transcript,"  or  such  an  abstract  as  the  rules  of  the  appel- 
late court  may  require,  of  so  much  of  the  record  as  may  be  necessary  to  intelli- 
gently present  the  questions  to  be  decided,  does  not  now  mean  a  copj'of  the  Judg- 
ment roll  as  it  did  before  the  amendment  of  1809  (Laws  1899,  p.  229),  but  rather 
a  fair  synopsis  of  the  proceedings  in  the  trial  court  relative  to  the  questions 
reserved  by  appellant  for  further  consideration.  The  transcript  must  be  correct  as 
to  the  matters  involved,  and  sufficiently  complete  not  to  be  misleading.  It  need 
not  present  the  record  as  to  mutters  relied  upon  by  the  respondent,  the  latter  be- 
ing protected  by  the  right  to  ask  for  an  additional  record,  under  section  554. 

Backhaus  v.  Buells,  558. 
Review  — Presumption  Against  Error. 

15.  Where  the  transcript  does  not  contain  all  the  record  necessary  to  the  deter- 
mination of  a  disputed  question,  it  will  be  presumed  that  there  was  no  error. 

Oran**r  v.  Albany ,  144. 
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Harmless  Error  —  Admissions  Against  Interest. 

10.  Error  In  permitting  accuHed  to  be  asked  on  cross-examination,  for  purposes 
of  impeachment,  as  to  matters  wbicti  he  hud  not  testified  to  in  chief,  w&s  harm- 
less error  where  the  testimony  was  admissible  as  declarations  against  interest, 
and  refuted  defendant's  plea  of  former  conviction  for  the  same  offense. 

State  V.  Deal,  17. 

Waiving  Objection  that  Motion  for  Nonsuit  is  Defective. 

17.  Where,  on  appeal,  the  correctness  of  a  ruling  as  to  a  nonsuit  is  tried  out  on 
the  merits,  an  objection  on  rehearing  that  the  motion  for  the  nonsuit  was  insuffi- 
cient because  it  did  not  state  the  specific  ground  on  which  it  was  ba^ed,  will  not 
be  entertained,  as  it  was  waived  by  not  being  urged  at  the  proper  time. 

Herring-Marvin  Co.  v.  Smithy  S15. 
Question  Not  Raised  in  Trial  Court. 

18.  Indeflnitencss  not  amounting  to  a  failure  to  state  a  cause  of  action  can- 
not be  presented  first  on  appeal.  JPugh  v.  Spicknall,  4^. 

Determination— When  Judgment  of  Supreme  Court  is  Rendered. 

19.  A  Judgment  of  the  supi'emc  court  is  final  when  the  decision  is  announced, 

or,  in  other  words,  that  is  the  date  of  the  "rendition"  of  the  Judgment  or  decree. 

McFarlane  v.  McFarlane,  477, 
Decision  in  General. 

20.  Under  B.  <&  C.  Oomp.  g  556,  conferring  on  the  supreme  court  power  to  modify 
Judgments  and  to  order  new  trials,  a  Judgment  based  on  a  verdict  may  be  re- 
versed and  the  cause  remanded  with  directions  to  enter  a  particular  Judgment  in 
case  the  fact«i  are  undisputed.  Graham  v.  Merchant,  2M. 

Reversal  — Directing  Particular  Judgment. 

21.  Where  a  reversible  error  Is  one  not  affecting  the  general  result,  but  only  the 
particular  amount  of  the  Judgment,  and  the  corrective  information  Is  apparent 
on  the  record,  the  case  may  be  reversed  with  directions  to  enter  a  stated  Judg- 
ment, rather  than  to  hold  another  trial.  Oraham  v.  Merchant,  294 ; 

Fergu9on  v.  Reiger,&&\  La  Vie  v.  Crosby,  612;  Andernon  v.  Adams,  621. 

Mandate  and  Proceedings  in  Lower  Court. 

22.  Where  a  final  decree  has  been  entered  on  the  decision  of  a  demurrer  to  a 
complaint,  and  such  final  order  Is  afiSrmed,  It  Is  discretionary  with  the  supreme 
court  to  enter  a  final  decree  or  to  remand  the  case  for  such  further  proceedings 
as  the  trial  court  may  deem  proper.  McLeod  v.  lAoyd,  2BQ. 

Idem. 

23.  When  an  equity  cause  has  been  remanded  to  the  trial  court  after  aflSrmance 
of  a  decree  entered  upon  the  decision  of  a  demurrer  to  a  complaint,  it  devolves 
upon  such  lower  court  to  determine  whether  the  defeated  party  may  plead  fur- 
ther. McLeod  V.  Hoyd,  260. 

Idem. 

24.  Where  it  appears  in  an  equity  suit  that  the  disputed  matters  cannot  be 
satisfactorily  determined  by  the  appellate  court  because  of  the  condition  of  the 
record,  as,  because  of  the  absence  of  parties,  or  because  certain  evidence  has  not 
been  taken,  the  court  may,  at  its  discretion,  remand  the  cause  for  ftirther  consid- 
eration by  the  trial  court  rather  than  enter  a  final  decree. 

McFarUxne  v.  McFarlane,  417. 
ARBITRATION   AND  AWARD. 

Notice  of  Meeting  or  Arbitrators. 

A  submission  was  made  to  two  arbitrators,  with  power  to  choose  a  third.  Tbe 
parties  appeared  before  the  two,  and  made  statements  of  their  claims.  The  two, 
falling  to  agree,  chose  a  third,  who,  without  examining  the  work  to  be  passed  on, 
met  with  the  other  two.  The  arbitrator  appointed  by  plaintiff  withdrew  withoat 
his  knowledge,  and  the  others  made  the  award.  Held,  that  notice  to  the  parties 
of  the  meeting  by  the  three  was  necessary  to  give  Jurisdiction,  and,  none  bavins 
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been  given, and  plalntlflTnot  having  known  that  the  arbitrator  appointed  by  blm 
had  withdrawn,  the  award  was  void,  though  the  parties  Icnew  the  arbitrators  were 
in  session  after  the  third  was  chosen.  Slater  v.  IxiGrafide  Potver  Co.  131. 

ASSAULT  AND  BATTERY. 

Right  of  Self-Defense  After  Provoking  Quarrel. 

On  a  prosecution  for  felonious  assault  the  evidence  showed  that  defendant 
went  out  of  his  way  and  began  to  strike  the  prosecuting  witness,  calling  him  vile 
names,  and  drew  his  pistol.  The  latter  arose,  laid  tislde  a  knife  with  whicli  he  had 
been  whittling,  and,  reaching  for  the  weapon,  followed  defendant,  who  stepped 
backward  and  fired.  Held,  that  it  was  not  error  to  instruct  that  one  cannot  claim 
the  benefit  of  the  law  of  self-defense  after  he  has  inteutionally  put  himself  whore 
he  knows  or  believes  ho  will  have  to  invoke  its  aid  ;  that  circumstances  Justify- 
ing assaultmust  be  such  as  to  render  It  unavoidable;  and  that,  if  defendant  could 
have  avoided  any  conflict,  it  was  his  duty  to  do  so,  and  so  render  a  resort  to  the 
law  of  self-defense  unnecessary.  Jittate  v.  McOnnn,  lob. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

Effect  of  Settling  a  General  A«.sionment  out  of  Court. 

The  effect  of  settling  a  general  assignment  proceeding  out  of  court  is  to  leave 
the  title  of  the  assignor  to  the  assigned  property  unafl'ected.    OverhoU  v.  IHetz,  1IH> 

ATTACHMENT.    See  Garnishment. 

ATTORNEYS. 

Allowance  of  Fees  For  in  Default  Divorce  Decrees  Based  on  Publication  of  the 
Summons.    See  Divorce,  9. 

BAILMENT. 

Depositing  property  in  a  storehouse,  intending  to  sell  it  to  the  best  advantage, 
but  with  a  willingness  to  take  the  money  value  rather  than  the  property,  upon 
returning  the  receipt,  is  not  a  sale,  and  is  a  bailment.         8taie  v.  Humphrey*,  44. 

BENEB'ICIAL  ASSOCIATIONS.    See  Mutual  Benefit  Societie.s. 

BEST  AND  SECONDARY  EVIDENCE.    See  Evidence,  9,  10. 

BIAS  OF  WITNESS. 

Showing  Feelings  and  Prejudices  on  Cross-Exnmination.    See  Witnesses,  7. 

BIGAMY.    Same  as  Polygamy. 

BILLS  AND  NOTES. 

Renewal  by  Part  Payment. 

1.  Under  the  settled  law  of  this  state  (B.  <&  C.  Comp.  ^  25),  a  part  payment  of 
a  note  by  a  Joint  maker  before  the  statute  lias  run  continues  the  obligation  as 
to  all.  Stnilh's  Estate,  505. 

Payment— Intent  of  Parties. 

2.  Where  a  note  is  sent  to  an  agent  for  collection,  and  after  maturity  is  paid 

by  the  agent,  who  was  not  liable  thereon,  the  transaction  will  be  treated,  not  as 

a  payment,  but  as  a  purchase  by  the  agent,  if  he  intended  It  as  such. 

8lurgU  v.  Baker,  'SUS. 
Parties— Equitable  Owner  as  Real  Party. 

3.  In  actions  on  promissory  notes,  where  the  plaintifr  Is  not  the  payee,  or  his 
indorsee  or  transferee,  he  is  still  the  real  party  in  Interest,  within  the  meaning  of 
B.  <&  C.  Comp.  g  27,  and  may  maintjiln  an  ac^tion  on  the  note,  if  he  can  establish 
an  equitable  or  beneficial  ownership.  OverhoU  v.  Dielz,  IIH. 

Right  of  Surviving  Partner  to  Sue  as  Rbal  Party  in  Interest. 

4.  Where,  on  the  dissolution  of  a  partnershi  p,  the  outgoing  partner  takes  from 
a  debtor  a  note,  in  which  are  included  debts  due  to  each  partner  Individually  and 
to  the  firm,  and  after  the  outgoing  partner's  death  his  exe<;utrlx  turns  the  note  over 
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to  the  Rurviving  partner,  the  latter  may  maintain  salt  thereon  as  adminlBtrator 
of  the  partnership  estate,  thoug^h  the  code  provides  that  every  suit  shall  be  prose- 
cuted In  the  name  of  the  real  party  in  interest.  Overholt  v.  Dietz^  194. 

Pleading— Indefinite  Complaint— Effect  of  Answer. 

5.  A  widow  brought  an  action  to  recover  on  a  note  found  among  her  husband's 
private  papers,  but  on  its  face  payable  to  another,  alleging  that  the  original  payee 
had  transferred  the  note,  and  that  she  was  then  the  owner  and  holder  thereofl 
The  maker  answered  by  denying  any  knowledge  as  to  her  ownership  and  as  to 
whether  the  note  had  been  Indorsed  or  transferred  to  her  by  the  original  payee. 
Held^  that,  while  the  complaint  was  uncert4iin  and  vague,  it  was  sufficient,  after 
answer,  to  admit  proof  of  the  source  and  chain  of  plalntlflTs  title. 

JSturgU  V.  Baker,  236. 

Pleading  — Materiality  of  Denial  of  Ownership. 

(I.  In  a  suit  on  a  note  and  mortgage,  a  denial  of  their  Indorsement  and  assign- 
ment to  plaintiff  and  of  his  ownership  thereof,  Is  not  sham,  frivolous,  or  irrelevant, 
since  it  raises  an  issue  on  a  material  point,  viz.,  the  ownership  of  the  documents. 

Overholt  v.  Dietz^  lft4. 
Pleading— Construction  of  Stipulation. 

7.  An  admission  that  a  negotiable  Instrument  was  indorsed  by  the  payee 

thereof  to  a  person  other  than  plaintiff  is  not  an  admission  that  the  instrument 

was  indorsed  to  plaintiff's  predecessor  in  title,  the  names  not  being  the  same. 

Sturffis  v.  Baker,  236. 
Evidentiary  Facts  — Credibility  of  Witness. 

8.  Entries  bearing  on  the  ownership  of  a  note,  made  in  the  inventory  of  the 
executrix  of  a  deceased  ixirtner  and  in  that  of  the  administrator  of  the  partner- 
ship estate,  and  omitted  from  the  surviving  partner's  schedule,  drawn  when  he 
made  an  assignment  for  creditors,  are  evidentiary  circumstances  merely,  and  not 
conclusive  as  to  the  title  to  the  note.  Overholt  v.  DieU,  191. 

Evidence  — pRi*2*UMPTiON  as  to  Execution  — Burden  of  Proof. 

9.  The  execution  of  a  promissory  note  in  action  being  denied,  there  is  no  pre- 
sumption of  its  regular  execution,  and  the  burden  of  proof  on  that  point  Is  with 
the  plain  tl  AT  throughout.  Sears  v.  Daly,  SM6. 

BOOKS  AS  EVIDENCE. 

Scientific  and  Professional  Books  Not  Evidence,  But  May  be  Cited  by  Wltr 
nesses  to  Support  Them.    See  Evidence,  17,  18. 

BROKERS. 

Duplicate  Memoranda  of  Sales  by.    See  Statute  op  Frauds,  2. 

BUILDING  CONTRACTS,    Implied  Modification  of.    See  Contracts.  10. 

BUILDINGS.    Modifying  Contract  for.    See  Contracts,  10. 

BURDEN  OF  PROOF. 

Objections  to  Order  for  Administrator's  Sale.    See  Executors.  7. 
Objections  to  Probate  of  Will.    See  Wills,  4. 
Denial  of  Execution  of  Note.    See  Bili-s  <fe  Notes,  9. 

CARRIERS. 

Pleadings  and  Proof  of  Personal  Injuries.    See  Damages. 

CASES  FROM  THE  OREGON   REPORTS  Cited,  Criticised,  Distinguished  and 
Overruled  in  This  Volume.    Same  as  Oregon  Cases. 

CERTIORARI.    Same  as  Writ  of  Review. 

CHANGE  OF  VENUE. 

Weight  of  Showing.    See  State  v.  Humphreys,  44 ;  State  v.  Armstrong,  207. 
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CHARGING  JURY. 

Instructions  Must  Not  Ignore  Part  of  the  Evidence.    See  Tkiat^,  10, 
Charge  Should  Refer  Only  to  Relevant  Issues.    See  Trial,  7. 
Should  not  Cover  Abstract  Pix>ix)8ltions.    See  Trial,  «,  7. 
Charge  Must  be  Considered  In  Its  F^ntirety.    See  Trial,  4. 

CHARTERS   OF  CITIP^S. 

Albany,  ItlOl,  g  3J,  Subd.  9,  Cmnor  v.  Albany,  14H. 

Portland,  1^98, 1  15i>,  Oregon  Real  EsUiU'  Co.  v.  Portland,  121,  426. 

CHATTEL   MORTGAGES. 

RlWHTS  AND  lilABILlTIKS  OF   PARTIKS  —  LIQUIDATED   DEBT. 

1.  rp<>n  a  l)reach  of  the  condition  of  a  chattel  mortgage  the  mortgagee  1«  en- 
titled to  possession  of  the  pletlged  property  to  apply  it  to  the  satisfaction  of  his 
debt,  either  by  legal  proi'ess  or  in  the  manner  provided  in  the  mortgage,  but  in 
both  eases  the  amount  i)f  the  obligation  must  be  flxed.      Backhawt  v.  BuelU^  558. 

Idem  — Right  of  Mortgagfe  to  Possession. 

2.  A  contract  of  purchase  and  sale  having  contained  a  hypothecation  of  its 
8ubJ(H't-matier  as  security  for  such  damages  as  the  buyer  might  sustain  through 
the  seller's  failure  to  perform  his  part  of  the  contract,  the  buyer  is  not  entitled  to 
possession  of  the  projx'rty,  upon  a  breach  by  the  seller,  unless  the  amount  of  his 
damage  has  been  in  some  way  ascertained  ;  and  the  result  is  the  stvrae  whether 
the  possession  is  claimed  under  Section  5(>«)  or  Section  5(J37  of  B.  &  C.  Com  p. 

Backhaus  v.  BueUs^  5.58. 

Chattel  Mortgage  for  Future  Advances— Tacking  Debts. 

l\.  The  future  advances  ordinarily  contemplated  by  a  mortgage  security  are 
such  as  may  be  made  by  the  mortgagee  himself,  and,  unless  particularly  provided 
for,  the  latter  cannot  enforce  the  mortgage  for  debts  due  by  the  mortgagor  to  others 
and  assigned  to  him.  Backhaun  v.  Buellftf  558. 

Material  and  Immaterial  Evidence. 

4.  Where,  in  an  action  of  replevin,  if  plain  tiff  was  entitled  to  recover,  it  was  on 
the  theory  that  a  contract  security  in  the  natureof  a  chattel  mortgage  conferred 
such  right  upon  a  breach  of  the  conditions  thereof,  and  he  could  not  have  secured 
such  jK)ssession  under  the  executory  contract  of  sale,  evidence  that  the  buyer  had 
tendered  to  the  seller  certain  funds  under  the  terms  of  the  contract  was  imma- 
terial. Backhaul  v.  BuelU^  558. 

CHILD. 

Care  Required  of  Children  to  Avoid  Danger.    See  Negligence. 

CIRCUIT  COURTS. 

Appeals  to  — Perfecting  by  Filing  Omitted  Undertaking.    See  Justices  of 
THE  Peace,  2, 3,  4. 

CITIES.    Same  as  Municipal  Corpokations. 

CITY  CHARTERS.    Same  as  Charters  of  Cities. 

CITY  ORDINANCES.    Same  as  Ordinances  of  Cities. 

CLAIM  AND  DELIVERY.    Same  as  Replevin. 

CLOUD  ON  TITLE.    Same  as  Quieting  Title. 

CODE  CITATIONS.    Same  as  Statutes  OF  Oregon. 

COLLATERAL   ATTAC^K. 

Sutllciency  of  Complaint  After  Final  Order.    See  .Iudgments,  5. 

(COLLATERAL  PROMISE.    See  STATUTE  OF  Frauds,  1. 

COLI^ATERAL   UNDERTAKING.    See  Statute  of  Frauixs,  1. 
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Running  of  Time  to  Filk  Cost  Bill,  in  Supreme  Court. 
2.    The  time  allowed  to  file  a  coat  bill  begins  at  the  time  tlie  opinion  of  the 
court  Is  officially  announced.  McFarlane  v.  McFarlane,  ATI, 

Idem. 

8.  Where  the  taxable  costs  and  disbursements  can  be  ascertained  at  the  time 
a  case  is  decided  the  cost  bill  must  be  flled  within  the  time  limited  by  statute,  in 
defaultpf  which  It  maybe  stricken  from  the  files.  In  this  case  the  successful 
party  could  have  computed  the  taxable  charges  when  the  Judgment  was  rendered, 
and  should  have  flled  the  cost  bill  within  five  days  thereufler,  as  required  by  Sec- 
tion i)ti8,  B.  A  C.  Comp.,  as  amended  by  l^aws  190:),  p.  20U;  but  not  liaving  done  so. 
either  within  five  days  or  the  first  day  of  the  next  term,  the  cost>«  must  be  dis- 
allowed. yfcFuflaue  v.  McFarlant;  477. 

Damages  for  Delay. 

4.  Damages  for  delay  necesNltat>ed  by  an  appeal  as  authorized  by  B.  <fe  (\  Cijmp. 
1 657,  cannot  be  allowed  where  the  supreme  court  is  unable  to  say  from  the  ri»cord 
that  the  appeal  was  not  taken  in  good  teAWi.  Afanary  v.  Runyon^  195 

Allowing  Costs  on  Conditional  Affirmance  of  Judgment. 

5.  Objection  having  been  promptly'  taken  to  a  ruling  of  the  trial  court,  in  a 
law  action,  whereby  the  opposite  party  might  have  conseutt^d  to  acorre<*tion  of 
such  ruling,  and  on  appeal  it  appearing  that  this  ruling  constituted  the  only 
error,  and  that  It  caused  an  excessive  Judgment  in  an  ascertainable  amount,  its, 
the  sum  allowed  as  Interest,  or  as  damages,  the  appellant  may  be  allowed  his 
costs,  though  the  Judgment  is  ordered  affirmed  less  the  excess. 

Graham  v.  Merchant^  294,  314;  Ferguson  v.  JRieaer,  .t05; 

La  Vie  v.  Crosby ^  612;  A  ndrrson  v.  Adams,  611. 
Idem. 

tf.  If  the  attention  of  the  trial  court  could  have  been,  but  was  not,  invited  to 
the  error,  thereby  giving  the  adversary  an  opportunity  to  remit  the  excess,  and 
he  would  not,  the  penalty  for  not  doing  so  Is  the  payment  of  tlie  costs. 

Graham  v.  Merchant^  29J,  H14 ;  Fergiuton  v.  Reiger^  6C6; 
La  Vie  v.  Crosby^  012;  Anderson  v.  ^dai/ur, 621. 

Appeal  —  Costs  —  Briefs  —  Stipulation. 

7.  The  parties  in  an  appeal  stipulate  that  the  briefs  and  abstract  therein 
might  be  used  on  appeal  in  another  action,  in  which  the  npi)cllee  in  the  first  men- 
tioned appeal  was  appellant.  In  the  other  appeal  Judgment  was  reversed,  enti- 
tling appellant  therein  to  costs ;  and  in  the  appeal  for  which  the  brief  and  abstract 
were  originally  prepared  there  was  also  a  reversal,  making  the  same  party  liable 
for  costs  on  that  appeal,  lleld^  that  the  stipulation  did  not  openite  to  make  half 
the  costs  of  printing  chargeable  to  each  appeal,  but  that  the  successful  party  in 
the  first  appeal  was  entitled  to  tlie  full  costs  of  printing. 

McFarlane  v.  Oornelitts,  518. 

Allowance  of  Costs  to  Plain tifT  in  Default  Divorce  Rased  on  Service  of  Sum- 
mons by  Publication.    See  Divorce,  7. 

In  Highway  Condemnation  Cases  on  Appeal.    See  HiciHWAVS,  7. 

COUNTIES. 

Constitutional  Prohibition  Against  Indebtedness. 

1.  A  debt  incurred  for  the  construction  of  a  courthouse  is  one  voluntarily  in- 
curred, within  the  prohibition  of  Const  Or.  Art.  XI,  g  10,  providing  that  no  county 
shall  create  any  debts  or  liabilities  exceeding  $.'>,000,  except  for  certain  purposes. 
This  section  does  not  prohibit  the  creation  of  debts  In  the  performance  of  some 
imperative  public  duty,  but  pn)viding  a  court liouse  is  not  such,  for  it  may  be 
postponed  in  the  discretion  of  the  county  authorities.       Baton  v.  3fimnaugh,  46u. 

County  I ndebtedne.ss— Conflict  Betw^ekn  Constitution  and  Statute. 

2.  A  legislative  direction  to  violate  a  constitutional  prohibition  Is  void.  For 
instance,  the  act  of  the  legislature  directing  thntan  eltvtlon  be  held  to  select  a 
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county  seat  of  ITuion  County,  and,  In  case  of  the  selection  of  another  than  the 
present  place,  that  the  county  offlcers  provide  $15,000  by  an  issue  of  warrants  for 
the  construction  of  a  new  courttiousc  (Laws  1003,  p.  101),  is  void,  the  county  being 
already  in  debt  beyond  the  limit  permitted  by  the  slate  constitution. 

Eaton  V.  Mimnaugh^  466. 

Statute -»- Creation  of  County  Indebtedness. 

3.  An  act  requiring  an  election  to  be  held  lor  the  selection  of  a  county  seat,  and 
directing  the  county  clerk  to  Issue  warrants  to  pay  the  cost  of  constructing  a  new 
courthouse,  if  a  new  location  shall  be  selected,  and  to  levy  a  tax  each  year  for  Ave 
years  to  pay  oif  such  warrants,  does  not  limit  the  liability  on  such  warrants  to 
the  proceeds  of  the  levy  (I^aws  1903,  p.  104),  nor  is  ita  legislative  creation  of  a  l^al 
liability  which  must  be  recognized,  like  the  exi)eu8e  of  holding  ihe  sessions  of  the 
courts,  or  the  payment  of  statutory  salaries,  but  is  a  direction  to  the  county  offi- 
cials to  create  a  county  debt  for  a  purpose  other  than  to  suppress  insurrection  or 

repel  invasion,  within  the  prohibition  of  Const.  Or.  Art.  XI,  g  10. 

Efiton  V.  Mimnaugh^  465. 

COUNTY  ROADS.    Same  as  Highways. 

COURTS. 

Enforcing  Liability  Incurred  in  Sister  State  —  Comity. 

1.  A  right  of  action  accrued  in  one  state,  whether  statutory  or  otherwise,  may 
be  enforced  in  any  court  of  another  state  having  J  urisdictlon  of  the  subject-matter 
and  of  the  parties,  the  cause  of  action  originally  not  being  contrary  to  Justice  or 
morals,  or  against  the  public  policy  of  the  forum.  Bergman  v.  Inman^  456. 

When  Judgment  of  Supreme  Court  is  Rendered. 

2.  A  Judgment  of  the  supreme  court  is  final  when  the  decision  is  announced, 
or,  in  other  words,  that  Is  the  date  of  the  "rendition"  of  the  Judgment  or  decree, 
within  the  meaning  of  Section  568,  B.  &  C.  Comp.,  as  amended  by  Laws  1903, 
p.  209,  and  the  time  then  begins  to  run  against  the  right  to  file  a  cost  bill. 

McFarlane  v.  McFrtrlane,  ATI, 
Setting  Aside  Orders  After  Close  of  Term.    See  J  im)GMENTS,  4. 

CRIMINAL  LAW. 

Nature  of  Crime  — Intent  as  an  Element. 

1.  While  it  is  a  general  rule  that  the  state  must  prove  a  criminal  intent  in  all 
cases  of  felony,  it  is  not  necessary  to  prove  It  by  direct  testimony,  the  Jury  being 
permitted,  upon  proof  of  the  overt  act,  to  deduce  the  Intent  from  a  considera- 
tion of  the  surrounding  circumstfinces.  8htte  v.  Humphreys^  44. 

Change  of  Venue  — Abuse  of  Discretion. 

2.  The  right  to  change  the  venue  of  a  trial  Is  one  confided  by  statute  to  the 
discretion  of  the  trial  Judge,  to  be  carefully  exercised  to  the  end  that  all  Inter- 
ested parties  may  be  Justly  treated;  and  in  the  present  instance  it  does  not  ap- 
pear tiiat  the  trial  Judge  abused  the  discretion  reposed  in  hlin. 

State  V.  Humphreys^  44. 
Idem. 

3.  The  determination  of  an  application  for  a  change  of  venue  is  a  matter  for 
the  exercise  of  discretion  by  the  trial  court,  and  its  decision  will  not  be  reversed 
unless  it  appears  that  an  injustice  has  resulted.  In  the  present  Instance  it  is  clear 
that  the  refusal  to  change  the  place  of  trial  was  not  error,  ^ate  v.  A^'nvttrong,  207. 

Need  of  Preliminary  Examination. 

4.  Section  1600  of  B.  &  V.  Comp.,  providing  that  "The  defendant  must  in  all 
cases  betaken  before  the  magistrate  without  delay,"  is  not  mandatory,  but  should 
be  considered  in  connection  with  sections  V2;)H  and  12<J0,  providing  for  the  filing  of 
informations  by  district  attorneys  on  or  before  the  first  day  of  the  next  regular 
term  of  the  circuit  court  before  which  he  is  required  to  appear  in  cases  where  the 
defendant  has  been  held  to  answer,  and  when  so  read  It  is  direct<)ry  only,  for  sec- 
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tion  1200  permits  the  district  attorney  to  charge  a  person  with  the  commission  of 
a  crime  without  a  preliminary  examination  before  a  magistrate. 

male  ▼.  Betding,  96. 

INDOR8EMENT  OF  INFORMATION  BY   DISTRICT  ATTORNEY. 

6.  The  district  attorney  alone  is  responsible  for  the  filing  of  an  Information, 
and  the  fact  that  it  is  filed  siifllciently  Indicates  his  conclusion  as  to  whether  an 
ofl'ense  has  been  committed,  without  any  Indorsement  such  as  is  required  where 
an  Indictment  is  returned  by  a  grand  Jury.  SUUe  v.  Belding,  9a. 

Former  Acquittal  — Immaterial  Misstatement  in  Charge. 

6.  An  inntructlon  that,  if  the  horse  for  the  larceny  of  which  he  was  prosecated 
was  the  same  animal  for  the  larceny  of  which  he  was  formerly  convicted,  the 
conviction  was  a  bar  to  the  prosecution,  and  the  verdict  should  be  for  defendant 
on  the  issue  of  former  conviction,  but,  if  the  prosecution  In  this  case  was  for  a 
dlfl'erent  horse,  then  the  verdict  on  such  Issue  should  be  for  the  state,  is  a  correct 
and  compact  statement  of  the  law  ;  and  the  fact  that  the  Instruction  improperly 
referred  to  the  horse  for  the  larceny  of  which  the  accused  was  formerly  convicted 
as  a  brown  horse  was  not  reversible  error  where  the  color  of  the  horse  had  no 
bearing  on  the  question  of  identity.  State  v.  Deal^  17. 

Facts  Relevant  to  Issue  — Other  Crimes. 

7.  It  is  reversible  error  to  admit  in  a  criminal  case  evidence  that  defendant 

had  committed  other  crimes  in  no  way  connected  with  the  one  charged. 

SUUe  V.  HougfUon,  125^ 
Res  GBSTiE— Subsequent  Statements. 

8.  A  declaration  by  a  person  charged  with  a  crime,  made  after  his  arrest  and 
when  sufficient  time  had  elapsed  to  formulate  a  plan  of  defense.  Is  not  part  of  the 
res  gestaSf  since  It  is  not  so  Intimately  connected  with  the  principal  event,  either 
in  time  or  character,  as  to  explain  or  Illustrate  it.  State  v.  Smith,  109. 

Idem. 

9.  Statements  made  by  a  prosecuting  witnessafter  the  assault  in  question  had 
occurred,  and  after  the  witness  had  been  removed  from  the  scene,  are  not  compe- 
tent evidence  as  part  of  the  res  geatce.  State  v.  MeOann,  155w 

Idem. 

10.  On  a  prosecution  for  a  felonious  assault,  statements  made  by  the  prosecute 
ing  witness  afterward  as  to  what  he  would  have  done  at  the  time  had  he  been 
armed  with  a  gun,  are  not  competent,  since  they  do  not  tend  to  explain  the  oc- 
currence, or  to  show  the  motives  or  feelings  of  the  witness.     Stat^  v.  MeOann,  155. 

Materiality  — Photographs  as  Evidence. 

11.  Although  photographs  of  persons,  places,  or  things  are  sometimes  admitted 
as  evidence,  they  are  never  competent  unless  necessary  In  some  matter  of  sub- 
stance, or  instructive  in  establishing  material  facts  or  conditions,  which  was  not 
the  case  here  where  all  the  facts  sought  to  be  shown  by  the  photographs  could 
have  been  established  by  oral  testimony.  Slate  v.  Miller,  325. 

Idem. 

12.  To  be  admissible  as  evidence  even  under  appropriate  circumstances  photo- 
graphs must  be  correct  representations  of  the  subjects  or  conditions  intended  to 
be  thereby  presented.  State  v.  Jkfiller,  825. 

Effect  of  Admissions  of  Complaining  Witness. 

13.  On  a  prosecution  for  the  larceny  of  a  horse,  evidence  of  the  admissions  of 
the  complaining  witness  that  the  horse  was  the  property  of  defendant,  made 
several  days  after  the  time  defendant  claimed  to  have  obtained  the  horse  trom 
the  witness  in  a  trade,  is  inadmissible,  except  for  impeachment  after  proper 
foundation  therefor  having  been  laid,  for  the  witness  is  not  in  any  l^al  sense  a 
party  to  the  record,  and  his  admissions  are  not  binding  on  the  state. 

Slate  V.  Deal,  17. 
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Hkabsay  Evidence. 

14.  Testimony  that  a  prosecaUng  witness  recognised  a  photograph  of  defend- 
ant as  that  of  the  person  whom  he  dcKlred  to  complain  against  is  hearsay  and 
inadmissible.  State  v.  Houghton^  125. 

Idem— Harmless  Error. 

15.  Where  a  witness  was  erroneously  permitted  to  testify  that  a  prosecutor  rec- 
ognized defendant's  photograph  at  the  police  station  as  a  photograph  of  the  per- 
son who  he  claimed  had  committed  a  crime,  and  there  was  subsequent  testimony 
tending  to  show  thatdefendanTs  photograph  was  in  the  rogues'  gallery  because 
of  his  having  committed  other  crimes,  the  error  was  not  harmless. 

State  V.  Houghton^  125. 

Preliminary  to  Trial  — Names  of  Witnesses  on  Information. 

16.  The  provision  of  Section  1282,  B.  &  C.  Comp.,  that  the  names  of  all  witnesses 
examined  on  oath  or  affirmation  by  the  district  attorney  in  snpport  of  an  in- 
formation  must  be  added  thereto  before  it  is  filed,  or  the  testimony  of  such  wit- 
nesses cannot  be  heard,  is  not  a  requirement  that  the  accused  shall  be  furnished 
with  the  names  of  intended  witnesses  who  were  examined  after  the  filing  of  the 
Information,  nor  a  prohibition  against  calling  other  witnesses  than  those  whose 
names  were  added  to  the  information.  State  v.  Belding^  05. 

Conduct  of  Trial  —  Remarks  by  Court. 

17.  Statements  made  by  a  trial  Judge  during  an  argument  by  counsel  on  a 
proposition  of  law,  illustrating  a  hypothetical  case,  and  accompanied  by  such  a 
statement  as,  **  I  think  that  is  the  law  ;  I  do  not  intimate  that  the  defendant  did 
any  of  those  things,  I  hat  is  for  the  Jury  to  determine/'  is  not  an  invasion  of  the 
province  of  the  Jury,  or  an  expression  of  opinion  as  to  the  facts  in  issue,  or  the 
weight  of  evidence.  State  v.  Humphreye^  44. 

Applicability  of  Requested  Instructions. 

18.  A  court  may  properly  refhse  requested  instructions  to  a  Jury  where  they 
are  not  correct  expositions  of  the  law  as  applied  to  the  theory  adopted  by  the 
party  presenting  them,  and  the  court  does  not  thereby  refuse  to  present  the 
theory  of  the  party  desiring  the  instructions.  State  v.  Smith,  100. 

Motion  for  New  Trial— Impeaching  Verdict  by  Juror. 
10.  Affidavits  or  statements  of  Jurors  will  not  be  received  to  impeach  their 
verdict.  Stale  v.  Smith,  100. 

Record— Error  Made  Harmless  by  Other  Evidence. 

20.  Error  In  admitting  detailed  evidence  of  hearsay  matters  is  not  rendered 

harmless  by  evidence  of  the  same  matter  given  without  objection,  but  in  a  cur^ 

sory  way  as  an  incident  of  a  greater  story  and  without  details  or  emphasis. 

State  V.  Houghton,  125. 
Review  —  Cross-Examination  of  Accused. 

21.  On  trial  for  larceny  of  a  horse  i  t  was  error  to  ask  the  accused  on  cross-exam- 
ination, for  purposes  of  impeachment,  questions  as  to  his  testimony  at  another 
trial  for  the  larceny  of  a  horse,  he  not  having  testified  to  anything  with  which 
the  statements  sought  to  t>e  shown  would  k>e  in  any  wise  inconsistent. 

State  V.  Deal,  17. 
Idem. 

22.  UnderB.&C.  Comp.  (1 1400,  authorizing  the  cross-examination  of  one  accused 
of  crime  on  all  facts  to  which  he  testified  in  chief,  tending  to  his  conviction  or  ac- 
quittal, where  one  accused  of  murder  related  the  circumstances  leading  up  to  the 
difficulty,  and  to  his  presence  on  the  premises  of  the  deceased,  cross-examination 
was  permissible  to  show  that  accused  had  been  ordered  off  the  premises  by  the 
deceased  about  two  months  previous  to  the  killing,  and  that  they  were  not  on 
good  terms,  since  these  matters  tended  to  show  the  feelings  of  the  parties  toward 
each  other.  state  v.  Miller,  825. 
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Appeal  — Presumption  Against  Error. 

23.  When  the  tranAcript  does  not  contain  all  the  record  necessary  to  thcdc^ 
termination  of  a  disputed  question,  It  will  be  presumed  that  there  was  no  error; 
for  example,  in  the  absenc'^  of  the  city  ordinances  It  will  be  pre<«umed,  in  favor  of 
the  Judgment  below,  that  there  was  an  ordinance  authorizing  the  court  to  tax 
against  an  accused  person  the  costs  of  a  successful  liquor  prosecution. 

Cranor  v.  Albany,  144. 

Rk VIEWING  DiJMTRETION  OF  TRIAL  COURT. 

24.  On  a  challenge  of  a  Juror  for  actual  bias  the  determination  of  his  compe> 

teiicy  is  largely  discretionary  with  the  trial  Judge,  reviewable  for  abuse. 

8lal€  V.  Arnuttrottg,  207, 
Idem. 

25.  Where  the  opinions  of  Junjra  in  a  criminal  case  were  based  on  mei^  hearsay 
Btatcmonts,  none  of  the  Jurors  having  talked  with  any  iierson  assuming  to  give 
thefactsof  hlsown  knowledge,  and  the  Jurors  asserted  that  their  opinions  formed 
were  not  such  as  they  would  be  willing  to  act  on  at  the  present  time,  and  that  they 
considered  themselves  competent  to  try  the  case  on  the  testimony,  the  denial  of 
a  challenge  for  actual  bias  was  not  error,  though  the  Jurors  stated  that  It  would 
require  strong  evidence  to  remove  their  opinions.  Stale  v.  Anntttrong,  207. 

HAKMLB.SS  Error  — ADMI8.SIONS  Against  Interest. 

2(i.  Error  in  i)ermittlng  accused  to  be  asked  on  cro&s-exa  ml  nation,  for  purp<ieioi; 
of  impeachment,  as  to  matters  which  he  had  not  testified  to  in  chief,  was  harm- 
less error  where  the  testimony  was  admissible  as  declarations  against  interest, 
and  refuted  defendant's  plea  of  former  conviction  for  the  same  offense. 

State  V.  De€U,  17. 
Error  Made  Harmless  by  Subsequent  Conduct. 

27.  Error,  If  any,  in  sustaining  an  objection  to  a  questionaskedof  a  Juroras  to 
whether  any  prejudice  existed  in  his  mind  against  the  defendant  was  rendered 
harmless  where  almost  the  identical  question  was  subsequently  asked,  and  an- 
swered in  the  negative,  without  objection.  l^ate  v.  Armstrong,  *Jff7. 

Harmless  Error— Changing  Place  of  Confinement. 

28.  Where  during  defendant's  Incarceration  for  homicide  before  his  trial  threats 
of  lynching  were  made,  an  order  directing  defendant's  removal  to  another  place 
of  confinement  for  his  protection  was  not  an  error  of  which  he  could  complain. 

State  V.  Armstrong,  'Jfft, 

Harmlkhk  Error  — Reducing  Instructions  to  Writing. 

29.  In  Oregon  the  rule  requiring  a  trial  Judge  to  reduce  his  charge  to  writing,  if 
requested  to  do  so,  and  to  file  it  with  the  clerk  (B.  <&  C.  Comp.  g  132,  subd.6),  w^bicb 
is  generally  held  to  be  mandatory,  is  modified  by  Section  1484,  B.  <&  C.  Comp.,  pro- 
viding that  the  supreme  court  shall  give  Judgment  without  regard  to  technical 
errors  which  do  not  afFect  the  substantial  rights  of  the  parties,  so  that  the  failure 
of  a  trial  J  udge  to  write  out  certain  passages  from  a  printed  book  will  not  re<iulrea 
reversal,  where  the  extracts  were  read  without  comment,  and  were  substantially 
the  same  as  the  written  Instructions.  The  failure  of  the  Judge  to  write  down  the 
entire  charge  and  tile  it  was  a  technical  but  not  a  material  error,  it  being  manifest 
that  the  passages  read  did  not  modify  or  change  the  written  charge. 

State  ▼.  Armstrong,  307. 

See,  also,  Assault,  Homicide,  Larceny,  Polygamy,  Warehouseman. 

CRITICISED  CASK^.    See  Oregon  Cases. 

CROSS  COMPLAINT  in  Law  Action.    See  Equity,  1. 

CROSS-EXAMINATION 

Of  Accused  —  Testimony  in  Another  Case.    See  Criminal  Law,  21. 
Of  Witness  — Example  of  Proper  Q,uestioning.    See  Witnesses,  I,  2. 
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CROSSINGS. 

Accidents  —  Duty  to  Station  Lookout.    See  Railroadh,  1. 

CURATIVE   ACT. 

Applicability  of  Act  Curing  Void  Proceedings  for  Public  Improvements  — 
Effect  of  Valid  Remonstmnce.    See  MuNic.  tJORP. 

DAMAGES. 

Pleading —Allegationh  and  Proofs. 

1.  Under  the  rule  that  whenever  the  damages  Hustalned  do  not  necessarily 
arlne  from  the  act  eomplaiiied  of,  they  must  be  speclllcaily  designated,  a  pa.ssen- 
ger  suing  for  injuries  sustained  in  a  railway  accident  may  show  that  one  of  his 
knees  was  skinned,  his  hip  bruised,  that  lie  had  pains  in  the  neck,  and  that  his 
legs  would  dniw  and  cramp,  under  allegations  of  having  been  thrown  down  in 
the  car,  and  bruised  on  the  leg,  and  of  having  been  wrenched  and  sprained  In  the 
back,  whereby  a  severe  contusion  of  the  muscles  and  nerves  resulted. 

Maynard  v.  Oregon  Railroad  Oo,  63. 
Allegations  and  Proofs  — Railway  Spine. 

2.  Under  a  complaint  by  a  passenger  for  injuries,  alleging  that  he  was  vio- 
lently thniwn  down  and  greatly  injured,  being  bruised  on  his  leg,  and  his  back 
being  wrenched  and  sprained,  whereby  a  severe  contusion  of  the  muscles  and 
nerves  resulted,  and  that  by  reason  of  such  injuries  lie  became  sick  and  unable  to 
perform  labor,  and  his  health  was  greatly  impaired,  and  he  was  permanently 
disabled,  proof  of  traumatic  neurosis,  or  "railway  spine,"  as  it  Is  sometimes 
called,  resulting  from  concussion,  or  the  shock  in  consequence  thereof,  or  from 
fright,  is  inadmissible.  Maynard  v.  Oregon  Railroad  Oo.  (B. 

Evidence  — PRE.n7DiriAL  Error. 

3.  In  a  suit  by  a  passenger  for  injuries  In  which  proof  of  traumatic  neurosis, 
resulting  from  concussion,  or  consequent  shock,  or  from  fright,  was  inadmissible 
under  plaintiff's  complaint,  plaintitTs  expert  witness  testltled  that  he  found  no 
injury  of  the  spine  itself,  but  onlj'  of  the  muscles  outside.  After  detailing  plain- 
tiff's debilitated  and  nervous  condition,  and  asserting  that  a  number  of  things 
might  have  produced  it,  he  was  asked  whether,  if  plaintiff  had  received  a  severe 
injury  or  sprain  of  the  i)ack,  his  condition  would  be  the  outcome,  and  answered 
that,  if  the  sprain,  or  wrench,  or  contusion  was  sutllcient,  it  would.  He  was  then 
asked  if  thei-e  was  a  disease  known  as  "railway  spine,"  and  the  cause  of  it,  and 
his  answer  showed  that  it  might  be  produced  by  actual  injury,  together  with 
fright  and  shock,  or  that  It  might  be  cixused  by  a  nervous  shock  and  fright.  He 
was  then  asked,  "  You  say  that  you  found  him  laboring  under  a  nervous  state  — 
that  i.s,  his  nervous  system  was  shocked?"  to  which  he  answered,  "His  nervous 
system  is  very  irritable  and  weakened."  Another  expert  was  asked  whether  a 
person  thrown  down  in  a  wreck  might  receive  a  Jar  or  shock  that  w^ould  ii^ure 
his  nervous  system  or  spinal  cord,  but  which  would  not  at  first  appear  to  be  se- 
vere, and  might  continue  for  some  time  before  becoming  manifest,  and  answered 
that  he  might.  Ilt'ld,  that  the  admission  of  the  evidence  was  prejudicial  error, 
notwithstanding  an  instruction  that  damages  must  be  limited  to  such  as  might 
naturally  be  attributable  to  the  injuries  alleged. 

Maynard  v,  Oregon  Railroad  Oo.  68. 
DEATH. 

Right  of  Action  by  Parent  for  Wrongful  Death  of  Minor. 

The  right  of  act  it  HI  for  causing  the  death  of  a  minor  child,  conferred  by  Section 
34,  B.  &  C.  Gomp.,  on  the  parents  of  the  deceased,  is  not  exclusive  of  the  right  of  the 
personal  representative  of  a  deceased  minor  to  sue  for  causing  the  death  under 
section  3S1.  Schleiger  v.  Northern  Terminal  Oo.  4. 

DECEDENTS'  ESTATES.    Same  as  Executors  &  Administrators. 
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DECLARATIONS. 

Advene  Statements  by  WltnesseH  for  the  States  Admissibility  or  as  Evidence 

not  for  Impeachment.    See  Criminal  Law,  13. 
Statements  by  Defendant  Against  Interest.    See  Criminal  Law,  'JS. 

DEEDS. 

Priority  Between  Recorded  Conveyances. 

1.  Under  B.  A  C.  Comp.  I  53nO,  providing  that  every  conveyance  of  real  prop- 
erty not  recorded  in  five  days  shall  be  void  as  again<4t  subsequent  purchasers  in 
good  folth  whose  conveyance  shall  be  first  duly  recorded,  where  neither  of  two 
conveyances  is  recorded  within  the  time  limited,  the  one  first  recorded  takes 
precedence  over  the  other.  MeLeod  v.  lAopd,  26Q. 

Evidence  — Presitmption  as  to  Seals  on  Deeds. 

2.  Under  B.  &  C.  Comp  g  5833,  enacting  that  a  conveyance  ot  an  Interest  in 
land  may  be  made  by  "deed,  signed  and  sealed*'  by  the  grantor,  conveyances  re. 
ferred  to  in  an  abstract  of  the  title  as  "deeds"  are  presumed  to  have  been  sealed  as 
required  by  statute.  MeLeod  v.  lAoydy'IflO. 

DEFINITIONS.    Same  as  Words  &  Phrases. 

DEMURRER. 

Joint  Oeneral  Demurrer  by  Several.    See  Pleading,  8. 

Waiver  of  Failure  to  State  Cause  of  Action     See  Pleading,  9,  12. 

DEPOSITS  IN  COURT. 

Applying  Funds. 

Where  a  contract  for  the  sale  of  a  partner's  interest  was  unenforceable  in 
equity,  on  the  ground  of  public  policy,  and  the  court  directed  payment  of  certain 
money  in  a  bank,  which  had  been  deposited  as  a  payment  on  the  contract  to  the 
clerk,  and  thereafter  directed  the  clerk  to  indorse  the  same  on  one  of  the  notes 
and  pay  the  money  to  the  defendant,  the  court  on  appeal,  would  order  a  Judg- 
ment for  plaintiff  for  the  amount  so  paid,  with  Interest  from  the  date  of  the 
decree,  in  order  that  the  parties  might  be  placed  in  the  same  position  they  were 
when  the  action  was  brought.  Horaetnan  v.  Horeman,  88- 

DIRECTINO   JUDGMENT. 

Power  of  Supreme  Court  to  Order  Trial  Court  to  Enter  a  Specified  Judgment 
in  a  Remanded  Case.    See  Appeal,  21. 

DISBURSEMENTS.    Same  as  Costs. 

DISCRETION  OF  COURT. 

Changing  Venue  — Accomplishing  Justice.    See  Venue. 
Determining  Competency  of  Jurors.    See  Jury,  4-6. 

DISJUNCTIVE  CHARGES  of  Crime.    See  Indictment  &  Information,  3, 

DISMISSAL  AND  NONSUIT.    Sufficiency  of  Evidence.    See  Trial,  2. 

DISMISSING  APPEAL.    See  Appeal,  9-14. 

DISPUTED  FACTS. 

Findings  or  Verdict  Based  on  Conflicting  Testimony  Will  Not  Be  Reversed 
by  the  Appellate  Court.    See  Appeal,  7. 

DIVISIBLE  CONTRACTS.    See  Contracts,  8,  9. 

DIVORCE. 

Misconduct  of  Plaintiff  as  a  Defense  — Pleading. 

1.  Misconduct  of  plaintiff  amounting  to  a  cause  for  divorce  is  a  defense  to  a 
suit  to  dissolve  the  marriage  relation,  and  it  will  be  considered  whenever  it 
appears  in  evidence  whether  pleaded  or  not ;  this  under  the  general  rule  that 
those  who  come  into  equity  must  come  with  clean  hands.        Earle  v.  Earle,  2B3. 
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Keeping  House  of  Prostitution. 

2.  The  managing  of  a  pablic  house  of  prostitution  Is  such  misconduct  as  to 
require  a  refusal  of  a  divorce  on  any  ground  whatever.  Earle  v.  Earle,  293. 

Evidence  of  Adultery. 

3.  The  evidence  in  this  case  having  shown  appreciable  familiarity  between  the 
defendant  and  a  neighbor  who  lived  at  her  home  during  her  husband's  absence, 
and  it  appearing  that  there  was  ample  opportunity  for  meetings,  the  positive 
statement  of  the  husband  that  on  unexpectedly  appearing  at  his  home  early  in 
the  morning  he  saw  his  wife  in  bed  with  the  neighbor  will  outweigh  the  denials 
of  the  parties  Involved,  and  a  divorce  should  be  granted  for  adultery. 

Hall  V.  Hall,  619. 

Parties  and  Process  —  Possibility  of  Substituted  Service. 

4.  After  a  divorce  suit  has  been  commenced,  it  must  be  Inferred  that  neither 
of  the  parties  is  a  "person  of  the  family"  of  the  other,  within  the  meaning  of  B.  &  C. 
Comp.  g  55,  subd.  5,  providl  ng  that  if  the  defendant  be  not  found  the  summons  may 
be  delivered  **to  some  person  of  the  family"  over  a  stated  age,  where  it  appears 
that  they  had  lived  together  until  the  day  before  the  tiling  of  the  complaint,  that 
plaintiff  had  the  custody  of  the  minor  children  by  the  marriage,  and  that  defend- 
ant had  left  this  state,  for  these  statements  show  that  the  family  relationship  was 
at  least  suspended.  Nor  can  the  minor  children  who  are  in  plaintiff's  care  be  con- 
sidered persons  of  the  family  of  the  other  spouse  under  such  circumstances. 

Mc^\xrlane  v.  Oomelius,  518. 
Judgment  or  Decree  —  Collateral  Attack. 

5.  Where  complaint  in  a  suit  for  divorce  alleged  some  facts  warranting  a  decree 
In  favor  of  plaintiff,  such  decree  cannot  be  collaterally  attacked  on  the  ground 
that  the  complaint  was  Insulfloient  for  want  of  facts.    McFarlane  v.  Oomeliua,  518. 

Final  Order  Based  on  Publication. 

6.  Where  service  of  the  summons  in  a  divorce  suit  has  been  made  by  publica- 
tion, and  the  defendant  has  not  appeared,  no  decree  can  be  rendered  that  will 
bind  the  defendant  personally,  except  that  the  marriage  is  ended. 

McFarlane  v.  McFYirlanef  477. 
Fees  and  Costs. 

7.  In  cases  of  divorce  based  on  a  service  of  the  summons  by  publication  with- 
out a  personal  appearance  of  defendant,  the  court  cannot  award  costs  or  dis- 
bursements to  the  successful  party.  McFarlane  v.  McFarlarM,  4T7, 

Idem. 

8.  Nor  can  a  subsequent  award  of  costs  be  made  under  Section  514,  B.  &  C- 
Comp.  after  the  defendant  has  come  within  the  Jurisdiction  and  been  personally 
cited  to  appear.  McFarlane  v.  McFarlane,  477. 

Alimony  and  Allowances. 

9.  Where  the  only  service  of  process  has  been  by  publication  and  the  defendant 
has  not  appeared,  the  court  cannot  award  such  allowances  as  alimony  or  attor- 
ney's fees  to  the  successful  party.  McFarlane  v.  McFarlane,  477. 

Statutory  Power  to  Modify  Decree  as  to  Alimony. 

10.  Section  514,  B.  A  C.  Comp.,  providing  for  a  modiflcation  of  divorce  decrees 
at  any  time  so  far  as  they  affect  the  maintenance  of  either  party,  does  not  author- 
ize the  revision  of  such  decrees  by  adding  requirements  for  the  payment  of  Items 
like  alimony  or  attorney's  fees,  where  the  decree  was  entered  without  an  ap_ 
pearance  by  the  defendant.  McFarlane  v.  McFarlane,  477. 

Custody  and  Support  of  Children. 

11.  Under  Section  514,  B.  A  C.  Comp.,  authorizing  the  modification  of  divorce 
decrees  at  any  time  after  their  rendition,  in  so  far  as  they  provide  for  the  custody, 
nurture,  and  education  of  minor  children,  courts  may  subsequently,  on  proper 
l^  Or.—J^. 
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notice,  require  parties  In  fault  to  contribute  to  the  ftitare  support  of  their  minor 

children,  and  to  pay  a  reasonable  sum  for  their  past  support,  as  the  duty  of  the 

parents  to  care  for  and  educate  their  offspring  is  not  affected  by  a  divorce. 

McFarlane  v.  McFarlane.  ATI. 
DOWER. 

Effect  of  Administrator's  Sale  on  Dower. 

A  widow's  right  of  dower  Is  not  affteted  by  a  sale  of  realty  to  pay  debts  of  her 

deceased  husband.  Smithes  EBtate,  50Sl 

DUPLICITY  in  Criminal  Charges.    See  Indictment  &  Information,  3,  4. 

DYING  DECLARATIONS  as  Evidence.    See  Homicide,  9. 

EARTHWORK. 

Testimony  as  to  Safe  Degree  of  Slope.    See  Evidence,  16. 

EASEMENT. 

Acceptance  of  Easement  Granted  by  Congress  for  Highways. 

1.  The  continuous  use  of  a  road  over  unoccupied  government  land  by  the  pul>- 
lic  for  twenty  years,  during  thirteen  years  of  which  the  road  has  been  located  by 
a  court  proceeding,  and  marked  by  the  public  surveyor,  amounts  to  an  accept- 
ance of  the  easement  granted  by  the  act  of  Congress  of  July  26, 1806  (Rev.  Stai. 
U.  S.  g  2177)  for  the  construction  of  highways  over  government  lands  not  reserved 
for  public  use.  WaUowa  County  v.  ITod^,  258. 

Highways  Over  Public  Land  — Rights  of  Subsequent  Purchaser. 

2.  After  the  right  to  use  certain  government  land  for  a  public  highway  has  b«> 
come  flxed,  one  subsequently  acquiring  title  thereto  takes  subject  to  such  ease- 
ment. WcUlowa  County  v.  Wade^  258. 

Highways  by  Prescription  Over  State  Land. 

3.  Continuous  use  by  the  public  as  a  highway  of  a  strip  of  state  land  for  more 
than  twenty  years,  during  the  ownership  of  the  state,  establishes  a  public  ease- 
ment by  prescription  over  such  land  for  highway  purposes. 

Wallowa  County  v.  ITocCe,  2S3. 
EXHIBITS. 

Efitot  of  Attaching  to  Bill  in  Equity.    See  Pleading,  3. 

EJECTMENT. 

Judgment  in  Ejectment  as  Rbb  Judicata. 

A  Judgment  in  an  action  of  ejectment  dismissing  the  com  plaint  and  awarding 
costs  to  defendant,  based  on  a  verdict  finding  for  the  defendant  and  against  the 
plaintiff,  is  not  a  bar  to  another  ejectment  action  for  the  same  land,  for  it  does 
not  appear  by  either  the  verdict  or  Judgment  that  there  was  a  determination  of 
the  question  of  title  directly  or  inferential ly.  Hoover  v.  King,  281. 

EMBANKMENTS. 

Expert  Evidence  as  to  Safe  Degree  of  Slopes.    See  Evidence. 

EMBEZZLEMENT. 

Sheriffs— Embezzlement  of  Taxes— Rolls  as  Evidence— Estoppel. 

1.  In  a  prosecution  against  a  public  tax  collector  for  embezsllng  taxen  the 
rolls  delivered  to  him  by  the  proper  officials  are  competent  evidence  to  show  the 
amounts  collected,  though  such  rolls  may  not  have  been  properly  certJfled,  or 
have  had  attached  the  statutory  warrants,  for  the  officer  is  estopped  by  his  own 
conduct  to  deny  that  the  rolls  were  enforceable.  SUite  v.  Neiton,  16K. 

Acts  of  Deputies  — Presumption  as  to  Disposal  of  Taxes. 

2.  Where  it  appears  that  deputy  tax  collectors  placed  their  collections  with  the 
other  funds  of  the  office,  it  will  be  presumed,  even  in  a  criminal  case  for  embexsle- 
ment,  that  such  funds  came  into  the  hands  of  the  principal,  and  in  a  settlement 
of  his  accounts  he  should  be  charged  with  such  sums.  Stale  v.  Neiion,  168. 
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Presumption  as  to  Monet  Paid  for  Taxes  by  Check. 

8.  Under  a  statute  reqairing  taxes  to  be  paid  in  current  gold  and  silver  coin 
of  the  United  States,  and  requiring  tax  collectors  to  give  receipts  for  taxes  so  paid 
"as  cash,"  It  will  be  presumed,  in  the  absence  of  a  contrary  showing,  that  the 
tax  collector  cashed  drafts,  checks,  or  money  orders  which  he  received  for  taxes- 
In  lieu  of  coin,  and  hence  such  drafts,  etc.,  are  properly  chargeable  to  him  In  a 
prosecution  for  embezzling  moneys  collected  for  taxes.  State  v.  Neilon^  108. 

Competency  of  Evidence  of  Embezzlement  of  Taxes. 

4.  Under  Hiirs  Ann.  Laws,  g  '2797,  requiring  the  sheriff  to  settle  with  the 
county  treasurer  once  in  every  thirty  days,  and  to  pay  over  to  that  officer  all 
moneys  received  for  taxes,  and  the  treasurer  to  give  the  sheriff  duplicate  receipts 
for  the  money  paid  over,  one  of  which  is  required  to  be  filed  with  the  county  clerk, 
in  a  prosecution  against  a  sheriff  for  embezzling  taxes  collected,  the  sheriff's 
statements  on  which  he  had  made  settlements  with  the  county  treasurer,  the 
treasurer's  books,  and  the  duplicate  receipts  so  filed,  are  competent  evidence  of 
the  amount  accounted  for  by  the  sheriff,  and  are  prima  facie  sufficient  for  that 
purpose.  StcUe  v.  Neilon,  168. 

Necessary  Proof  of  Embezzlement  of  Lawful  Money. 
6.  Under  an  information  chaining  embezzlement  of  lawful  money  of  the 
United  States,  it  must  be  proved  that  the  money  stolen  was  of  the  kind  named. 

State  V.  Neilon^  108. 

Sufficiency  of  Proof  of  Embezzlement  of  Lawful  Money. 

6.  Where  a  sheriff  was  authorized  to  receive  in  payment  of  taxes  only  current 
gold  and  silver  coin  of  the  United  States  and  certain  county  orders,  and  ina  pros- 
ecution against  him  for  embezzlement  of  money  so  received  it  was  proved  that 
he  collected  as  taxes  while  in  office,  and  paid  over  to  the  county  treasurer,  certain 
sums,  leaving  a  balance  unaccounted  for,  and  that  he  and  his  deputies  received 
for  taxes  gold,  silver,  and  treasury  notes,  national  bank  notes,  silver  certificates, 
checks,  money  orders,  and  county  warrants,  the  evidence  sufficiently  supported 
an  allegation  in  the  indictment  that  the  money  converted  by  defendant  was 
"lawfhl  money  of  the  United  States,"  though  the  particular  coins  converted  were 
not  identified,  for,  in  such  cases,  it  is  not  necessary  to  show  the  character  of 
the  money  converted,  since  presumably  public  officers  receive  only  lawful  money. 

State  V.  Neilon,  168. 

Construction  of  Statutf.s  Relating  to  Embezzlement. 

7.  Section  1772,  Hill's  Ann.  Laws,  Is  a  general  statute  for  the  punishment  of 
persons  who  may  receive  public  money  and  fail  to  account  therefor,  while  section 
1095  relates  only  to  tax  collei;tors  who  fail  to  perform  certain  stated  duties ;  hence 
a  sheriff  who  has  been  convicted  of  converting  to  his  own  use  money  received  by 
him  for  taxes  is  punishable  under  section  1772.  State  v.  Neilon,  168. 

EMINENT  DOMAIN. 

Nature  of  Order  of  Condemnation. 

The  purpose  and  efi^t  of  an  order  of  condemnation  of  property  for  a  public 
purpose  is  simply  to  fix  the  amount  to  be  paid,  and  no  personal  Judgment  should 
be  given  for  any  part  of  the  price  of  the  property  condemned. 

McOaU  V.  Marion  County^  536. 
ENTIRE  CONTRACT.    See  Contracts,  8,  9. 

EQUITY. 

Effect  of  Equitable  Cross-Bill  and  Decree  Thereon. 

I.  Under  B.  &  C.  Comp.  I  891,  providing  that  in  an  action  at  law,  where  defend- 
ant is  entitled  to  equitable  relief,  he  may,  on  answering,  file  a  complaint  in  equity, 
which  shall  stay  the  proceedings  at  law,  and  the  case  shall  thereafter  proceed  as 
in  equity,  when  such  proceedings  may  be  enjoined  or  allowed  to  proceed,  the 
equity  court  does  not  obttUn  Jurisdiction  over  the  original  action,  but  it  remains 
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simply  In  abeyance  until  the  equity  salt  is  decided,  when  it  is  either  ei^oined  or 
releafted,  abd  as  to  this  latter  alternative,  the  absence  of  a  restraining  clause  in 
the  decree  Is  practically  a  permission  to  continue  the  original  proceeding  at  law. 

Finnep  v.  ISffarty  I. 
RifiHTOBiNG  Parties  to  Their  Original  Positions. 

2.  In  enforcing  the  rule  that  parties  to  contracts  against  public  policy  shall  be 
left  whereequlty  finds  them  It  is  sometimes  necessary  to  enter  a  Judgment  against 
one  of  the  parties  for  the  value  of  properly  received  from  the  other  during  the 
litigation,  and  equity  will  use  appropriate  means  and  orders  to  restore  all  the 
parties  to  their  original  positions  before  dismissing  them. 

Horseman  v.  Hortrman^  KJ. 

Enforcement  of  Partly  Void  Contract. 

3.  Equity  will  not  undertake  to  aid  either  party  to  a  void  contract  in  any  way, 
but  will  leave  them  Just  where  they  have  placed  themselves. 

Horseman  v.  Horseman,  83. 

Forms  of  Final  Orders  in  Law  and  Equity  — Practice. 

4.  Under  the  Oregon  practice  a  suit  in  equity  cither  passes  to  a  decree  or  is 
dismissed.  Hoover  v.  King,  '281. 

Illegality  of  Consideration  for  Contract  as  Ground  for  Refusiug  Equitable 

Relief.   See  Contracts,  e,  7. 
See,  also,  Injunctions,  Partition,  Quieting  Title. 

ESTATES  of  Decedents.  Same  as  Executors  A  Administrators. 

ESTOPPEL. 

Embezzlement  of  Taxes  — Rolls  as  Conclusive  Evidence. 

1.  In  a  prosecution  against  a  public  tax  collector  for  embeszling  taxes  the 
rolls  delivered  to  him  by  the  proper  officials  are  competent  evidence  to  show  the 
amounts  collected,  though  such  rolls  may  not  have  been  properly  certified,  or 
have  had  attached  the  statutory  warrants,  for  the  officer  is  estopped  by  his  own 
conduct  to  deny  that  the  rolls  were  enforceable.  BUUe  v.  Neilon,  16K. 

Judgment  as  an  Estoppel. 

2.  The  conclusive  element  in  a  final  order  that  makes  it  available  as  an  estoppel 
is  its  decision  on  the  merits  of  the  dispute,  and  not  that  it  Is  in  favor  of  one  or  an- 
other party.  Hoover  v.  King,  asi. 

Admissions  in  Pleadings  by  Guardians  ad  Litem. 

8.  An  admission  in  a  pleading  must  be  taken  as  true  not  only  on  the  trial  of 
the  cause  in  which  such  admission  is  made,  but  on  appeal  as  well,  whether  the 
admission  be  made  by  a  competent  person  or  by  an  infant  through  a  guardian 
ad  litem.  Smith's  Estate,  505. 

See,  also,  Loos. 

EVIDENCE. 

Judicial  Notice  of  Dates  of  Legislative  Acts. 

1.  Under  B.  &  C.  Comp.  g  720,  subd.  S,  providing  that  courts  will  take  Judicial 
notice  of  the  "public  and  private  ofHcial  acts  of  the  legislative,  executive,  and 
Judicial  dei>artment8  of  this  state,*'  the  courts  may  properly  consider  the  dates  of 
the  enactment  of  the  various  statutes  relating  to  The  Port  of  Portland. 

State  ex  reU  v.  Banfi^lA,  ^Sl. 

Presumption  of  Performance  of  Official  Duty. 

2.  Under  B.  &,  C.  Comp.  \  788,  subd.  15,  creating  a  presumption  that  official 
duty  has  been  regularly  performed,  it  will  be  assumed  that  a  patent  referred  to  as 
having  been  recorded  in  the  county  deed  records  was  executed  by  the  govern- 
ment officials  with  all  the  formalities  required  by  law:  as,  for  example,  B.  A  G. 
Comp.  \  788,  subd.  15,  enacts  that  it  is  to  be  presumed  that  official  duty  has  been 
regularly  performed,  and  Rev.  Stat.  U.  S.  g  458  (U,  S.  Comp.  St.  1901,  p.  25Q),  enacts 
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that  all  patents  issuing  from  the  General  Land  Office  shall  be  Issued  In  the  name 
of  the  United  States,  signed  by  the  President  and  countersigned  by  the  Recorder 
of  the  General  Land  Office.  Held^  that  where  an  abstract  of  title  shows  a  patent, 
though  it  does  not  show  it  countersigned  by  the  Recorder,  it  will  be  presumed 
that  it  was  so  countersigned.  McLeod  v.  Lloj/d,  2(X). 

EVIDBNTIARY  FACTS —CREDIBILITY  OF  WiTNlSSS. 

8.  Entries  bearing  on  the  ownership  of  a  note,  made  in  the  inventory  of  the 
executrix  of  a  deceased  partner  and  in  that  of  the  admimistrator  of  the  partner- 
ship estate,  and  omitted  from  the  surviving  partner's  schedule,  drawn  when  he 
made  an  assignment  for  creditors,  are  evidentiary  circumstances  merely,  and  not 
conclusive  as  to  the  title  to  the  note.  Over  holt  v.  DeUz,  194. 

Res  GESTiB— Statements  SuBSBauENTLV  Made. 

4.  A  declaration  made  by  a  participant  in  an  att'air  after  the  lapse  of  sufficient 
time  to  formulate  an  account  or  explanation  of  it,  is  not  part  of  the  resgestcCf 
since  it  is  not  so  intimately  connected  with  the  event  itself,  in  either  Ume  or 
character,  as  to  explain  or  illustrate  it.  /State  v.  Smitfiy  109. 

Idem. 

5.  Statements  made  by  a  prosecuting  witness  after  the  assault  in  question  had 
occurred,  and  after  the  witness  had  been  removed  from  the  scene,  are  not  compe- 
tent evidence  as  part  of  the  res  gestce.  State  v.  McOann,  155. 

Competency. 

a.  In  an  action  for  damages  suffered  by  loss  of  a  growing  crap  through  failure 
to  provide  water  as  contracted  for,  it  is  competent  to  show  the  condition  of  the 
crop  at  the  time  when  irrigation  was  necessaiy  and  the  probable  yield  had  the 
water  been  ftirnlshed.  A^ideraon  v.  Adam*,  621. 

Competency  of  Photographs  as  Evidence. 

7.  Although  photographs  of  persons,  places,  or  things  are  sometimes  admitted 
as  evidence,  they  are  never  competent  unless  necessary  in  some  matter  of  sul>- 
stance,  or  instructive  in  establishing  material  facts  or  conditions  which  was  not 
the  case  here  where  all  the  facts  sought  to  be  shown  by  the  photographs  could 
have  been  established  by  oral  testimony.  State  v.  MiUer,  325. 

Idem. 

8.  To  be  admissible  as  evidence  even  under  appropriate  circumstances  photo- 
graphs must  be  correct  representations  of  the  subjects  or  conditions  intended  to 
be  thereby  presented.  ^cUe  v.  Miller ^  825. 

Best  and  Secondary  Evidences  — Records  of  Weather  Bureau. 

9.  Records  kept  by  public  officers  in  the  performance  of  their  official  duty,  as, 
the  amount  of  daily  rainfall,  or  the  velocity  of  the  wind,  recorded  by  officers  of 
the  United  States  Weather  Bureau,  are  admissible  in  evidence  to  prove  the  facts 
therein  stated.  Scott  v.  Astoria  Railroad  Co.  26. 

Summary  of  Many  Entries. 

10.  Under  the  rule  that  a  summary  of  many  accounts  or  documents  may  be  pre- 
sented in  lieu  of  the  originals,  where  only  the  general  result  is  desired  as  evidence 
(B.  &  C.  Comp.  1 708,  subd.  5),  an  officer  of  the  United  States  Weather  Bureau  may 
state  the  general  results  of  the  observations  made  at  his  station  for  a  series  of 
years,  com  pi  led  from  the  entries  made  officially  in  the  required  records  by  the  va- 
rious persons  who  have  been  lu  charge  of  the  station. 

Scott  V.  Astoria  Railroad  Co.  20. 

Admissions  — Proofs  of  Death  Furnished  by  Benefit  Society. 

11.  Adverse  statements  made  by  the  officers  or  agents  of  a  mutual  benefit 
society  in  accordance  with  its  rules  are  competent  evidence  as  admissions  against 
Interest.  Patterson  v.  United  Artisans^  JfiJS. 
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Parol  Evidence  or  AcrnAij  Tbansaction. 

12.  The  real  nature  of  a  tranaaction  involving  the  Indorsement  and  delivery 
of  a  bill  of  lading  may  be  shown  by  parol.  Walker  v.  Mrst  NcU,  Bank^  102. 

Parol.  Evidence  of  Trust  in  Personal.  Property— Varying  Writing. 

18.  Parol  evidence  Is  competent  to  show  that  a  transfer  of  personal  property  by 

a  bin  of  sale  absolute  in  form  was  in  trust  for  the  assignor.      MarUn  v.  Martin,  119. 

Parol.  Evidence  to  Identify  Person  Meant  by  Writing. 

14.  Where  a  power  of  attorney  appoints  C.  K.  and K.,  said  C.  K.  and 

K.,  composing  the  firm  of  K.  Bros.,  and  doing  business  in  the  name  of  K.  Broa., 
as  the  grantor's  lawful  attorneys,  etc.,  parol  evidence  is  admissible  to  supply  the 
Christian  name  of  the  person  whose  Christian  name  was  left  blank,  It  not  tending 
to  enlarge  or  alter  the  writing,  but  rather  to  identify  a  person  referred  to  therein. 

La  Vie  v.  TTooze,  GOO. 
Opinion  Testimony  Must  be  Based  on  the  Evidence. 

15.  Hypothetical  questions  to  expert  witnesses  must  be  based  on  fiacts  prevl* 
ously  testifled  to,  of  which  rule  this  case  affords  an  example :  A  passenger  suing 
for  injuries  testified  that  the  collision  threw  him  into  a  corner  of  the  car,  where 
he  struck  something  and  fell  on  the  floor;  that  he  was  thrown  down  pretty  hard, 
and  was  hurt  in  the  back,  and  bad  a  sharp  pain  there  after  Calling.  Expert  wit- 
nesses for  plaintiff  testifled  that  they  discovered  no  evidence  of  injury  to  his 
spine,  except  the  inference  from  his  nervous  condition.  Heldt  that  a  hypothetical 
question  as  to  whether  a  person  might  receive,  by  being  violently  thrown  down, 
or  by  any  severe  Jar  or  shock  in  a  wreck,  a  shock  that  would  injure  his  nervouM 
system  and  spinal  cord,  was  unsupported  In  the  evidence. 

Maynard  v.  Oregon  Railroad  Cb.  68. 

Opinion  Testimony  on  Slopes  of  Earthwork. 

16.  A  competent  civil  engineer  may,  though  he  has  never  been  directly  em- 
ployed in  the  building  of  railroads,  give  expert  testimony  as  to  the  degree  of  in- 
clination which  should  be  given  the  slopes  of  railroad  cuts  or  embankments  in 
different  soils  and  climates.  Seotl  v.  Astoria  Railroad  Oo.  26. 

Scientific  and  Professional  Books  as  Evidence. 

17.  Books  on  civil  engineering  arc  not  competent  evidence  of  the  degree  of  slope 
that  may  safely  be  given  to  an  earth  embankment,  and  they  should  not  be  read 
to  the  Jury.  8eoU  v.  Astoria  Railroad  Cb.  26. 

Use  of  Scientific  Books  to  Sustain  an  Expert. 

18.  An  expert  may  be  permitted  to  give  the  names  of  authors  on  the  subject 

under  consideration  who  support  the  opinions  he  has  expressed. 

Scott  V.  Astoria  Railroad  Cb.  26. 
EXCEPTIONS 

To  Instructions  —  Sufficiency  and  Form  Of.    See  Appeal,  8. 

EXECUTORS  AND  ADMINISTRATORS. 

Statutes  of  Washington  — Claims  — Nonintervention  Will. 

1.  Section  iS22H  of  Ballinger*8  Ann.  Codes  &  Stat.  Wash,  providing  that  claims 
not  presented  against  an  estate  within  one  year  after  the  first  publication  of  the 
notice  to  creditors  shall  be  barred,  does  not  apply  to  claims  against  an  estate  set- 
tled under  what  is  known  in  that  state  as  a  nonintervention  will. 

Smith's  Sstaie,  505. 
Effect  of  Administrator's  Sale  on  Dower. 

2.  A  widow's  right  of  dower  is  not  affected  by  a  sale  of  realty  to  pay  debts  of 
her  deceased  husband.  Smith's  Estate,  oOS. 

Claim  of  a  Gift  Not  a  Claim  Against  the  Estate. 

3.  A  claim  to  certain  property  as  a  gift  cannot  be  regarded  as  a  claim  against 
the  estate  of  the  donor,  within  the  meaning  of  Section  1161,  B.  &  C.  Comp.,  requiring 
other  evidence  than  that  of  the  claimant  to  establish  it.  Wnite  v.  Orubbe,  408. 
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Application  for  Order  of  Sale  —  Widow's  Interest. 

4.  The  widow  is  not  a  necessary  or  even  a  proper  party  to  a  proceeding  to  pro- 
cure tbe  sale  of  the  realty  of  a  decedent  to  pay  debts,  and  her  position  is  not 
affected  by  her  being  a  Joint  maker  with  her  deceased  husband  of  tbe  obligations 
to  be  paid.  Not  being  properly  in  the  litigation,  she  Is  in  no  sense  an  adverse 
party  to  any  appeal  under  B.  &  C.  Comp.  g  519,  subd.  1.  StnUh*a  Batate,  505. 

Order  for  Sale  — Appealable  Interest  of  Administrator. 

5.  An  administrator  has  an  appealable  interest  in  an  order  of  a  county  court 
dismissing  his  petition  for  a  license  to  sell  property  of  the  estate  to  pay  a  claim 
which  has  been  allowed.  Smith's  Estate^  505. 

Order  of  Sale— Admissions  by  Guardians  ad  Litem. 

6.  It  being  admitted  in  objecting  to  an  administrator's  petition  for  leave  to 
sell  the  real  property  to  pay  claims  against  decedent  that  the  only  property  be- 
longing to  the  estate  is  such  realty,  the  objectors,  whether  adults,  or  minors  act- 
ing through  a  guardian,  will  not  be  permitted  to  urge  on  appeal  an  absence  of 
proof  that  the  personalty  had  been  exhausted.  Smith*8  Estate,  505. 

Order  of  Sale  — Burden  of  Proof  on  the  Entire  Case. 

7.  Under  the  general  rule  that  the  party  making  an  allegation  has  the  burden 
of  proof  in  reference  to  it,  the  objectors  to  an  order  for  the  sale  of  a  decedent's 
realty,  on  the  ground  that  the  claimant  was  not  a  resident  of  this  state  when  his 
claim  matured,  must  prove  their  case,  taking  into  account  all  admissions  and  all 
presumptions  from  conceded  or  established  fticts.  Smith*a  Estate,  596. 

Laches  in  Asking  for  Sale  of  Decedent's  Realty. 

8.  A  delay  of  nearly  ten  years  in  procuring  letters  of  administration  and  filing 
a  petition  for  license  to  sell  real  estate  to  pay  a  claim  against  a  testator's  estate, 
the  ownership  or  condition  of  the  realty  not  havlug  changed,  and  the  time  for  the 
running  of  the  statute  as  to  realty  not  having  elapsed,  is  not  such  laches  as  to  bar 
the  right  to  make  the  sale.  Smith's  Estate,  595. 

RiQHT  OF  Executor  to  Sue  Individually. 

9.  Where  a  cause  of  action  accrues  to  an  executor  or  administrator  after  the 
death  of  the  decedent,  he  may  sue  thereon  either  in  his  representative  or  his 
Individual  character,  and,  if  the  complaint  stales  a  cause  of  action  in  one  or  the 
other  it  is  sufllcient.  Sears  v.  Daly,  846. 

Settlement  — Filing  Proof  of  Publication  of  Notice. 

10.  The  requirement  of  Section  1150  of  B.  &  C.  Comp.,  that  a  copy  of  the  pub- 
lished notice  to  the  creditors  of  an  estate  shall  be  filed  within  six  months  from 
the  date  of  such  notice,  is  directory  only,  and  the  failure  to  file  the  notice  will 
not  afiVict  the  validity  of  the  final  decree,  if  the  notice  was  in  fact  published. 

CS)nanVs  Estate,  590. 
Opening  Final  Settlement  for  Fraud. 

11.  The  testimony  herein  does  not  Justify  the  vacation  of  the  decree  of  final 
settlement  on  the  ground  of  fraud.  Omant's  Estate,  590. 

EXPERT   EVIDENCE. 

Statements  by  Theoretical  Expert  — Competency  of  Scientific  Books  to  Sup- 
port his  Views.    See  Evidence,  IB,  17. 
Slopes  of  Earthwork  that  May  be  Safely  Made.    See  Evidence,  16. 
Hypothetical  Questions  Must  be  Based  on  Evidence.    See  Evidence,  15. 

FEES.    Payment  of  as  an  Element  of  Filing  Papers.    Sec  Records,  1,  t 

FILING 

Paper  Without  Paying  Preliminary  Fee.    See  Records,  1. 

Paper—  Kfl'ect  of  Delivery  to  Ofllcer.    See  Records,  2. 

Proof  of  Publication  of  Summons.    See  Process,  5. 

Proof  of  Publication  of  Notice  to  Creditors.    See  Ex'rs.  &  Adm'r's,  10. 

Undertaking  Aft«r  Taking  Appeal.    See  Justices  of  the  Peace,  4. 
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FINAL  ORDER  Which  May  be  Appealed  From.    SeeAppKAL,  1. 

FINDINGS 

Cure  Defects  in  a  Ciomplalat  not  Vital.    See  Pleading,  11. 
CoDclosiveness  of  on  Appeal.    See  Appeal.,  7. 

FORCIBLE  ENTRY  AND  DETAINER. 

Need  of  Alleging  Ownership. 

In  view  of  the  provisions  of  Section  6747  of  B.  A  C.  Comp.,  that  it  will  be 
sufficient,  in  actions  for  forcible  entry  and  detainer,  to  describe  with  convenient 
certainty  the  property  involved,  to  state  that  the  defendant  is  in  possession  and 
unlawfully  holds  the  same  with  force,  and  that  plaintiff  is  entitled  to  the  poues- 
sion,  it  is  unnecessary  to  allege  the  ownership.  Heiney  v.  Heiney,  STJ. 

Appeal  to  Circuit  Court—  Undertaking.    See  Justices  of  the  Peace,  8,  4. 
Ousting  Jurisdiction  of  Justice's  Court.    See  Justices  of  the  Peace,  1. 

FORECLOSURE.    Mortgage  Securing  Outlawed  Note.    See  Mobtoagbs,  1. 

FORMER  ADJUDICATION.    See  Judgments,  6, 8. 

FOUNDATION  FOR  IMPEACHMENT.    See  WITNESSES.  6,  «. 

FRAUD 

Asa  Necessary  Element  in  a  Suit  to  Remove  a  Cloud  From  theTltle  to  Realty. 
See  (Quieting  Title,  5. 

FRAUDS,  STATUTE  OF.    Same  as  Statute  of  Fbauds. 

FRAUDULENT  CONVEYANCES. 

Suit  to  Remove  Cloud  — Burden  of  Proof. 

In  cases  to  remove  a  cloud  from  title  where  it  is  claimed  that  one  of  the  parties 
holds  under  fraudulent  deeds,  the  burden  of  proof  Is  on  the  party  claiming  the 
fraud  to  both  all^e  and  prove  it,  even  though  his  title  is  based  on  deeds  that  are 
prima  facie  voluntary.  MeLeod  v.  lAoyd,  200. 

FRIVOLOUS  Denial.    See  Bills  A  Notes,  6. 

GARNISHMENT. 

Garnishee's  Contract  to  Hold  Garnished  Property. 

1.  A  receipt  acknowledging  that  receiptors,  who  were  garnishees  in  an  action 
against  A,  had  "received  from  C,  sheriff  all  the  hops  raised  by  A  on  our  land,"  Is 
an  admission  that  the  sheriff  had  possession  of  the  hops  in  his  official  capacity, 
and  that  A  owned  them.  OolbcUh  v.  Hoefer^  801 

Pleading  — Breach  of  Contract  to  Return  Attached  Property. 

2.  Where  a  receipt  given  to  a  sheriff'  by  garnishees  acknowledged  the  receipt 
of  property  of  the  Judgment  debtor,  which  receiptors  agreed  tf>  hold  until  ordered 
"to  release  the  same"  by  the  sheriff,  an  allegation  in  the  complaint  in  an  action 
by  the  sheriff  for  breach  of  the  contract  to  return  the  property,  that  plaintiff  had 
demanded  possession  of  the  property,  which  receiptors  refused  and  still  reAise  to 
deliver,  was  sufficient,  after  answer,  as  an  all^atlou  of  breach  of  the  agreement 
to  return  the  property.  Cbtbaih  v.  Hoe/er,  986. 

Estopped  by  Conduct. 

3.  Where  a  receipt  given  by  garolshees  acknowledged  that  receiptors  had 
received  certain  property  of  the  Judgment  debtor  from  the  sheriff,  which  they 
agreed  to  hold  until  released  by  the  sheriff,  they  were  estopped,  in  an  action  by 
the  sheriff  for  breach  of  the  agreement  to  return  the  property,  ftt>m  showing  that 
the  property  had  never  been  in  their  possession,  or  that  the  sheriff  had  never 
levied  on  the  property  or  taken  possession  thereof.  OolbcUh  v.  Sotfrr,  806. 
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GIFT. 

BviDENCE  OF  Intention  of  Donor. 

1.  Declarations  by  a  father  to  his  daughter,  "I  g^ve  this  money  to  you.  It  Is 
yours,"  etc.,  show  unmistakably  a  present  Intent  to  i^ive  the  money  to  the  daugh- 
ter; and  the  fact  that  In  the  same  connection  he  also  said,  "If  I  should  get  well, 
and  want  some  of  it,  would  you  let  me  have  it?"  and  she  replied,  "Yes,  papa,  if  you 
get  well,  you  can  have  all  of  it,"  only  emphasizes  the  purpose  to  give  presently. 

WaUe  V.  Orubbe,  406. 
Evidence  of  Delivery  by  Father  to  Child. 

2.  Decedent  having  buried  sums  of  money  in  various  places  about  his  estate, 
took  his  daughter  to  the  whereabouts  of  the  money  during  his  last  illness,  and 
while  quite  feeble,  and  ti)ld  her  dettnitely  the  several  places  where  it  was  con- 
cealed, with  a  positive  declaration  that  he  gave  it  to  her,  cautioning  her  not  to 
let  any  one  else  know  where  it  was,  and  advising  her  to  leave  it  there  until  the 
place  was  rented  or  she  needed  it.    Held^  a  sufilcient  delivery. 

Waile  V.  Orubbe,  406. 
Claim  against  Decedent's  Estate. 

8.  A  claim  to  certain  propc^rty  as  a  gift  cannot  be  regarded  as  a  claim  against 
the  estate  of  the  donor,  within  the  meaning  of  Section  1161,  B.  &  C.  Comp.,  re- 
quiring other  evidence  than  that  of  the  claimant  to  establish  it. 

Waite  V.  Grubbe,  408. 
GOVERNMENT  LANDS.    Same  as  Public  LANDS. 

GOVERNMENT  RECORDS  as  Evidence. 

Records  of  Weather  Bureau— Summary.    See  Evidence,  9. 

GRADE  CROSSING. 

Care  Required  of  Railroads ->IjOokouts.    See  Railroads,  1. 

GUARDIAN    AD  LITEM. 

Effect  of  Admission  by  in  Pleading.    See  Estoppel,  3. 

HARMLESS  ERROR 

In  Civil  Actions.    See  Appeal,  16. 

In  Criminal  Actions.    See  Criminal  Law,  26,  W. 

HEARSAY  EVIDENCE.    See  Criminal  Law,  14,  15. 

HIGHWAYS. 

Establishment  of  Easement  by  Prescription. 

1.  The  continuous  use  of  a  road  over  unoccupied  government  land  by  the 
public  for  twenty  years,  during  thirteen  years  of  which  the  road  has  been  located 
by  a  court  proceeding,  and  marked  by  the  public  surveyor,  amounts  to  an  ac- 
ceptance of  the  easement  granted  by  the  act  of  Congress  of  July  26,  1866  (Rev. 
Stat.  U.  S.  g  2477),  for  the  construction  of  highways  over  government  lands  not 
reserved  for  public  use.  Wallowa  County  v.  Wade^  258. 

Idem. 

2.  Continuous  use  by  the  public  as  a  highway  of  a  strip  of  state  land  for  more 
than  twenty  years,  during  the  ownership  of  the  state,  establishes  a  public  ease- 
ment by  prescription  over  such  land  for  highway  purposes. 

Wallowa  Oountp  v.  Wade,  253. 
Statutory  Proceedings. 

8.  An  appeal  to  the  circuit  court  from  an  assessment  of  damages  in  a  proceed- 
ing brought  to  establish  a  public  highway,  taken  under  Section  4780,  B.  A  C.  Comp., 
brings  up  only  the  question  of  damages,  and  does  not  involve  the  ri^ularlty  of 
any  other  matter.  McOall  v.  Marion  County,  536. 

Method  of  Trying  Highway  Proceeding  on  Appeal. 

4.  Wiiere  a  statute  provides  only  for  an  appeal  from  the  decision  of  the  county 
court  in  awarding  damages  in  proceedings  for  the  establishment  of  a  highway, 
like  Section  4780,  B.  &.  C.  Comp.,  such  appeal  Is  tried  as  an  action  at  law,  the  appel- 
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Ian t  beings  considered  as  the  plaintiflT  and  the  county  as  the  defendant.  Just  as 
would  have  been  the  case  had  the  landowner  broug^ht  an  original  action  In  the 
circuit  court  for  damages  for  the  location  of  the  road. 

MeOall  V.  Maritm  Oountp,  538. 

Appeal  to  Circuit  Coubt— Rkmandikg  to  County  Court. 

5.  Where  an  appeal  Is  taken  to  the  circuit  court  fk^m  an  order  of  damages  in 
highway  establishment  proceedings,  such  court  has  no  jurisdiction,  after  trial,  to 
remand  the  case  to  the  county  court  for  Judgment,  but  Is  itself  required  to  render 
such  Judgment  as  the  parties  are  entitled  to.  McOall  v.  Marion  Cbuntp,  58ft. 

Right  of  Appeal  Not  Dependent  on  Establishment  of  the  Road. 

0.  The  right  of  appeal  In  highway  opening  proceedings  given  by  B.  A  C.  Conip. 
'i  4789,  is  not  dependent  on  the  order  of  the  county  court  directing  the  road  to  be 
opened  or  established  as  authorized  by  section  -1788,  but  Is  dependent  upon  the 
giving  of  the  Judgment  for  damages.  McCaU  v.  Marion  Cbttnty,  588. 

Allowance  of  Costs  on  Appeal  in  Highway  Proceeding. 

7.  In  view  of  Section  576,  B.  <&  C.  Com  p.,  providing  that,  in  all  actions  prose- 
cuted or  defended  in  the  name  or  for  the  use  of  any  county,  the  latter  shall  be 
liable  for  and  may  recover  costs  in  like  manner  and  with  like  effect  as  in  the  case 
of  natural  persons,  and  section  4780  authorizing  an  appeal  by  a  landowner  fW>in 
an  assessment  of  damages  in  highway  opening  proceedings,  and  declaring  that,  if 
he  falls  to  recover  a  more  favorable  Judgment  on  appeal  than  the  report  appealed 
firom,  he  shall  pay  all  costs  of  the  appeal,  and  considering  that  the  trial  on  such 
an  appeal  is  substantially  a  law  proceeding,  the  costs  and  disbursements  should 
correspondingly  abide  the  result.  McOall  v.  Marion  County^  588. 

Condemnation  fob  Public  Road  — Form  of  Judgment. 

8.  The  purpose  of  a  Judgment  in  condemnation  proceedings,  as,  for  a  public 
road,  is  to  Judicially  fix  the  amount  to  be  paid  for  the  taking  of  the  required  prop- 
erty, and  no  personal  J  udgmen  t  should  be  en  tered,  so  far  as  the  award  is  concerned. 

MeOall  V.  Marion  Oouniy,  SM. 
Vacating  — Necessity  of  Petition. 

9.  Heclion  912,  B.  &  V..  Comp.,  authorizing  county  courts  to  vacate  county  roads 
in  the  manner  provided  by  law.  must  be  considered  in  connection  with  section 
4783,  providing  the  manner  of  publishing  the  petition  fbr  vacating  (he  road,  and 
the  conclusion  then  necessarily  follows  that  an  application  to  vacaie  must  be  by 
petition.  ISshrr  v.  Union  County, m. 

Vacating — Variance  Between  Petition  and  Notice. 

10.  In  view  of  Section  4783,  B.  &  C.  Comp.,  requiring  that  notice  be  given  of  the 
hearing  of  the  applic^ttion  for  vacating  a  county  road,  a  variance  between  the 
petition  and  the  notice  in  stating  tbe  township  in  which  the  road  to  be  vacated 
ends  is  fatal  to  the  Jurisdiction  of  the  county  court.      FUher  v.  Union  County,  2B. 

Vacating— Who  May  Ask  for  Writ  of  Review. 

11.  Under  B.  A.  C.  Comp.  g  595,  which  authorlzesany  party  to  a  proceeding  before 
an  inferior  court  to  have  Its  decision  reviewed,  a  person  stated  to  be  a  resident  In 
the  vicinity  of  a  certain  road  and  to  have  been  a  remonstrator  against  a  change 
in  the  location  thereof  is  a  party  to  the  proceeding,  and  may  petition  for  the 
issuance  of  a  writ  of  review.  Fi»her  v.  Union  County,  228. 

Vacating— County  as  Party  to  Writ  of  Review. 

12.  The  county  t>eing  the  ultimate  responsible  party  in  all  road  matters,  is  the 
proper  party  defendant  in  a  proceeding  to  review  the  action  of  its  county  court  In 
laying  out,  altering  or  vacating  a  highway.  Fisher  v.  Union  County,  2S8. 

Vacating  — To  Whom  Writ  of  Review  is  Directed. 

13.  Under  B.  &  C.  Comp.  g  599,  providing  that  a  writ  of  review  shall  be  directed 
to  the  court,  officer  or  tribunal  whose  decision  or  determination  is  sought  to  be 
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reviewed,  or  to  the  clerk  or  other  person  having  custody  of  its  records  or  proceed- 
ings, a  writ  to  review  the  action  of  the  county  court  in  vacating  a  road  Is  prop- 
erly directed  to  the  county  clerk,  whose  duty  it  is,  under  B.  &  C.  Comp.  ^  1006,  to 
keep  the  records,  flies,  and  other  books  and  papers  appertaining  to  said  court. 

Fiaher  v.  Union  Oounty,  *223. 

Vacating— Specifying  Errors  in  Petition  for  Writ. 

14.  Under  Section  590,  B.  &  C.  Comp.,  providing  that  a  petition  for  a  writ  of  re- 
view must  describe  with  sufilcient  certainty  the  decision  of  the  inferior  court  and 
the  errors  alleged  to  have  been  committed  therein,  a  petition  for  a  review  of  the 
action  of  a  county  court  in  vacating  a  road,  alleging  that  the  road  described  in  the 
notice  of  application  for  vacation  posted  in  the  courthouse  was  not  the  same  road 
specified  in  the  petition  for  vacation,  is  a  sufllclent  averment  of  fact  to  snpport 
the  deduction  that  the  county  court  erred  In  not  dismissing  the  proceedings  to 
vacate  the  road  fur  want  of  Jurisdiction,  and  hence  is  suflflclent. 

Pinher  v.  Union  County,  22S. 

Highways  Over  Public  Land  — Rights  of  Subsequent  Purchaser. 

15.  After  the  right  to  use  certain  government  land  for  a  public  highway  has 
become  fixed,  one  subsequently  acquiring  title  thereto  takes  subject  to  such  ease- 
ment. Wallowa  County  v.  Wade,  253. 

homp:stead. 

Agreement  Before  Patent  to  Convey  is  Void.    See  Public  Lands,  1. 

HOMICIDE. 

Self-Dbfense  — Threats  Not  Sufficient. 

1.  The  right  of  self-defense  Justifying  a  homicide  rests  on  the  necessity  of  pro- 
tection from  a  reasonably  apprehended  Imminent  danger,  and  must  be  based  on 
some  overt  act  of  hostility,  mere  threats  not  being  sufficient.       State  v.  Sniiih,  109. 

Self-Defense  — Danger  Must  Be  Imminent. 

2.  An  apprehended  bodily  danger  that  will  Justify  a  resort  to  force,  and  an  as- 
sertion of  the  right  of  self-defense,  must  be  imminent,  or  apparently  likely  to  at 
once  be  experienced.  8t^te  v.  Smith,  109. 

Idem. 

H.  To  find  a  person  guiltless  of  homicide  in  any  degree  on  the  ground  of  self- 
defense,  the  Jury  must  find,  not  only  that  accused  acted  under  fear  of  imminent 
death  or  great  bodily  harm,  but  that  there  was  actually  reasonable  ground  for 
such  fear  on  his  part.  StcUe  v.  Smith,  100. 

Idem. 

4.  A  homicide  cannot  be  Justified  on  the  ground  of  self-defense  unless  it  is 
made  to  appear  that  accused  had  been  put  in  imminent  danger  by  another,  and 
that  the  killing  was  done  to  prevent  the  apparent  commission  of  a  felony  by  that 
other  on  accused.  State  v.  Smith,  lOP. 

Self-Defense  — Reliance  on  Appearances. 

6.  The  right  of  self-defense  being  founded  on  necessity,  the  party  who  would 

invoke  it  must  avoid  the  attack,  if  he  can  do  so  without  danger  to  himself;  but 

where  an  assault  Is  pri'clpitated  without  provocation,  and  is  such  as  to  indicate 

to  a  reasonable  mind  acting  on  appearances  that  the  danger  to  life  or  the  inflie- 

tion  of  great  bodily  harm  is  imminent,  the  party  assailed  is  Justified  in  killing  the 

aggressor,  if  necessary,  and  need  not  retreat  or  resort  to  expedients  less  violent. 

Slate  V.  Gibson,  1H4. 
Idem. 

6.  Though  in  fact  there  is  no  actual  necessity  for  taking  life,  yet  the  right  of 
self-defense  may  be  exercised  If  the  person  usfallcd  has  reasonable  ground  to  be- 
lieve, and  in  good  faith  actually  does  believe,  from  the  surrounding  conditions 

that  death  or  the  infliction  of  great  bodily  harm  Is  imminent. 

State  v.  yfiller,  325. 
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8EiiF-DEFENSE  —  Repelling  Unarmed  Attack. 

7.  In  repelling  ao  anprovoked  attack  the  party  assailed  may  act  upon  the 
reasonable  appearances  of  the  situation,  though  the  assailant  may  not  have  been 
armed.    Sometimes  an  unarmed  attack  may  justify  a  killing  in  self-defense. 

State  V.  Qray,  446. 
Presumption  of  Intent  to  Murder  — Burden  of  Proof. 

8.  The  statute  ."leclarlng  that  an  Intent  to  murder  Is  conclusively  presumed 
from  the  deliberate  use  of  a  deadly  weapon  causing  death  within  a  ^ear  Is  appli- 
cable only  to  cases  where  no  circumstances  uf  mitigation.  Justification,  or  excuse 
appear  in  evidence;  while,  where  such  circumstances  do  appear,  the  presumption 
is  a  rebuttable  one,  and  the  question  of  the  Intent  to  murder  Is  for  the  Jury,  to  be 
determined  from  a  consideration  of  all  the  circumstances  shown  in  evidence,  the 
burden  of  proof  i-emaiuing  with  the  state  throughout  the  proceeding. 

Slate  v.  Oibaon,  184. 
Criminal  Law— Admissibility  of  Dying  Declarations. 

9.  It  is  not  necessary  that  an  injured  person  have  expressed  a  belief  in  the  near 
presence  of  death  to  render  his  statements  competent  as  dying  declarations,  as 
his  condition  of  mind  may  be  quite  apparent  from  his  conduct.  For  instance, 
where  a  person  who  had  been  shot  in  an  altercation  was  aware  that  his  Injuries 
were  very  severe,  and  had  been  informed  by  the  attending  surgeon  that  he  neces- 
sarily had  to  die  of  his  wounds,  and  that  a  statement  by  him  would  probably  be 
serviceable  in  clearing  up  the  matter,  a  corrected  and  signed  written  statement 
Is  competent  evidence  as  a  dying  declaration,  though  the  signer  did  not  orally 
express  his  belief  in  impending  death.  State  v.  Gray,  446. 

Necessity  of  Avoiding  Conflict. 

10.  One  cannot  claim  the  benefit  of  the  law  of  self-defense  after  he  has  Inten- 
tionally put  himself  where  he  knows  or  believes  he  will  have  to  Invoke  its  aid ; 
and  circumstances  Justifying  assault  must  be  such  as  to  render  it  unavoidable. 
If  defendant  could  have  avoided  any  conflict,  it  was  his  duty  to  do  so,  and  so 
renders  a  resort  to  the  law  of  self-defense  unnecessary.  ^ate  v.  McOann^  135u 

HOPS. 

Replevin  for  Unsegregated  Part  of  a  Crop.    See  Replevin,  1,  2. 
Right  of  Possession  of  Part  of  Crop  Under  Chattel  Mortgage  for  Undeter- 
mined Debt.   See  Chattel  Mortgages,  1, 2. 

HOUSE  OF  ILI^FAME. 

Keeping  of  Is  Such  Misconduct,  by  PlaintlfT  as  to  Require  a  Refusal  of  a 
Divorce  for  any  Reason  Whatever.    See  Divorce,  1,  2. 

HUSBAND  AND   WIFE. 

Validity  of  Contracts  Relating  to  Dower  and  Curtesy. 

A  contract  between  a  husband  and  his  wife  providing  for  the  mutual  execu- 
tion of  papers  so  that  certain  land  owned  in  fee  by  him  should  become  "exclu- 
sively" his,  and  land  owned  in  fee  by  her  should  become  "exclusively"  hers,  is  one 
in  relation  to  dower  and  curtesy,  and  is  void  under  B.  &  C.  Comp.  g  52S4,  providing 
that,  when  property  Is  owned  by  either  husband  or  wife,  the  other  has  no  Interest 
therein  which  can  be  the  subject  of  contract  between  them.      Potter  v.  Potter,  149. 

IMPEACHMENT.    See  Witnesses,  5-«. 

IMPLIED  REPEAL  by  Subsequent  Act.    See  Statutes,  3. 

INDEMNITY. 

Competency  of  Evidence. 

1.  In  an  action  to  recover  on  an  agreement  to  Indemnify  plaintiff  for  expenses 
and  attorney's  fees  if  a  certain  contract  should  not  be  consummated,  a  letter 
written  by  defendant,  advising  plaintiff  that  the  contract  could  not  be  entered 
into,  and  asking  him  to  send  his  bill  of  costs,  upon  which  defendant  would  send 
a  check  for  the  same,  is  admissible.  Manary  v.  Runyon,  405. 
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Idem. 

2.  In  such  an  action  evidence  of  the  amountof  land  and  the  quantity  of  timber 
involved  in  the  proposed  contract  is  relevant.  Manary  v.  Runyon^  495. 

INDICTMENT  AND  INFORMATION. 

Rules  of  Construction— Surplusage. 

1.  Allegations  not  necessary  to  a  complete  description  of  the  oflfbnse  Intended 
to  be  charged  may  be  r^€>cted  as  surplusage,  but  every  essential  descriptive  term 
must  be  used.  State  v.  Humphreytf  44. 

Conviction  of  One  of  Several  Dkgrees. 

2.  Even  if  an  Information  does  charge  several  ofTenses,  a  conviction  of  any 
one  of  them  should  be  sustained,  if  they  are  all  of  the  same  class  and  differ  only 
in  d^roe.  State  v.  Humphreys^  41. 

Rules  of  Construction— Conjunctively  Charging  Several  Acts. 

3.  When  several  acts  are  enumerated  alternatively,  the  doing  of  each  one  be- 
ing prohibited  under  a  penalty,  the  charge  may  be  conjunctive  as  to  their  com- 
mission, when  not  repugnant  to  each  other. 

State  V.  Humphreys,  44 ;  Qranor  v.  Albany ^  144. 

Information  for  Polygamy— Duplicity. 

4.  An  information  for  polygamy,  under  B.  A  C.  Comp.  g  1918,  charging  that  the 
accused,  having  a  wife,  feloniously  married  another  woman  in  Illinois,  and  there- 
after feloniously  cohabited  with  her  in  Oregon,  does  not  charge  two  crimes,— the 
second  marriage  and  cohabitation,— for  a  marriage  in  another  state  would  not  be 
an  offense  against  the  laws  of  Oregon.  I^ate  v.  Durphy,  79. 

Filing  and  Formal  Requisites. 

6.  It  is  not  necessary  that  an  information  be  endorsed  as  in  the  case  of  an  In- 
dictment by  a  grand  J ury— its  filing  is  sufficient.  State  v.  Belding^  95. 

Example  of  Sufficient  Endorsement. 

6.  An  information  filed  by  a  district  attorney  indorsed  "A  true  information," 
followed  by  the  printed  words  "Geo.  E.  Chamberlain,  District  Attorney,'*  is  suffi- 
ciently indorsed,  for  by  filing  it  the  printed  signature  was  adopted  by  the  district 
attorney  as  his  own.  State  v.  Belding,  95. 

INFANTS. 

Admissions  in  Pleadings  by  Guardians  of.    See  Estoppel  8. 

INFERENCES. 

Deducing  Intent  From  Circumstances.    See  Criminal  Law,  1. 

INFORMATION.    Same  as  Indictment  &  Information. 

INJUNCTION. 

Trespass— Necessity  of  Irreparable  Injury. 

1.  Equity  will  not  enjoin  the  continuance  of  a  trespass  on  realty  unless  the 

acts  committed  amount  to  an  irreparable  injury  to  the  estate. 

Moore  v.  Hallidayy  243. 
Idem. 

2.  Opening  an  inclosure  and  cutting  crops  and  shrubbery  growing  thereon, 

and  turning  cattle  therein,  under  a  claim  of  right  so  to  do,  is  not  a  destruction  of 

the  body  of  the  estate,  and  an  injunction  will  not  lie  against  the  trespasser. 

Mo<yre  v.  Halliday,  243. 
Insolvency  of  Trespasser. 

8.  The  mere  insolvency  of  a  trespasser  does  not  warrautan  injunction  against 

his  trespassing.  Moore  v.  HaUiday,  248. 

Incomplete  Title  to  Public  Land  — Possession. 

4.  A  qualified  settler  on  public  land,  who  is  in  possession,  but  whose  title  is  yet 

uncompleted,  cannot  maintain  a  suit  to  quiet  title  thereto. 

Moore  v.  Halliday,  248. 
See,  also,  Waste. 
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IN   PERSONAM. 

Quality  of  Decrees  Based  on  Publication.    See  Judgments,  I. 
Judgment  of  Foreclosure  on  Outlawed  Note.    See  Limitations,  3. 

IN  REM. 

Decrees  or  Judgments  Not  Based  on  Personal  Service.    See  Judgments,  1. 

INSTRUCTIONS 

Must  be  Based  on  All  the  Evidence.    See  Trial,  10. 

Must  be  Viewed  as  an  Entire  Document.    See  Trial,  4. 

Must  be  Correct  Law  as  Applied  to  the  Fact^.    See  Trial,  tf,  7,  II. 

Conflicting  Statements  of  Law  are  Error.    See  Trial,  o. 

Exceptions  to— Form  and  SuflScloncy  of.    See  Trial,  3. 

Should  be  Limited  to  Relevant  Issues.    Sec  Trial,  0,  9,  II. 

INTENT. 

Criminal  Mind  as  an  Element  of  Felony.    See  Criminal  Law,  1. 

INTEREST. 

When  Interest  Begins  on  Money  Had  and  Received. 

1.  Under  B.  <&C.  Comp.  g  4'iU5,  providing  for  interest  on  money  received  to  the 
use  of  another,  and  retained  beyond  a  reasonable  Lime  without  the  owner's  con- 
sent, interest  begins  to  run  upon  money  had  and  received  from  the  time  It  Is 
received,  and  not  from  the  time  of  demand  therefor.        Oraham  v.  Merchant,  '294. 

Effect  of  Changing  Rate  of  Interest  on  Implied  Contract. 

2.  In  an  action  for  money  had  and  received,  where  it  appears  that  the  statu- 
tory rate  of  interest  has  been  changed  after  the  money  was  received  and  before 
the  Judgment,  interest  should  be  computed  to  the  date  of  the  change  at  the  rate 
in  force  when  the  transaction  took  place,  and  thereafter  at  the  new  rate  to  the 
date  of  the  J  udgmen  t.  Oraham  v.  Merchant,  294. 

Justice's  Courts —  Interest  on  Claim  Before  Judgment. 

3.  Under  B.  A  C.  Comp.  g  928,  ItinitiDg  the  Jurisdiction  of  Justice's  courts  to 
actions  for  the  recovery  of  money  or  damages  where  the  amount  claimed  does 
not  exceed  8250,  a  Justice's  court  has  no  Jurisdiction  to  give  interest  antedating 
the  Judgment  when  the  amount  awarded  is  $250.  Ferguson  v.  Reigfr^  505. 

Interest  on  Judgments.    See  Judgments,  9. 

Interest  on  Trust  Funds.    See  Trusts,  2. 

Interest  as  Damages  in  Replevin.    See  Replevin,  5. 

INTERLOCUTORY  DECREE. 

What  is  Final  Decree,  and  What  is  Not,  In  Partition.    See  Partition,  1. 

INTER  VIVOS.    See  Gifts. 

INTOXICATING  LIQUORS. 

Regulating  Sales  — Statutes. 

1.  A  municipal  power  to  "regulate,  restrain  and  prohibit"  the  sale  of  liquors, 

provided  that  each  applicant  for  a  license  shall  present  a  bond  of  a  certain 

amount  and  with  certain  conditions,  Is  not  limited  by  the  tierms  of  the  proviso, 

except  as  to  the  conditions  under  which  a  license  may  be  granted,— in  other 

words,  the  power  conferred  may  be  exercised  otherwise  than  by  licensing. 

Oanor  v.  Albany,  144, 
Municipal  Control  Over  Sales  on  Sunday. 

2.  A  municipal  power  to  "regulate,  restrain  and  prohibit"  the  sale  of  liquors 
necessarily  includes  the  power  to  make  and  enforce  any  reasonable  rules  in  ref- 
erence thereto,  of  which  an  inhibition  of  Sunday  sales  is  an  instance. 

Qranor  v.  Albany,  144, 
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Criminal  Peosecution— Sufficiency  of  Information. 

S.  Where  a  city  ordinance  makes  It  an  offense  to  "sell,  give  away,  or  in  any 
manner  dispose  of"  intoxicating  liquors  on  Sunday,  an  information  cliarglng 
that  accused  did  on  a  Sunday,  **sell,  give  away  and  dispose  of"  liquor  is  not  de- 
fective as  charging  more  than  one  crime.  Cranor  v.  Albany ^  144. 

JUDGMENT. 

Default  Decree  on  Publication  —  Personal  Liability. 

1.  In  a  default  decree  based  on  a  publication  of  the  summons  no  personal 
relief  can  be  granted,  that  Is,  the  relief  must  be  limited  to  the  property  before  the 
court,  though  in  divorce  cases  the  marriage  relation  may  be  entirely  dissolved. 

McFarUine  v.  MeFarUine^  ATI, 

FORECIXKSURB  —  LIMITATIONS  —  PEIWONAL  DECREE. 

2.  Where  the  statute  of  limitations  has  run  against  a  note  secured  by  a  mort^ 
gage,  there  cannot  be  a  personal  Judgment,  though  there  may  be  a  foreclosure  of 
the  lien  for  the  amount  due  on  the  note.  Overholt  v.  />iete,  194. 

Forms  of  Final  Orders  in  Law  and  Equity  — Practice. 

8.  Under  the  Or^tm  practice  a  law  action  is  disposed  of  by  a  Judgment  for 
plaintiff  or  defendant,  or  one  of  nonsuit,  while  a  suit  in  equity  either  passes  to  a 
decree  or  is  dismissed  ;  but  a  Judgment  of  dismissal  is  unknown  at  law. 

Hoover  v.  King^  281. 

Vacating  Decree  after  Close  ov  Term— Jurisdiction. 

4.  A  final  order  entered  by  a  court  having  Jurisdiction  cannot  be  vacated  after 
the  close  of  the  term  at  which  it  was  entered;  though  an  order  entered  without 
Jurisdiction  may  be  set  aside  at  any  time.  OonanVs  EatnUe^  590. 

Collateral  Attack. 

5.  Where  it  appears  by  the  record  that  a  complaint  contained  some  allega- 
tions that  might  have  Justified  a  decree,  the  final  order  entered  thereon  by  de- 
fault cannot  be  collaterally  attacked  on  the  ground  that  the  complaint  did  not 
state  a  cause  of  suit,  for  by  entering  its  decree  the  court  must  have  determined 
that  the  complaint  was  sufiBcient.  MeFarlane  v.  OomeliiUt  513. 

Causes  of  Action  Barred. 

6.  A  J  udgment  in  an  action  of  ejectment  dismissing  the  complaint  and  award- 
ing costs  to  defendant,  based  on  a  verdict  finding  for  the  defendant  and  against 
the  plaintiff,  is  not  a  bar  to  another  ejectment  action  for  the  same  land,  for  it 
does  not  appear  by  either  the  verdict  or  Judgment  that  there  was  a  determina- 
tion of  the  question  of  title  directly  or  Inferentially.  Hoover  v.  King,  281. 

Inference  as  to  Ambiguous  Judgment. 

7.  When  a  case  presents  more  than  one  issue  on  which  the  Judgment  may 

rest,  one  of  which  goes  to  the  merits,  while  the  others  do  not,  it  will  be  inferred 

that  the  1  udgment  was  not  based  on  the  merits,  unless  it  so  appears. 

Hoover  v.  King,  281 . 
Conclusiveness  of  Adjudication. 

8.  The  conclusive  element  in  aflnal  order  that  makc«  it  available  as  an  estoppel 
is  its  decision  on  the  merits  of  the  dispute,  and  not  that  it  is  in  favor  of  one  or 
another  party.  Hoover  v.  King,  281. 

Judgments  as  Affected  by  the  Prayer  of  the  Complaint. 

9.  In  law  actions  the  prayer  of  the  complaint  limits  the  amount  of  the  Judg- 
ment (B.  &  C.  C^omp.  I  97),  except  that  by  the  statute  interest  is  added  tTom  the 
date  of  its  rendition ;  therefore,  a  court  ought  not  to  award  interest  antedating 
the  Judgment  when  it  is  not  asked.  Ferguson  v.  Reiger,  505. 

Quality  of  a  Final  Order  in  a  Divorce  Suit  Based  on  a  Publication  of  the  Sum- 
mons.   See  Divorce,  6. 
Nature  of  Final  Order  of  Condemnation.   See  Eminent  Domain. 


672  Jury. 

JUDICIAL  NOTICE  of  Dates  of  Statutes.    See  Evidence.  1. 

JUDICIAL  POWER  to  Set  Aside  Judgments  After  the  Term.  See  Judgmksto,  4. 

JURISDICTION 

To  Vacate  Orders  After  Close  of  Term.    See  Juduments,  4. 

Ousting  Jurisdiction  — Forcible  Detainer.    See  Justices  of  the  Peace,  1. 

JURY. 

Affidavits  of  Jurors  to  Impeach  Verdicts. 

L  Statements  of  Jurors  will  not  be  received  in  either  civil  or  criminal  cases  to 
impeach  their  verdict.  State  wSmiih,  109. 

Constitutional  Right  to  a  Jury  Trial. 

2.  The  right  of  trial  before  a  Jury  secured  by  constitutional  provisions  is  the 
right  as  it  existed  when  such  provisions  were  adopted,  and  does  not  include 
minor  offences  before  Justices  and  police  magistrates,  such  as  violations  of  city 
ordinances  regulating  the  sales  of  liquors.  Craynor  v.  Albany,  144. 

Idem. 

3.  Section  516,  B.  <&  C.  Comp.,  giving  to  any  person  claiming  an  Interest  in  realty 
not  in  the  possession  of  another  a  right  to  sue  In  equity  to  determine  the  respective 
claims,  does  not  violate  Const.  Or.  Art.  I,  g  17,  preserving  the  right  of  trial  by  Jury 
in  civil  oases,  for  this  is  only  the  light  as  it  existed  at  common  law,  which  ap- 
plied solely  to  cases  where  the  defendant  had  possession.       McLeod  v.  Lloyd,  2S0. 

Competency  of  Juror— Discretion. 

4.  On  a  challenge  of  a  Juror  for  actual  bias  the  determination  of  his  compe- 
tency is  largely  discretionary  with  the  trial  Judge,  reviewable  for  abuse. 

iState  v.  Amutrong,  'JSH. 
Competency  of  Juror  — Preconceived  Opinion  — Bias, 

5.  Where  the  opinions  of  Jurors  were  based  on  mere  hearsay  statements,  none 
of  them  having  talked  with  any  person  assuming  to  give  the  focts  of  his  own 
knowledge,  and  the  Jurors  asseried  that  their  opinions  formed  were  not  such  as 
they  would  be  willing  to  act  on  at  the  present  time,  and  that  they  considered 
themselves  competent  to  try  the  case  on  the  testimony,  the  denial  of  a  challenge 
for  actual  bias  was  not  error,  though  they  stated  that  it  would  require  strong 
evidence  to  remove  their  opinions.  St^ate  v.  Armatrong,  207. 

Harmless  Error  in  Examining  Juror. 

6.  Error,if  any,  in  sustaining  an  objection  to  a  question  asked  of  a  Juror  as  to 
whether  any  prejudice  existed  in  his  mind  was  rendered  harmless  where  almost 
the  identical  question  was  subsequently  asked  w^ithout  objection,  and  answered 
in  the  negative.  StcUe  v.  Armstrong,  207. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction  —Title  to  Real  Property. 

1.  A  Justice's  Courtis  not  ousted  of  Jurisdiction  in  an  action  of  forcible  de- 
tainer because  the  complaint  alleges  and  the  answer  admits  the  ownership  of  the 
land,  as  the  title  is  not  in  any  way  thereby  disputed.  Heiney  v.  Heiney,  b77. 

Amount  in  Controversy— Interest  Antedating  Judgment. 

2.  Under  B.  &  C.  Comp.  g926,  limiting  the  Jurisdiction  of  Justice's  courts  to 
actions  for  the  recovery  of  money  or  damages  where  the  amount  claimed  does  not 
exceed  S250,  a  Justice's  court  has  no  Jurisdiction  to  give  interest  antedating  the 
Judgment  when  the  amount  awarded  Is  9250.  Ferguson  v.  Reiger,  dO& 

Appeal  — Forcible  Detainer  — Special  Undertaking. 

3.  Where  there  is  a  right  of  appeal  from  a  Judgment  of  a  Justice's  court  in  an 
action  for  the  restitution  of  real  property,  the  appeal  Is  not  perfected  until  the 
special  undertaking  for  twice  the  rental  value  of  the  property  has  been  given,  as 
provided  by  Section  5754,  B.  &.  C.  Comp.,  and  if  such  an  undertaking  is  not  given 
within  the  time  limited,  the  appeal  must  be  dismissed.         Heiney  v.  Heiney,  bTJ. 
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Appeal^ FoKCiBLE  Detainer  — Amending  Undertaking. 

i.  Tbe  privilege  of  amending  undertakings  on  appeal,  given  by  Section  2249, 
B.  &  C.  Com  p.,  Ih  not  available  where  a  required  bond  bas  not  been  given,  as,  for 
example.  In  the  case  of  an  appeal  from  u  Judgment  awarding  the  possession  of 
real  property,  for  in  such  a  case  there  is  nothing  to  amend.      Helney  v.  Heiney^  SH, 

Judgment  is  Limited  bt  the  Prayer. 

6.  In  law  actions  the  prayer  of  the  complaint  limits  the  amount  of  the  Judg- 
ment (B.  &  C.  Comp.  g  &7),  except  that  by  the  statute  interest  is  added  from  the  date 
of  its  rendition ;  therefore,  a  court  ought  not  to  award  Interest  antedating  the  Judg- 
ment when  it  Is  not  asked.  Ferguson  v.  RHgcr^  505. 

LACHES 

In  Asking  for  Sale  or  Decedent's  Property.    See  Executors,  8. 

LARCENY. 

Conjunctive  Charge  of  Violating  a  Disjunctive  Statute.  ' 

1.  HlIl'sAnn.  Laws,  ^  1771  (B.AC.  Comp.  g  1806),  provides  that  any  person  being 
a  bailee,  who  embezzles  or  converts  to  his  own  use,  or  foils,  neglects  or  refuses  to 
deliver,  keep,  or  account  for,  property  placed  in  his  care  according  to  his  trust, 
shall  be  guilty  of  larceny.  Section  1?73  (B.  &  C.  Comp.  g  1308),  requires  that  Indicts 
ments  must  charge  but  one  oflTense,  and  in  one  form  only.  Held^  that  an  infor- 
mation alleging  that  defendant,  being  a  bailee  of  wheat  for  hire  "did  «  »  fall, 
neglect  and  refuse  to  keep  or  account  for  said  wheat  according  to  the  nature  of 
his  trust,"  by  stealing,  embezzling  and  converting  tbe  same  to  his  own  use,  does 
not  charge  more  than  one  crime  by  the  use  of  the  word  "or",  for  the  quoted 
words  (which  include  the  "or")  may  be  omitted  without  impairing  the  charge  of 
larceny;  and  the  remainder  of  the  information  charges  defendant  with  "  taking, 
stealing  and  carrying  away,  and  embezzling  and  converting  said  wheat,"  which 
is  a  permissible  form  of  charging  a  violation  of  a  statute  disjunctively  worded. 

State  V.  HumphreySf  44. 

Larceny  by  Warehouseman  — Alleging  Payment  of  Charges. 

2.  An  information  against  a  warehouseman  for  larceny  by  stealing  and  con- 
verting property  deposited  with  him  need  not  allege  a  payment  or  tender  of  the 
storage  charges,  for  the  gist  of  the  offense  Is  not  a  failure  to  return  the  deposited 
property  on  demand,  but  an  unlawful  conversion.  State  v.  Humphreys ^  44. 

Conversion  by  Warehouseman— Statutes. 

8.  A  warehouseman  who  has  converted  property  stored  with  him  may  be 
charged  under  Section  IHOO,  B.  &  C.  Comp.  (Section  1771,  Hill's  Ann.  Laws),  defin- 
ing larceny  by  bailee,  rather  than  under  the  warehouse  act,  and  in  such  a  case 
the  fact  that  the  receipts  issued  for  the  stored  property  were  not  in  the  form 

prescribed  by  such  act  (B.  <fr  C.  Comp  g  4002)  is  not  a  defense. 

State  V.  Humphreys,  44. 
LAWS  OF  OREGON. 

For  Compiled  I^ws,  see  Statutes  ok  Oregon. 

For  Uncomplled  I^ws,  see  Session  Laws. 

LEASE  of  Chattels. 

Construction  of  "Rent"  Contract.    See  Sales,  9. 

LEGISLATIVE  POWER 

To  Divest  Title  by  Statutory  Enactment.    See  Taxation,  4. 

LIENS.    See  Mechanics'  Liens. 

LIMITATION  OF  ACTIONS. 

Computation  of  Period— Accrual  or  Right. 

1.  Rights  of  action  must  of  necessity  accrue  when  and  where  the  acts  creating 
the  right  occur,  and  particularly  is  this  true  of  rights  created  by  statute,  which  of 
l^  Or,—iS. 
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coarse  have  no  extraterritorial  effect.  For  Instance :  A  right  of  action  created  by 
a  statute  of  the  State  of  Washington  accrues  when  the  occurrence  giving  rise  to 
It  takes  place  in  that  state,  and  not  when  a  similar  occurrence  takes  place  in  an- 
other state,  for  the  latter  event  naturally  does  not  violate  any  law  of  Washing, 
ton,  since  It  does  not  happen  there.  Bergman  v.  Inman^  4SA, 

Effect  of  Part  Payment  by  Joint  Maker. 

^  Under  B.  A  C.  Ck>mp.  1 25,  providing  that  If  any  payment  shall  be  made  on  a 
contract  after  It  has  become  due,  the  limitation  shall  commence  from  such  ^y- 
ment,  a  payment  by  one  Joint  maker  of  a  note  before  llmltsUon  has  expired  will 
continue  the  liability  as  to  all.  Smith's  Estate^  S0&. 

Effect  of  Bar  —Personal  Degree  on  Foreciaxsure. 

8.  Where  the  statute  of  limitations  has  run  against  a  note  secured  by  a  mort- 
gage, there  cannot  be  a  personal  Judgment,  though  there  may  be  a  foreclosure  of 
the  lien  for  the  amount  due  on  the  note.  Overholi  v.  Dietz^  IM. 

LIS  PENDENS. 

Rights  of  Purchasers  Pendente  Lite  — Judomkntof  Sister  State. 

Purchasers  of  real  or  personal  property  pending  litigation  over  the  title 
thereto,  or  the  existence  of  a  lien  thereon,  take  subject  to  such  final  order  as  may 
be  entered  concerning  it.  As  an  illusiration :  During  the  pendency  of  a  (<uit  In  a 
sister  state  to  enforce  a  lien  claimed  on  certain  logs,  part  of  them  were  removed  by 
defendant  troia  that  J  urisdiction  and  brought  into  this  state.  In  due  time  a  decree 
was  rendered  establishing  such  lien,  but  the  lien  claimant  could  not  enforce  his 
decree,  the  logs  Iseing  gone.  Subsequently  claimant  began  this  action  against 
the  d^endaut  in  this  state  for  damages  caused  by  removing  the  logs,  under  a 
statute  of  the  sister  state  providing  for  such  an  action  against  any  one  destroying 
or  rendering  difficult  the  Identification  of  logs  covered  by  a  lien,  and  the  decree 
establishing  the  lien  is  competent  evidence  for  plaintiff,  as  It  tends  to  show  that 
the  logs  were  subject  to  a  lien  when  taken.  Bergman  v.  Inman^  456. 

LOGS. 

Estoppel  Against  Damage  Action  by  Waiving  Lien. 

One  having  a  logger's  lien  under  a  statute  of  a  foreign  state  is  not  estopped 
from  pursuing  the  action  for  damages  conferred  by  such  statute  on  any  one  de- 
stroying or  rendering  uncertain  the  identification  of  the  propertjr  covered,  by  the 
fact  that,  though  knowing  that  the  owner's  assignee  had  taken  possession  of  the 
logs  and  removed  them  from,  that  state,  he  nevertheless  failed  to  enforce  his  lien 
in  the  Jurisdiction  whither  the  property  had  been  taken ;  for  he  had  his  choice 
of  a  lien  suit  or  a  damage  action,  and  the  right  to  prefer  was  his. 

Bergman  v.  Inman^  456. 
MARRIAGE.    See  DIVORCE. 

MARRIED  WOMEN. 

Contracts  of  Relating  to  Dower  and  Curtesy.   See  Husband  &  Wife. 

MASTER  AND  SERVANT. 

Duty  of  Master  to  Provide  Safe  Place  to  Work. 

1.  In  an  action  by  a  locomotive  engineer  against  his  employer  to  recover  dam- 
ages for  an  injury  caused  by  his  running  into  a  slide  on  the  track  on  a  dark 
stormy  night,  an  instruction  that  the  action  of  the  company  in  constructing  its 
track  in  a  manifestly  dangerous  place,  when,  with  reasonable  care  and  at  slight 
expense,  it  could  have  been  constructed  in  a  perfectly  safe  place,  a  few  feet  to  one 
side,  might  be  negligence  which  the  Jury  could  consider  in  determining  thede> 
gree  of  diligence  which  the  company  should  have  exercised  in  watching.  Inspect- 
ing, and  protecting  Its  road,  is  erroneous,  the  company  not  being  chargeable  with 
negligence  in  locating  its  roadbed.  ScoU  v.  AHoria  BaUroad  €b.  26. 
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Question  of  Nboligence  fob  Jury. 

2.  A  servant  was  iz^ured  by  the  fall  of  a  heavy  timber,  due  to  the  breaking  of 
the  rope  by  which  It  was  being  lowered.  The  master  was  personally  superintend- 
ing the  work.  The  rope  had  been  in  use  in  the  work  for  some  time,  was  old,  and, 
owing  to  the  manner  of  doing  the  work,  was  subject  to  coivstant  chaflng  over 
sharp  edges.  It  broke  without  extraordinary  strain,  and  had  parted  the  day  be- 
fore. Held,  that  the  evidence  required  the  submission  of  the  master's  negligence 
to  the  J  ury.  Oeldard  v.  Marshall,  488. 

Assumption  of  Risk  by  Servant. 

3.  A  servant  who  has  assisted  but  once  in  lowering  tlmt>er8  by  a  rope,  being 
then  assigned  to  other  work,  does  notassume  the  risk  of  the  rope's  breaking,  even 
though  he  knows  it  parted  the  previous  day  through  the  alleged  carelessness,  of  a 
workman ;  it  not  appearing  that  he  had  actual  knowledge  of  any  defect  therein. 
Moreover,  knowing  of  the  breaking,  he  had  a  right  to  assume  that  a  new  rope  had 
been  substituted  by  the  master.  Oeldard  v.  Marshall^  488. 

MEASURE  OF  DAMAGES. 

Discussion  of  Interest  as  a  Measure  of  Damages  for  Unlawfully  Retaining 
Possession  of  Chattels.    See  La  Vie  v.  Crosby,  pp.  617,  618. 

MECHANICS'  LIENS. 

Evidence  as  to  Purchase  of  Lienable  Items. 

1.  In  this  suit  to  foreclose  a  mechanics'  lien  for  hardware  furnished  by  plaintlflT 
for  use  in  the  erection  of  defendant's  building,  the  evidence  fairly  shows  that  de- 
fendant purchased  froin  plaintiff  the  entire  bill  of  goods  charged  to  him. 

Oline  V.  Shell,  872. 
Evidence  of  Value  of  Lienablb  Items. 

2.  The  evidence  sustains  the  finding  by  the  trial  court  as  to  the  reasonable 
value  of  the  hardware  for  which  the  lien  is  claimed.  Cline  y.  Shell,  872. 

Agency  of  Contractor. 

8.  Where  the  owner  of  a  building,  according  to  the  contractor's  testimony, 
asked  the  contractor  whether,  if  he  bought  some  sheathing  paper,  he  (the  con- 
tracUjr)  would  put  It  down  so  as  to  prevent  the  floors  being  injured,  and  the 
contractor  replied  "Yes,"  and  the  owner  thereupon  said,  "Well,  get  it  here,  and  I 
will  pay  for  it,"  whereupon  the  contractor  ordered  It  for  plain tiflf*,  and  the  con- 
tractor's statement  was  corroborated  by  the  owner  himself,  1 1  sufficiently  appeared 
that  the  contractor  was  the  owner's  agent  in  ordering  the  paper,  and  plain tlfl's 
notice  of  lien  properly  included  that  item.  Cline  v.  Shell.  372 

MEDICAL  EXPERTS. 

Testimony  of  Must  be  Referable  to  the  Evidence.    See  Evidence,  15 

MINES  AND  MINERALS. 

Evidence  of  Location  of  Claim. 

1.  The  evidence  sustains  the  finding  of  the  trial  court  that  assessment  work 
done  by  defendants  on  a  previous  claim  embracing  the  land  contained  in  plaln- 
tilTs  location  was  not  within  the  limits  of  such  prior  claim,  and  that  the  same 
was  therefore  subject  to  relocation.  Wagner  v.  Dorris,  892. 

Evidence  of  Value  of  Assessment  Work. 

2.  The  evidence  sustains  the  finding  of  the  trial  court  that  the  assessment 
work  In  dispute  was  not  of  greater  value  than  fifty  dollars.   Wagner  v.  Dorris,  392. 

MISCONDUCT  OF  TRIAL  JUDGE. 

Remarks  on  Case  in  Presence  of  the  Jury.   See  Trial,  1. 

MISTAKE. 

Not  Necessary  to  Show  to  Obtain  Equitable  Relief.    See  Quieting  Title,  6. 
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MORTGAGES. 

Foreclosing  Lien  Based  on  Outlawed  Note. 

1.  A  mortgage  made  to  secare  the  payment  of  a  note  tbat  has  since  become 
unenforceable  bv  the  lapse  of  time  may  still  be  enforced  If  the  statute  has  not 
run  against  it  too.  OverhoU  v.  Di^tz,  194. 

'   Priority  Between  Mortgage  Lien  and  Tax  Lien. 

2.  While  Section  '2821,  HilPs  Ann.  Laws,  was  in  force,  the  lien  of  a  mortgage,  and 
the  right  of  a  purchaser  under  It,  was  superior  to  all  rights  acquired  under  a  tax 
assessed  and  levied  on  the  property  subsequent  to  the  execution  of  the  mortgage. 

Midtileton  v.  Moore^  357;  Ferguton  v.  KafwtJi^  414. 

Injunction  Against  Waste  by  Mortgagor  in  Possession. 

8.  A  mortgagee  of  land  may  maintain  a  suit  to  restrain  waste  by  the  mort- 
gagor that  will  impair  the  value  of  the  property  as  security  for  the  debt.  For  ex- 
ample, in  tbis  Instance  defendant  mortgaged  1,800  acres  of  limber  land,  and  the 
timber  on  400  acres  more,  the  principal  value  of  the  security  being  the  growing 
trees.  The  defendant  installed  a  valuable  logging  and  sawing  plant  to  manu- 
facture the  standing  timber  into  lumber,  and  was  operating  it  when  this  suit  for 
an  injunction  was  filed.  Fields  that  the  trial  court  pruperly  restrained  further 
operations  by  defendant,  though  it  would  take  ten  years  to  remove  all  the  timber, 
and  the  mortgage  was  entirely  due  In  two  years,  for  the  removal  of  a  fifth  of  the 
property  pledged  would  be  a  material  reduction  of  the  security  not  contemplated 
by  the  contract.  Beaver  Lumber  Oo.  v.  Bccles,  400. 

Impairment  op  Mortgage  Security  —  Facts  in  Evidence. 

4.  Timber  land  valued  at  $17,500  is  not  disproportionate  security  for  a  mort- 
gage of  980,000  subordinate  to  a  previous  lien  of  95,000,  in  view  of  the  known  fluc- 
tuations in  timber  and  lumber.  Beaver  Lumber  Oo,  v.  Kcele»,  400. 

Waste  by  Mortgagor  —  Bond  of  Indemnity. 

5.  In  a  case  where  a  mortgagor  should  be  enjoined  from  continning  waste  on 
the  mortgaged  property,  defendant  ought  not  to  be  permitted  to  continue  his 
destruction  upon  filing  a  satisfectory  bond,  either  for  the  payment  of  the  debt 
when  due,  or  to  indemnify  plaintiff  for  such  damages  as  he  may  sufllier  by  the 
diminution  of  the  security.  Beaver  Lumber  Oo.  v.  JS!ccle»,  400. 

Chattel  Mortgage  for  Future  Advances —Tacking  Debts. 

6.  The  future  advances  ordinarily  contemplated  by  a  mortgage  security  are 
such  as  may  be  made  by  the  mortgagee  himself,  and,  unless  particularly  provided 
for,  the  latter  cannot  enforce  the  mortgage  for  debts  due  by  the  mortgagor  to 
others  and  assigned  to  him.  BackTiaus  v.  BuelU,  568. 

Precedence  of  Tax  Lien  Over  Mortgage.    See  Taxation,  3. 

MOTION 

To  Aftirm  or  Dismiss  —  Choice  of  Remedies.    See  Appeal,  9, 10. 
To  Dismiss  Appeal  —  Specifying  Reasons.    See  Appeal,  13. 

MUNICIPAL  CHARTERS.    Same  as  Charters  of  Cities. 

MUNICIPAL  CORPORATIONS. 

Void  Public  Improvement— Power  of  Council— Curative  act. 

Section  156  of  the  Portland  Charter  of  1898  (Laws  1888,  pp.  101, 163),  providing 

for  an  action  by  the  city  to  recover  the  cost  of  a  public  improvement  that  shall 

have  been  Judicially  declared  invalid,  does  not  apply  to  a  case  where  the  city  lost 

its  power  by  the  filing  of  a  valid  remonstrance.  The  filing  of  a  valid  remoustrance 

against  a  public  improvement  deprives  the  city  entirely  of  the  power  to  proceed 

further  therewith,  it«  subsequent  proceedings  in  such  matter,  if  any,  are  wholly 

void,  and  the  city  cannot  invoke  the  supplemental  remedy  provided  by  section  156. 

Portland  v.  Oregon  Ileal  Estate  Oo.  428. 
See,  also.  Intoxicating  Liquors. 
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MUTUAL  BENEFIT  SOCIETIES. 

Effect  of  Proofs  of  Death  Furnished  by  Officers. 

Adverse  stAtements  made  by  the  officers  or  assents  of  a  mutual  benefit  society 
In  accordance  with  its  rules  are  competent  evidence  as  admissions  against  inter- 
est :  for  instance,  where  the  by-laws  of  a  mutual  benefit  society  provided  that  on 
the  death  of  a  member  the  officers  of  the  local  society  to  which  he  belonged  should 
ftirnish  full  proof  of  death  on  printed  blanks  prepared  for  that  purpose,  which 
also  required  the  local  officers  to  give  their  opinion  as  to  the  validity  of  the 
beneflciary's  claim  against  the  society,  the  local  officers  must  be  considered  the 
agents  of  the  general  society,  and  their  statements  and  admissions  thus  made 
against  the  Interest  of  the  general  organization  are  competent  evidence  in  an 
action  on  the  benefit  certificate.  Patterson  v.  United  Artisans^  :i83. 

NECESSARY  PARTIES.    See  APPEAL,  4. 

NEGLIGENCE. 

Care  Required  of  Children— Question  for  Jury. 

1.  Children  of  tender  years  are  not  held  to  the  same  d^ree  of  cai'e  In  avoiding 
danger  as  adults,  and  whether  a  young  child  was  guilty  of  contributory  negli- 
gence in  a  given  case  is  a  proper  question  for  the  Jury  to  decide,  having  in  mind 
the  age  and  development  of  the  child  and  the  conditions  surrounding  the  occur- 
rence. Schleiger  v.  Northern  Terminal  Cb,  4. 

Evidence  of  Contributory  Neqligence— Question  for  Jury. 

2.  The  evidence  in  this  case  on  behalf  of  plaintiff  was  sufficient  to  carry  the 
case  to  the  Jury  on  the  question  of  n^llgence,  and  its  weight  is  exclusively  for 
the  Jury *s  consideration.  Schleiger  v.  Northern  Terminal  Co.  4. 

See,  also.  Railroads,  1. 

NEGOTIABLE  INSTRUMENTS.    Same  as  Bills  A  Notes. 

NEW  TRIAL. 

iMPKACAiNQ  Verdict  by  Affidavit  of  Juror. 

Affidavits  or  statements  of  Jurors  will  not  be  received  to  Impeach  their  verdict. 

8tate  V.  Smith,  100. 
Remanding  Case  for  New  Trial  or  for  Directed  Judgment.   See  Appeal,  20, 21 . 

NONINTERVENTION  WILL  in  Washington.    See  Executors,  1. 
NOTES.    Same  as  Bills  &  Notes. 

NOTICE 

Of  Meeting  of  Arbitrators  is  Necessary.    See  Arbitration. 
Effect  of  Possession  of  Tenant— Or  of  Grantor— Or  of  Stranger- Resulting 
Equitable  Rights.    See  Vendor  &  Purchaser,  8-12. 

NOTICE  OF  APPEAL. 

Service  of  on  Other  Parties  to  the  Proceeding.    See  Appeal,  6. 

OBJECTION  NOT  MADE  IN  TRIAL  COURT.    Waiver  Of.    See  Appeal,  18. 

OFFICIAL  FEES. 

Payment  of  with  Reference  to  Filing  Pa  pel's.    See  Records. 

OPINION   EVIDENCE. 

Safe  Slopes  to  Difflerent  Kinds  of  Embankments.    S(K)  FIvidence,  1G. 
Use  of  Scientific  Books  to  Support  Expert.    See  Evidence,  1». 
Must  be  Founded  on  the  Testimony.    See  Evidence,  15. 

ORAL  AGREEMENTS. 

Verbal   Arrangements  Between    Relatives  Concerning   the  Conveyance  of 
Land  — Improvemeut-s  as  Part  Performance.    See  Stat,  of  Frauds,  4. 
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ORDINANCES  OF  CITIES. 

Albany,  156;  Cranor  v.  Albany,  148. 

OREGON  CASES  Approved,  Cited,  and  Overruled  in  this  Volume. 
Aldrich  V.  Anchor  Coal  Co.  24  Or.  82, 38,  cited,  461. 

Allen  V.  Dunlap,  24  Or.  229,  distinguished,  248,  248  (cited  in  footnote,  213, 244.) 
Altman  v.  School  District,  35  Or.  85,  followed,  528. 
Ambrose  v.  Huntington,  34  Or.  484.  cited,  260, 386. 
Anderson  v.  North  Pac.  Lum.  Co.  21  Or.  281,  cited,  115. 
Avery  v.  Job,  25  Or.  612,  520,  cited,  476. 

Backhaus  v.  Buells,  43  Or.  558,  followed,  503,  614. 

Baker  v.  Payne,  22  Or.  335,  cited,  291. 

Bank  of  Colfax  v.  Richardson,  84  Or.  518,  followed,  528. 

Banks  v.  Crow,  8  Oe.  477,  cited  in  footnote,  149. 

Barnhart  v.  Ehrhart,  38  Or.  274,  distinguished,  114. 

Barren  v.  Title  Guarantee  Co.  27  Or.  77,  cited,  284. 

Barrett  v.  Schlelch,  87  Or.  618,  cited,  483. 

Bartel  v.  Mathias,  19  Or.  482,  cited  in  footnote,  149. 

Bayard  v.  Standard  Oil  Co.  38  Or.  488,  approved,  256. 

Berry  v.  King,  15  Or.  165,  followed,  o28. 

Bingham  v.  Kern,  18  Or.  199,  applied,  509. 

Bishop  V.  Baisley,  28  Or.  119,  disUngulshed,  248  (cited  in  footnote,  243, 244.) 

Blackburn  v.  Southern  Pac.  Co.  84  Or.  215,  distinguished,  4, 15. 

Boehrelnger  v.  Crelghton,  10  Or.  42,  cited,  605. 

Bohlman  v.  Coffin,  4  Or.  318,  cited,  856,  886. 

Booth  V.  Moody,  80  Or.  222,  applied,  500. 

Bowman  v.  Metzger,  27  Or.  23,  cited,  391. 

Brigham  v.  Hibbard,  28  Or.  386,  approved,  184. 

Britt  V.  Marks,  20  Or  223,  cited,  627. 

Bump  V.  Cooper,  19  Or.  81,  cited,  184. 

Burchard  v.  State,  2  Or.  78,  applied,  48. 

Burnett  v.  Markley,  23  Or.  486,  cited,  471. 

Barren  v.  Kern,  84  Or.  501,  applied,  849. 

Bybee  v.  Summers,  4  Or.  854,  followed,  204. 

Cameron  v.  Wasco  County,  27  Or.  818,  distinguished,  284. 

Carlson  v.  Oregon  S.  L.  Ry.  Co.  21  Or.  450,  cited,  9. 

Case  T.  Mach.  Co.  v.  Campbell,  14  Or.  460,  overruled,  560, 575;  dted,  571,  SI&. 

Caspary  v.  Portland,  19  Or.  496,  cited,  260. 

Cawston  v.  Sturgis,  29  Or.  331,  cited,  627. 

Chaperon  v.  Portland  Elec.  (7o.  41  Or.  39,  cited,  600. 

Chapman  v.  State,  5  Or.  432,  cited,  574. 

City  of  Portland  v.  Besser,  10  Or.  242,  cited,  174. 

Clark  V.  Bayley,  5  Or.  343,  followed,  08. 

Clarno  v.  Grayson, 30  Or.  Ill,  cited,  804. 

Cline  V.  Broy,  1  Or.  80,  followed,  118. 

Close  V.  Riddle,  40  Or.  592,  cited,  312,  512. 

Cochran  v.  Baker,  34  Or.  555,  applied,  314,  followed,  625, 62S. 

Coffin  V.  Taylor,  16  Or.  875,  cited,  571,  617,  618. 

ColUnson  v.  Teal  (Or.),  4  Sawy.  241,  applied,  523. 

Commercial  Nat.  Bank  v.  Davidson,  18  Or.  57,  cited,  575. 

Connell  v.  McLoughlln,  28  Or.  230,  cited,  351. 

Cooper  V.  Thomason,  30  Or.  161,  approved,  123, 856. 

Corder  v.  Speake,  37  Or.  105,  cited,  644. 

Cox  V.  Royal  Tribe,  42  Or.  365,  cited,  336. 

Crabin  V.  Crablll,  22  Or.  588,  followed,  528. 

Craft  V.  Northern  Pac.  R.  Co.  25  Or.  275,  cited,  9, 18. 
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Crawford  v.  Roberts,  8  Or.  324,  cited,  606. 
Creighton  v.  Vincent,  10  Or.  56,  clt«d,  609. 
Crossen  v.  Oliver,  37  Or.  514,  dlstinfiruisbed,  3S3,  391. 

Danvers  v.  Darkin,  14  Or.  37,  cited,  582. 

David  V.  Waters,  11  Or.  448,  applied,  609. 

Deering  v.  Quivey,  26  Or.  556,  applied,  582. 

Denny  v.  McCown,  34  Or.  47,  followed,  421. 

Dorothy  v.  Pierce,  27  Or.  878,  cited,  472. 

Dundee  Invest.  Co.  v.  Horner,  80  Or.  558,  cited,  009. 

Dunning  v.  Cresson,  6  Or.  241,  cit«d,  627. 

Duntley  v.  Inman,  42  Or.  884,  cited,  444. 

Durbin  v.  Oregon  R.  &  Nav.  Co.  17  Or.  5,  dlritlngulHhed,  14. 

Elliott  V.  Bloyd,  40  Or.  326,  cited  in  footnote,  'M4. 
Evarts  v.  Bteger,  5  Or.  147,  approved,  250. 
Ewing  V.  Rourke,  14  Or.  514,  cited  in  footnote,  243,  244. 
Exon  V.  Danoke,  24  Or.  110,  distinguished,  891. 

Faber  v.  Hougham,  36  Or.  428,  applied,  570. 

Fanning  v.  OillUand,  37  Or.  360,  cited,  588. 

Farmers'  Bank  v.  Woodell,  88  Or.  294,  approved,  388 ;  distinguished,  115. 

Farris  v.  Hayes,  9  Or.  81,  followed,  206. 

Flore  V.  I.Add,  25  Or.  428,  distinguished,  114. 

First  Nat.  Bank  v.  Commercial  Assur.  Co.  33  Or.  43,  distinguished,  346,  351. 

Fleischner  v.  Citizens'  Invest.  Co.  %  Or.  119,  cited  In  footnote,  261. 

Fleschner  v.  Sumpter,  12  Or.  161,  applied,  *I79. 

Fowle  V.  House,  80  Or.  805,  cited,  281. 

Frink  v.  Thomas,  20  Or.  265,  268,  cited,  301. 

Gardner  v.  McWllliams,  42  Or.  14,  approved,  251. 

Garrett  v.  Bishop,  27  Or.  849,  distinguished,  247. 

George  v.  Nowlan,  38  Or.  587,  cited,  520,  528. 

Glenn  v.  Bavage,  14  Or.  569,  cited,  5<f7. 

Goodall  V.  8tate,  1  Or.  834,  approved,  118, 190, 193, 83:^. 

Grady  v.  Dundon,  80  Or.  333.  applied,  286. 

Graham  v.  Merchant,  43  Or.  294,  followed,  512. 

Grangers'  Market  Co.  v.  Vinson,  6  Or.  172,  cited,  627. 

Grant  v.  Paddock,  SO  Or.  812,  applied,  314. 

Grant  County  v.  Lake  County,  17  Or.  458,  cited  471. 

Hamilton  v.  Gordon,  2i  Or.  557,  applied,  570. 

Hamm  v.  Basche,  22  Or.  513,  applied,  79. 

Hammer  v.  Downing,  89  Or.  504,  followed,  488. 

Hammer  v.  Polk  County,  15  Or.  578,  cited,  538,  540. 

Hass  V.  Sedlak,  9  Or.  462,  cited,  519. 

Hearn  v.  Louttit,  42  Or.  572,  cited,  292. 

Hendrlx  v.  Gore,  8  Or.  406,  cited,  571. 

Hill  V.  Cooper,  6  Or.  181,  applied,  4. 

Hilts  V.  Hilts,  43  Or.  162,  distinguished,  530,  535. 

Hindmau  v.  Rizor,  21  Or.  p.  116,  cited  In  footnote,  244. 

Horseman  v.  Horseman,  48  Or.  88,  approved,  158  (cited  In  footnote,  149.) 

Houghton  V.  Beck,  9  Or.  325,  applied,  509. 

House  V.  Fowle,  20  Or.  163,  followed,  151. 

House  V.  Jackson,  24  Or.  89,  cited,  595. 

Houston  V.  Tlmmerman,  17  Or.  499,  cited,  459. 

Hubler  v.  Gaston,  9  Or.  66,  cited,  569,  570. 

Hughes  V.  Linn  County,  87  Or.  Ill,  approved,  301. 

Hughes  V.  Walker,  14  Or.  481,  cited,  286. 
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Home  v.  Turner,  42  Or.  202,  206,  cited,  600. 

Jackson  v.  Jackson,  17  Or.  110,  dlstinffaished,  244,  282  (cited  in  footnote,  244). 

Jacobs  V.  McOalley,  8  Or.  124,  oii«d,  575. 

Jenkins  v.  Hall,  26  Or.  79,  followed,  151. 

Johnston  v.  Oregon  S.  L.  Ry.  Ck>.  23  Or.  04,  cited,  440. 

Jones  V.  Dove,  6  Or.  188,  cited,  505. 

Keel  V.  Levy,  19  Or.*  450,  cited,  574. 

Kenny  v.  Walker,  29  Or.  41,  cited,  360. 

Kimball  v.  Redfleld,  33  Or.  292,  cited,  570. 

Kitcberside  v.  Myers,  10  Or.  221,  distinguished,  244, 247, 251  (citedin  footnote,  244). 

Knowles  v.  Herbert,  11  Or.  64,  240,  cited,  574. 

Kohn  V.  Hinshaw,  17  Or.  806,  cited,  901. 

Kumll  V.  Southern  Pac.  Go.  21  Or.  506,  followed,  216. 

Langford  v.  Jones,  18  Or.  807,  approved,  32. 

Leve  V.  Frazier,  42  Or.  141,  cited,  617. 

Lewis  V.  Craft,  89  Or.  806,  dlsUngnished,  115. 

Liebe  v.  Batiman,  33  Or.  241,  cited,  410,  414. 

Liebe  v.  Nlcolai,  SO  Or.  364,  applied,  811. 

Long  Creek  Build.  Assoc,  v.  State  Ins.  Co.  29  Or.  509,  cited,  633. 

Luper  V.  Werts,  19  Or.  122,  cited,  548,  667. 

Mackey  v.  Olssen,  12  Or.  429,  cited,  314. 

Malarkey  v.  O'lieary,  84  Or.  493,  cited.  579. 

Marks  v.  Willis,  86  Or.  1,  cited,  617. 

Marquam  v.  Sengfelder,  24  Or.  2,  cited,  570, 575. 

Martin  v.  Eagle  Develop.  Co.  41  Or.  448,  cited,  627. 

Marx  v.  La  Rocque,  27  Or.  46,  cited,  206. 

Matlock  V.  Wheeler,  29  Or.  64,  approved,  80. 

Mayes  v.  Stephens,  38  Or.  512,  cited,  570, 576. 

McAlister  v.  Long,  83  Or.  368,  approved,  82. 

McBride  v.  Northern  Pac.  R.  Co.  19  Or.  64,  distinguished,  14, 15. 

McDonald  v.  American  Mort.  Co.  17  Or.  626,  footnote,  261. 

McDonald  v.  Crusen,  2  Or.  268,  applied,  164, 586. 

McFarlane  v.  Cornelius,  43  Or.  513,  followed,  585. 

Mclutyre  v.  Kramm,  12  Or.  258,  cited,  277. 

McNary  v.  Bush,  85  Or.  114,  followed,  528. 

McNary  v.  Wrightman,  32  Or.  578,  distinguished,  357, 305. 

Mendenhall  v.  Harrisburg  Water  Co.  27  Or.  38,  distinguished,  243.  247. 

Merchants*  Nat.  Bank  v.  Pope,  19  Or.  35,  applied,  314.  .^ 

Mlddleton  v.  Moore,  43  Or.  357,  followed,  420, 422. 

Miller  V.  Inman,  40  Or.  161,  165,  cited,  444. 

Mitchell  V.  Oregon  Flax  Assoc.  38  Or.  503,  cited  in  footnote,  261. 

Montelth  v.  Parker,  36  Or.  170,  cited,  812. 

Mooney  v.  Holcomb,  15  Or.  689,  cited,  84. 

Moore  v.  Willamette  T.  &  L.  Co.  7  Or.  359,  applied,  164,  535. 

Moores  v.  Clackamas  County,  40  Or.  636,  cited,  271,  274. 

Moores  v.  Moores,  36  Or.  261,  cited,  284. 

Morrill  V.  Morrill,  20  Or.  96,  followed,  528. 

Municipal  Sec.  Co.  v.  Baker  County,  83  Or.  338,  cited,  471, 472. 

Muldrick  v.  Brown,  87  Or.  185,  distinguished,  243  (cited  in  footnote,  243, 241,248). 

Nelson  v.  Oregon  Ry.  A  Nav.  Co.  13  Or.  141,  cited,  501. 
Nlcklln  V.  Betts  Spring  Co.  11  Or.  406  cited,  570,  571. 
Nickum  v.  Gaston,  24  Or.  380,  distinguished,  357, 365. 
Nine  V.  Starr,  8  Or.  49,  cited,  78, 
Nodlne  v.  Shirley,  24  Or.  250,  applied,  814. 
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North  Pfic.  Lum.  Co.  v.  Lang,  28  Or.  246,  2tfl,  cited,  461. 

North  Pac.  Lum.  Co.  v.  Willamette  Mill  Co.  2»  Or.  219,  cited,  387. 

Nosier  v.  Coos  Bay  R.  Co.  88  Or.  331,  approved,  258. 

Oatman  v.  Epps,  15  Or.  437,  applied,  4. 

Oliver  V.  Oregon  Sugar  Co.  42  Or.  276,  applied,  154  (cited  in  footnote,  149). 

Oregon  R.  Co.  v.  Brldwell,  11  Or.  282,  cited,  282. 

Oregon  A  W.  Sav.  Bank  v.  Catlin,  15  Or.  342,  cited,  231. 

Oregonlan  R.  Co.  v.  Hill,  9  Or.  877,  cited,  541. 

Osgood  V.  Osgood,  35  Or.  1,  cited,  528. 

Owens  V.  Snell,  29  Or.  448,  cited,  850. 

Paclflc  Livestock  Co.  v.  Gentry,  38  Or.  275,  distinguished,  244,  253. 

Pacific  Lum.  Co.  v.  Prescott,  40  Or.  374,  applied,  314. 

Parker  v.  Furlong,  87  Or.  248,  cited  in  footnote,  243,  244. 

Partlow  V.  Singer,  2  Or.  307,  cited,  609. 

Pengra  v.  Wheeler,  24  Or.  532,  cited,  680. 

Perham  v.  Portland  Elec.  Co.  83  Or.  451,  cited,  9. 

Perkins  v.  McCullough.  86  Or.  146,  cited,  104. 

Petrain  v.  Kiernan,  23  Or.  455,  applied,  856,  386. 

Portland  v.  Besser,  10  Or.  242,  cited,  174. 

Powell  V.  Dayton  S.  &  G.  R.  R.  Co.  14  Or.  22,  cited,  281. 

Pursel  V.  Deal,  16  Or.  295,  cited,  904. 

Putman  v.  Southern  Pac.  Co.  21  Or.  230,  239,  distinguished,  4,  12. 

Rader  v.  Barr,  87  Or.  453,  followed,  487. 

Ramsby  v.  Beezley,  11  Or.  49,  cited,  104. 

Rayburn  v.  Davisson,  22  Or.  242,  cited,  886. 

Raymond  v.  Flavel,  'H  Or,  219,  cited,  391  (cited  in  footnote  281). 

Reid  V.  Alaska  Packing  Co.  43  Or.  429,  applied,  680. 

Reinsteln  v.  Roberts,  34  Or.  87,  cited,  570,  575,  595. 

Riley  v.  Pearson,  21  Or.  15,  cited,  269. 

Rolfes  V.  Russel,  5  Or.  400,  cited,  627. 

Rosendorf  V.  Baker,  8  Or.  240,  approved,  821. 

Rosenthal  v.  Kahn,  19  Or.  571,  applied,  570. 

Russel  V.  Lillenthal.  36  Or.  105,  cited  in  footnote,  149. 

Sabln  V.  Columbia  Fuel  Co.  25  Or.  15,  cited,  571. 

Salem  Traction  Co.  v.  Anson,  41  Or.  562,  followed,  35  (cited  in  footnote,  281). 

Savage  v.  Savage,  19  Or.  112,  followed,  206, 216. 

Savage  v.  Savage,  36  Or.  268,  distinguished,  846, 351. 

Scheland  v.  Erpeldlng,  6  Or.  258,  cited  In  footnote,  149. 

Schneider  v.  Hutchinson,  35  Or.  253,  cited,  260. 

Schneider  v.  Lee,  83  Or.  578,  approved,  321. 

Schoellhamer  v.  Rometsch.  26  Or.  394,  cited,  627. 

School  Dist.  70  V.  Price,  23  Or.  294,  followed,  486. 

Seton  V.  Hoyt,  34  Or.  266,  cited,  312,  512. 

Shannon  v.  Portland,  88  Or.  882,  cited,  271. 

Sheppard  v.  Yocura,  10  Or.  402,  cited,  453. 

Sheridan  v.  McMullen,  12  Or.  150,  cited  in  footnote,  244. 

Shipley  V.  Hacheney,  34  Or.  803,  cited,  812. 

Simon  V.  North  up,  27  Or.  487,  distinguished,  466,  475. 

Singer  Mfg.  Co.  v.  Graham,  8  Or.  17,  cited,  320. 

Skinner's  Will,  40  Or.  571,  cited,  548,  557. 

Smith  V.  Gardner,  12  Or.  221,  cited,  247  (In  footnote,  244). 

Smith  V.  Kelly,  24  Or.  464,  distinguished,  583,  589. 

Smitson  V.  Southern  Pac  Co.  87  Or.  74,  approved,  80. 

Sommer  v.  Island  Merc.  Co.  24  Or.  214,  cited,  575,  595. 

Southern  Oregon  Co.  v.  Coos  County,  30  Or.  250,  cited,  Zii. 
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Southwell  V.  Beezley,  5  Or.  46S,  approved,  168  (cited  In  footnote,  148). 

Stemmer  v.  Scottish  Inn.  Co.  88  Or.  65,  cited,  135. 

State  V.  Abrams,  11  Or.  109,  distinguished,  79, 88,  880. 

State  V.  Anderson,  10  Or.  448,  approved,  88, 74, 110. 

State  V.  Bartmess,  88  Or.  110,  cited,  187, 880,  458. 

State  V.  Bergman,  6  Or.  34),  applied,  47, 147. 

State  V.  Brown,  '28  Or.  147,  applied,  110,  216. 

State  V.  Carr,  6  Or.  188,  approved,  47, 147. 

State  V.  Carver,  22  Or.  802,  cited,  187. 

State  V.  Chlng  Ling,  16  Or.  419,  applied,  110, 157,  158. 

State  V.  Dale,  8  Or.  229,  cited,  47,  147, 178. 

State  V.  Deal,  41  Or.  487,  cited,  26,  463. 

State  V.  Ellsworth,  80  Or.  145,  cited,  453. 

State  V.  Fletcher,  24  Or.  295,  297,  applied,  451. 

State  V.  Garrand,  5  Or.  216,  applied,  157. 

State  V.  Gibson,  48  Or.  184,  cited,  .383;  approved,  456. 

State  V.  Glass,  5  Or.  78,  applied,  110, 157. 

State  V.  Hanlon,  82  Or.  95,  approved,  40. 

State  V.  Hawkins,  18  Or.  476,  approved,  117, 161. 

State  V.  Henderson,  24  Or.  100,  applied,  110. 

State  V.  Huffhian,  10  Or.  15,  24,  approved,  190. 

State  V.  Humphreys,  48  Or  44,  cited,  212. 

State  V.  Ingram,  23  Or.  484,  followed,  216. 

State  V.  Johnson,  7  Or.  210,  cited,  117. 

State  V.  Kelly,  28  Or.  225,  followed,  216. 

State  V.  Lee,  88  Or.  506,  applied,  48. 

State  V.  Lucas,  24  Or.  168,  distinguished,  45,  60. 

State  V.  Magers,  35  Or.  520,  cited,  40. 

State  V.  Magers,  86  Or.  88,  cited,  118. 

State  V.  McDaniel,  39  Or.  161,  cited,  34,  62,  216. 

State  V.  McElvain,  Sfi  Or.  865,  cited,  100. 

State  V.  Morey,  25  Or.  241,  approved,  115, 116, 161,  388. 

State  V.  Olberman,  83  Or.  556,  followed,  216. 

State  V.  Olds,  19  Or.  897,  approved,  117. 

State  V.  Pomeroy,  80  Or.  16,  applied,  56,  212. 

State  V.  Porter,  32  Or.  135,  cited,  118, 833. 

State  V  Ueinhart,  26  Or.  466,  followed,  35. 

State  V.  Sargent,  32  Or.  110,  applied,  110, 158. 

Stat>e  V.  Saunders,  14  Or.  800,  applied,  21,  216,  330. 

State  V.  Savage,  36  Or.  191,  applied,  49, 56,  212. 

State  V.  Simonls,  39  Or.  Ill,  cited,  38. 

State  V.  Smith,  43  Or.  109,  applied,  158, 161. 

State  V.  Tarter,  26  Or.  38,  approved,  118. 

State  V.  Thompson,  28  Or.  296,  approved,  49. 

State  ez  rel  v.  Metschan,  32  Or.  872,  cited,  281. 

Sun  Pub.  Co.  V.  Minnesota  Type  F.  Co.  22  Or.  49,  approved,  183  (In  tootnote,  149.) 

Sutherlln  v.  Roberts,  4  Or.  378,  cited,  609. 

Sweek  v.  Galbreath,  11  Or.  616,  cited,  579. 

Teal  V.  Collins,  9  Or.  89.  cited,  271. 

Tenny  v.  Mulvaney,  8  Or.  129,  applied,  154,  (cited  in  footnote,  149). 

Thomas  v.  Portland,  40  Or.  50,  distinguished,  427. 

Tillamook  Dairy  Assoc,  v.  Schermerhorn,  31  Or.  308,  applied,  79. 

Tobin  V.  Portland  Mills  Co.  41  Or.  269,  followed,  486. 

Tomaslni  v.  Taylor,  42  Or.  576,  cited  In  footnote,  244. 

Trlbou  V.  Strowbridge,  7  Or.  166,  cited  in  footnote,  261. 

Trullenger  v.  Todd,  5  Or.  36,  cited,  519. 
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Trammer  v.  Konrad,  32  Or.  54,  cited  in  footnote,  261. 

Union  Power  Co.  v.  Llchty,  42  Or.  568,  cited  in  footnote,  248. 

United  States  Inv.  Corp.  v.  Portland  Hospital,  40  Or.  528,  followed,  545. 

Velslan  v.  Lewis,  15  Or.  539,  cited,  105. 

Walker  v.  Goldsmith,  14  Or.  125,  explained,  200,  205;  cited,  450. 

Wallace  v.  Suburban  Ry.  Co.  28  Or.  174,  applied,  15. 

Wehrung  v.  Denham,  42  Or.  886,  approved,  94. 

Wheeler  v.  Lack,  37  Or.  238,  followed,  486. 

Wicktorwltz  V.  Farmers'  Ins.  Co.  31  Or.  560,  cited,  837. 

Willis  V.  I^ance,  28  Or.  871,  cited,  84. 

Windsor  v.  Himpkins,  19  Or.  117,  followed,  206. 

Wong  V.  Astoria,  13  Or.  538,  followed,  148,  276. 

Wood  V.  Riddle,  14  Or.  254,  cited,  281. 

Woodruff  V.  County  of  Douglas,  17  Or.  314,  distinguished,  234. 

Woodard  v.  Baker,  10  Or.  491,  followed,  528. 

Wormington  v.  Pierce,  22  Or.  606,  cited,  472. 

OREGON  CONSTITUTION.    Same  as  Constitution  of  Oregon. 

OREGON  STATUTES.    Same  as  Statutes  of  Oregon. 

OTHER  CRIMES. 

Right  to  Show  Other  and  Disconnected  Offences.    See  Criminal  Law,  7. 

OVERRULED  CASES.    See  OREGON  CASES. 

PARENT  AND  CHILD. 

Right  of  Action  by  Parent  for  Wrongful  Death  of  Minor. 

1.  The  right,  of  action  for  causing  the  death  of  a  minor  child,  conferred  by  Section 
84,  B.  &  C.  Com  p.,  on  the  parents  of  the  deceased,  is  not  exclusive  of  the  right  of  the 
personal  representative  of  a  deceased  minor  to  sue  for  causing  the  death  under 
section  381.  Schleiger  v.  Northern  Tennitial  Co.  4. 

Contract  of  Chit.d  for  Necessaries  Furnished  to  Parent. 

2.  Children  are  liable  for  necessaries  furnished  to  an  indigent  parent  at  their 
special  request  Just  as  they  are  liable  on  any  other  contracts  they  may  make, 
though  they  may  not  be  liable  for  necessaries  furnished  without  a  request,  as  at 
common  law  there  was  no  l^^^l  obligation  on  a  child  to  support  its  parent. 

Belknap  v.  Whitmiret  75 

Statutory  Liability  of  Child  to  Support  Parent. 

8.  The  statutory  method  of  enforcing  the  liability  of  a  child  for  the  support 
of  its  indigent  parent  (B.  A  C.  Com  p.  U  2654,  5254),  is  exclusive,  and  where  such 
claims  are  made  under  the  statute  the  child  can  be  held  liable  only  in  the  manner 
there  provided.  Belknap  v.  Whitmiret  75. 

PAROL  EVIDENCE 

To  Show  Real  Transaction  —  Apparent  Sale.    See  Evidence,  12. 
To  Establish  Trust  in  Personal  Property.    See  Evidence,  13. 

PAROL  AGREEMENTS 

Between  Relatives— Possession  as  Part  Performance.  See  Stat,  of  Frauds,  4. 

PARTIES. 

Pleading— Real  Party  in  Interest. 

1.  The  defense  that  a  suit  is  not  brought  by  the  real  party  in  interest  is  proper 
only  where  it  appears  that  defendant  is  cut  off  from  a  Just  ofiVjet  or  counterclaim 
against  plaintifTs  demand,  and  that  a  Judgment  in  favor  of  plalntift'wlll  notftiUy 
protect  defendant  when  discharged.  Sturgis  v.  Baker,  230. 
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2.  The  defense  that  the  plaintiff  Is  not  the  real  party  In  Interest,  and  therefore 
not  entitled  to  maintain  the  proceedlnir,  must  be  specially  pleaded,  and  such  facts 
stated  as  to  disclose  who  the  real  party  may  be.  OverhoU  v.  Dietz,  194. 

See,  also.  Bills  &  Notes  and  Partnebship. 

PARTITION. 

What  Decree  is  Appealable. 

1.  Sections  441,  442,  and  444,  B.  &  C.  Comp.  contemplate  an  Interlocutory  decree 
deflnlng  the  rlg^hts  of  the  respective  parties  in  the  land  of  which  partition  Is  de- 
sired, and  deciding  whether  it  shall  be  divided  or  sold,  to  be  followed  by  a  final 
decree  upon  a  consideration  of  the  report  of  the  referees,  and  this  last  is  the  final 
order  contemplated  by  Section  547,  B.  &  C.  Comp.  that  must  be  appealed  Crom, 
though  on  the  appeal  Intermediate  orders  involving  the  merits,  and  necessarily 
afl*ectlng  the  decree,  may  be  reviewed.  Sterling  v.  Sterling^  200. 

Necessity  of  Pleading  Possession  by  Plaintiff. 

2.  Under  Section  435,  B.  &  C.  Comp.  the  plaintiff  in  a  partition  suit  must  allege 
possession  of  the  property  to  be  divided  as  a  tenant  In  common  with  the  defend- 
ants, or  the  pleading  is  demurrable,  unless  the  suit  Is  brought  by  one  or  more 
tenants  in  common  of  a  vested  remainder  or  reversion.      Stirling  v.  Sterling,  200. 

IJ7SUFFICIENT  ALLEGATION  OF  POSSESSION. 

3.  A  complaint  in  partition  alleging  that  plaintiff  and  defendants  are  tenants 
In  common  of  the  property  sought  to  be  partitioned  is  not  plea  that  plaintiff 
Is  in  possession,  for  there  may  t>e  an  ownership  as  a  tenant  In  common  without 
possession.  Sterling  v.  Sterling^  200. 

PARTNERSHIP. 

Right  of  Surviving  Partner  to  Sue  as  Real  Party  in  Interest. 

Where,  on  the  dissolution  of  a  partnership^  the  outgoing  partner  takes  from 
a  debtor  a  note,  in  which  are  Included  debts  due  to  each  partner  Individually  and 
to  the  firm,  and  after  the  outgoing  partner's  death  his  executrix  turns  the  note  over 
to  the  surviving  partner,  the  latter  may  maintain  suit  thereon  as  administrator 
of  the  partnership  estate,  though  the  code  provides  that  every  suit  shall  be  prose- 
cuted In  the  name  of  the  real  party  in  interest.  OverhoU  v.  Dietz,  194. 

PART  PERFORMANCE. 

Agreement  Between  Relatives  —  Possession.    See  Statute  of  Frauds,  4, 

PART  PAYMENT  by  Joint  Debtor  — Effect  Of.    See  Lim.  of  Actions,  2. 

PAYMENT. 

Effect  of  Part  Payment  by  Joint  Debtor.    See  Lim.  of  Actions,  2. 

PERSONA!)  INJURIES.    See  Master  <&  SERVANT  and  Railroads. 

PHOTOGRAPHS  as  Evidence.    See  Evidence,  7, 8. 

PHRASFii.    Same  as  Words  <&  Phrases. 

PLEADING. 

Complaint  — Waiving  Sufficiency  of  by  Not  Demurring. 

1.  Under  B.  &  C.  Comp.  I T2,  providing  that,  If  no  objection  be  taken  by  de- 
murrer or  answer,  defendant  shall  be  deemed  to  have  waived  the  same,  excepting 
the  objection  that  the  complaint  does  not  state  facts  sufi9clent  to  constitute  a  cause 
of  action,  a  failure  to  demur  to  a  count  of  a  complaint  on  the  ground  that  it  does 
not  state  focts  sufilcient  to  constitute  a  cause  of  action  Is  not  a  waiver  of  the  objec- 
tion. Moore  v.  Halliday,  248. 

Statement  of  Separate  Causes  of  Action. 

2.  The  material  matter  of  each  separate  cause  of  suit  or  action  stated  in  a  plead- 
ing must  be  complete  within  itself.  Moore  v.  HaUidap,  243. 
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Reference  to  Exhibits. 

S.  An  allegation  In  a  pleading  that  the  pleader  l8  the  owner  of  certain  real 
property,  "as  is  shown  by  the  abstract  of  tlUe  hereto  attached  and  made  part 
hereof,"  an  abstra|;t  being  actually  fastened  to  the  pleading  and  identified,  is  not 
a  reference  to  the  abstract,  but  amounts  to  a  plea  that  the  title  was  derived  from 
and  through  the  persons  named  therein.  McLcod  v.  lAoyd,  200. 

Construction  of  Pleading  as  to  the  Pleader. 

4.  Pleadings  are  usually  construed  against  their  authors  in  cases  where  the 
meaning  is  uncertain.  Grahctn  v.  Merchant,  294. 

Idem. 

5.  In  an  action  for  money  had  and  received,  brought  by  a  vendee  of  land  under 

a  contract  providing  that  the  vendor  might  rescind  and  forfeit  payments  then 

made,  in  case  any  required  payment  should  not  be  made  at  the  appointed  time, 

where  i  t  appeared  that  the  last  insttillmen t  of  the  pu  rchase  price  was  d  ue  on  March 

15th,  and  that  a  stated  sum  had  been  received  prior  to  July  28th  of  the  same  year, 

it  must  be  inferred  that  this  sum  was  received  after  March  I5th. 

Oraham  v.  Merchant,  294. 

Answer  — Implied  Admission  by  Irrelevant  Denial. 

6.  Where  a  complaint  alleged  that  plaintifi*  was  incorporated  in  New  Jersey, 
and  the  answer  denied  that  plaintiff  was  incorporated  in  California,  the  incorpo- 
ration in  New  Jersey  was  admitted.  HerHnff-Marvim  Co.  v.  Smith,  315. 

Availability  of  Partial  Defense  Pleaded  as  a  Complete  Defense. 

7.  A  partial  defense  pleaded  to  an  entire  cause  of  action,  while  demurrable, 

may  be  used,  if  not  demurred  to,  so  far  as  it  may  prove  applicable  to  the  facts. 

Bergman  v.  Inman,  466. 
Effect  of  Joint  General  Demcrrer. 

8.  A  Joint  general  demurrer  by  several  parties  for  insufllciency  should  be  over- 
mled  if  the  pleading  is  good  against  any  one  of  them.        Belknap  v.  Whitmire,  75. 

Construction  of  Pleading  After  Verdict  — Waiving  Defects. 

9.  Vague,  indefinite,  and  uncertain  pleadings  are  often  held  sufldcient  after  the 
adversary  has  pleaded  over  without  objection,  when  they  would  not  have  been 
sustained  had  the  objection  been  made  earlier. 

SturgU  v.  Baker,  238 ;  Herring-Marvin  Co,  v.  Smith,  815 ;  Pugh  v.  Spicknall,  489. 

Idem  —  Example. 

10.  A  complaint  which  alleges  that  defendant  sold  a  business  enterprise  to 
plaintifT  under  an  agreement  that,  if  plaintiflT  should  discover  that  he  was  not 
adapted  to  the  business,  he  might  rescind  the  contract,  and  on  demand  defend- 
ant  would  repay  plaintitf  the  sum  paid  by  him  Into  the  business;  that  plaintifiT, 
within  the  specified  period,  Informed  defendant  of  his  desire  to  rescind;  that 
thereafter  the  parties  agreed  on  the  sum  plaintiflT  should  be  repaid,  and  the  busi- 
ness and  stock  was  reassigned  and  the  defendant  took  possession ;  that  plaintiflT 
had  demanded  payment  of  such  sum,  but  defendant  had  refused  to  pay,  is  sufil- 
dent  after  verdict.  Fergtuon  v.  Reiger,  506. 

Curative  Effect  of  Findings  by  a  Court  Without  a  Jury. 

11.  As  findings  made  by  the  court  in  a  trial  without  a  Jury  are,  by  the  express 

provisions  of  B.  &  C.  Com  p.  g  150,  deemed  a  verdict,  they  will  cure  all  formal  defects 

in  a  complaint,  but  will  not  supply  necessary  allegations. 

Ferguson  v.  Reiger,  505. 
Curing  Defective  Complaint  by  Answering. 

12.  The  defect  in  the  complaint  in  a  partition  suit  arising  from  a  failure  to  aver 
that  the  parties  were  in  possession  of  the  property  is  not  cured  by  an  allegation  in 
the  answer  that  the  lands  described  in  the  complaint  are  a  part  of  the  lands  in- 
volved in  a  former  partition  suit  between  the  parties,  and  that  the  ownership  was 
there  determined,  where  plaintiflT  in  his  reply  denies  this  allegation,  and  on  the 
trial  oflTers  evidence  showing  that  the  lands  involved  in  the  former  suit  were  not 
the  lands  embraced  in  the  complaint.  Sterling  v.  Sterling,  200. 
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Idem  —  Example. 

13.  A  contract  was  printed  on  a  form  headed  "Herri ng-Hall-Marvln  Co.,'*  but 
was  addressed  "Hall's  Safe  A  Lock  Works,"  and  the  latter  was  referred  to  In  the 
body  of  the  instrument  as  the  contracting  party.  The  complaint  alleged  that  the 
contract  was  made  with  the  Herring  Co.  Held,  that  after  answer  the  complaint 
will  be  considered  as  Inferentially  alleging  that  the  Herring  Co.  and  the  Hall 
Works  are  the  same  organization.  Herring-Marvin  €b.  v.  Smith,  iflb. 

Idem  —  Example. 

14.  Where  a  re<^eipt  given  to  a  sheriff  by  garnishees  acknowledged  the  receipt 
of  property  of  the  judgment  debtor,  which  receiptors  agreed  to  hold  until  ordered 
"to  release  the  same"  by  the  sheriff,  an  allegation  in  the  complaint  in  an  action 
by  the  sheriff  for  breach  of  the  contract  to  return  the  property,  that  plaintiff  had 
demanded  possession  of  the  property,  which  receiptors  refused  and  still  reftise  to 
deliver,  was  sufficient,  after  answer,  as  an  allegation  of  breach  of  the  agreement 
to  return  the  property.  Oolbath  v.  Hoefer,  SOS. 

See,  also,  Bills  A  Notes,  Injunctions,  and  Sales. 

POLYGAMY. 

Alleging  Existence  of  Marriage  Relation. 

1.  Under  B.  A  C.  Comp.  I  1918,  providing  that  if  any  person  having  a  former 
husband  or  wife  living  shall  marry  another  person,  or  live  and  cohabit  with 
another  person  as  husband  or  wife,  such  person  shall  be  deemed  guilty  of  polyg- 
amy, an  Information  for  that  offense  must  show  that  the  former  spouse  was  still 
living  and  at  the  time  stated  still  was  spouse  to  the  person  charged. 

State  V.  Durphy,  79. 
Information  —  Duplicity. 

2.  An  Information  for  polygamy,  under  B.  A  C.  Comp.  'i  1918,  charging  that  the 
accused,  having  a  wife,  feloniously  married  another  woman  in  Illinois,  and  there- 
after  feloniously  cohabited  with  her  in  Oregon,  does  not  charge  two  crimes,—  the 
second  marriage  and  cohabitation,— for  a  marriage  in  another  state  would  not  be 
an  offense  against  the  laws  of  Oregon.  Stale  v.  Durphy,  79. 

Construction  of  Information  for  Polygamy. 

3.  An  Information  charging  that  a  stated  person  married  a  woman  in  Massa- 
chusetts, "and,  while  she  was  still  his  wife,"  feloniously  married  another  woman 
in  the  State  of  Illinois,  and  subsequently  cohabited  with  the  latter  In  Oregon, 
does  not  charge  the  crime  of  polygamy  in  Oregon,  Inasmuch  as  the  phrase,  "and 
while  she  was  still  his  wife,"  refers  to  the  time  of  the  second  marriage,  and  not  to 
the  cohabitation  in  Oregon.  State  v.  Durphy,  79. 

PORTLAND. 

Charter  1898,  §  15<5,  Oregon  Real  Estate  Co.  v.  Portland,  424,  420. 

PORT  OF  PORTLAND. 

Construction  of  Act  of  1903  Relating  Thereto.    See  Statutes,  3. 

POSSESSION 

Of  Stranger  as  Notice  of  Equities.    See  Vendor  A  Purchaser,  8,  9, 10. 
Of  Tenant  — Rights  of  Landlord.    See  Vendor  A  Purchaser,  12. 
Of  Qrantor  as  Notice  of  His  Claim.    See  Vendor  A  Purchaser,  11. 

POWEJR  OP  COURT  to  Set  Aside  Orders  After  the  Term.    See  Judgments,  4. 

PRACTICE  IN  SUPREME  COURT. 

Remanding  Case  Decided  on  Demurrer.    See  Appeal,  22. 
Amending  Pleading  After  Remandment.    Sec  Appeal,  23. 
Directing  a  Specified  Judgment  on  Reversal.    See  Appeal,  20, 21. 
Allowing  Costs  Where  Judgment  is  Modified.    See  Costs,  6. 
Time  Allowed  for  Filing  Cost  Bills.    See  Costs,  2. 
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preliminary  examination. 

Filing  Information  Without  Previous  Hearing.    See  Criminal  Law,  4. 

PRESCRIPTION. 

Acquiring  Easement  by  Long  Continued  Use.    See  Hiqhwa  ys,  1,  2. 

PRESUMPTIONS.    See  Evidence,  2. 

PRINCIPAL  AND  AGENT. 

Instruction  as  to  Good  Faith  of  Agent. 

1.  Defendant  sold  lumber  to  plaintiflT  to  be  shipped  to  plainttfi's  customers  in 
another  country;  the  contract  providing  that,  if  a  dispute  arose  at  the  port  of  dls- 
chai^e  as  to  the  quality  of  the  lumber,  defendant  should  appoint  an  agent  on  the 
spot  to  settle  it.  A  dispute  arose,  and  defendant  appointed  plaintiff  its  agent  to 
settle.  Plaintiff  selected  certain  surveyors  to  examine  the  lumber  and  report 
what  allowance  should  be  made  to  the  buyers.  These  surveyors  recommended  a 
certain  reduction,  and  plaintiff  settled  with  the  buyers  on  this  basis.  Under  these 
facts  an  instruction  that  if  plaintiff^s  foreign  house  used  reasonable  care  in  select- 
ing surveyors  to  examine  the  lumber,  and  in  reliance  on  their  report  settled  the 
dispute  in  good  faith,  the  defendant  is  bound  by  such  settlement,  was  properly 
refused  as  being  inappropriate,  for  the  surveyors  were  merely  a  means  used  by 
the  plain tiffb  and  were  in  no  sense  agents  of  defendant. 

Williamson  v.  North  Pac.  Lum.  Co.  887. 

Agent  as  Real  Party  in  Interest. 

2.  The  holder  of  the  legal  title  to  real  property  may  maintain  a  suit  to  remove 
a  cloud  from  the  title,  though  he  holds  in  trust  for  an  undisclosed  principal,  since 
such  an  agent  may  sue  in  his  own  name.  McLeod  v.  lAoyd^  200. 

Burden  of  Proof  in  Cases  of  Agency. 

3.  Where  defendant  denies  the  execution  of  an  instrument  sued  on,  the  ques- 
tion is  whether  the  act  of  the  party  signing  such  instrument,  if  not  defendant, 
was  binding  on  her,  either  because  she  authorized  or  subsequently  ratified  it,  and 
the  burden  of  proof  Is  on  plaintiff  to  establish  the  agency  or  ratiflcation. 

SearB  v.  Daly^  846. 

Implied  Warranty  of  Authority  by  Agent— Damages. 

4.  Where  an  agent  makes  a  contract  on  behalf  of  his  principal  in  excess  of  his 
authority,  he  is  personally  liable  thereon,  under  an  implied  warranty  of  author- 
ity, even  though  he  made  no  fklse  representations  concerning  his  authority. 

Anderson  v.  Adams j  621. 

Form  of  Action  on  Breach  by  Agent  of  Unauthorized  Contract. 

5.  In  an  action  against  an  agent  for  damages  caused  by  not  complying  with  a 
contract  on  behalf  of  his  principal  in  excess  of  his  authority,  In  which  there  is  no 
all^ation  that  defendant  falsely  represented  himself  to  be  the  agent  of  the  party 
in  whose  behalf  the  contract  was  made,  the  action  is  in  contract  for  breach  of  an 
implied  warranty  of  authority  and  not  in  tort  for  deceit.    Anderson  v.  Adams^  621. 

Admissions  by  Agent  Against  Interest  of  his  Principal. 

6.  Under  the  general  rule  that  admissions  against  interest  are  competent  evi- 
dence against  one  making  them,  it  is  competent  and  material,  in  a  damage  action 
against  an  agent  for  not  performing  a  contract  that  he  had  made  without  au- 
thority, to  show  that  after  the  contract  was  made  the  agent  stated  that  he  had 
no  authority  from  his  principal  to  make  it.  Anderson  v.  Adams,  621. 

Effect  of  Proofs  of  Death  Furnished  by  Officers. 

7.  Adverse  statements  made  by  the  officers  or  agents  of  a  mutual  benefit  society 
in  accordance  with  its  rules  are  competent  evidence  as  admissions  against  interest. 

Patterson  v.  United  Artisans^  888. 
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Questions  for  Court  and  Jury  Respectivkly. 

8.  Whether  a  person  was  or  was  not  the  agent  of  another  is  a  question  of  ftuM 
for  the  Jury,  but  what  may  be  done  by  the  agent  under  the  power  conferred  le  a 
question  of  law  for  the  Judge.  Anderttoii  v.  Adatns^  tSZl. 

Evidence  of  Terms  of  Agency. 

9.  The  evidence  offered  herein  on  the  question  of  the  extent  of  the  agency  in- 
volved does  not  show  that  defendant  had  authority  from  his  principal  to  make 
the  contract  he  did  make.  Anderson  v.  Adams,  021. 

Ratification  of  Unauthorized  Act  of  Agent—  Res  GESTiE. 

10.  Where  an  agent  of  a  seller  has  exceeded  his  authority,  declarations  of  the 
seller's  offlcers,  on  receiving  a  memorandum  of  the  contract,  is  admissible  In  the 
buyer's  action  for  a  breach,  both  as  part  of  the  res  gestae  and  as  bearing  on  the 
question  of  ratification.  Reid  v.  Alaska  Packing  Gb.  4:9. 

PRIORITIES 

Between  Mortgages  and  Tax  Deeds.    See  Mortoagbs,  2. 

PROCESS. 

Publication  —  What  is  Defendants  "Place  of  Residence." 

1.  An  affidavit  for  the  publication  of  a  summons  stating  that  "defendant  is 
now  and  was  during  all  the  times  hereinafter  mentioned  a  rcMdentand  inhabi- 
tant of  this  state,  and  has  departed  therefrom"  and  Is  now  at  a  stated  place  in  a 
foreign  country,  inferentially  shows  that  defendant  has  a  tlxed  and  permanent 
abode  in  Oregon,  but  is  now  temporarily  residing  elsewhere,  and  the  point  of  such 
present  sojourning  is  his  "place  of  residence,"  within  the  meaning  of  that  expres- 
sion in  B.  <fc  C.  Comp.  g  57,  line  8.  McFarlane  v.  Cornelius,  513. 

Difference  Between  Dwelling  House  and  Place  of  Residence. 

2.  The  terms  "dwelling  house"  and  "usual  place  of  abode,"  used  in  B.  <fc.  C 
Comp.  §55,  subd.  5,  providing  for  serving  process  on  a  member  of  defendant's 
family,  are  synonyms  signifying  domicile,  and  have  a  different  meaning  from 
"place  of  residence,"  found  In  section  57,  line  8,  directing  whither  the  pleadings 
shall  be  sent  by  mail  If  defendant  cannot  be  served  within  the  state.  The  former 
terms  refer  to  the  place  of  permanent  dwelling  in  this  state,  while  the  latter  applies 
to  defendant's  residence,  either  permanent  or  temporary,  in  another  state  or 
country.  McFarlane  v.  Cornelius,  513. 

Purpose  of  Publishing  Summons. 

8.  The  object  to  be  accomplished  by  a  publication  and  mailing  of  a  summons, 

as  directed  by  Section  57,  B.  &  C.  Comp.,  is  to  notify  the  party  of  the  pendency  of 

the  suit,  and  the  summons  and  complaint  should  be  mailed  to  him  wherever  he 

may  happen  to  be  at  the  time,  rather  than  to  his  place  of  permanent  abode. 

McFarlane  v.  Cornelius,  513. 

Specifying  in  the  Order  the  Time  of  Appearance. 

A,  "The  time  prescribed  In  the  order  for  publication,"  which  must  be  specified 
in  a  published  summons,  under  Section  57,  B.  &  C.  Comp.,  means  the  number  of 
weeks  considered  by  the  Judge  making  the  order  to  be  reasonable  for  publication, 
so  that  an  order  directing  a  summons  to  be  printed  for  six  consecutive  weeks  does 
prescribe  "the  time  for  publication,"  within  the  meaning  of  B.  &  C.  Comp.  g  57. 
line  16.  McFarlane  v.  Cornelius,  613. 

Return  and  Proof  of  Publication. 

5.  B.  A.  C.  Comp.  §  82*2,  declaring  that  proof  of  publication  of  a  notice  required 
to  be  published  in  a  newspaper  may  be  made  by  the  affidavit  of  the  printer,  etc 
but  that  such  affidavit  must  be  made  within  six  months  after  the  last  day  of 
publication,  is  directory  only;  and  hence  a  failure  of  the  printer  to  make  affidavit 
within  that  time  to  the  publication  of  a  summons  does  notafTect  the  Jurisdiction 
of  the  court  to  render  Judgment  thereon,  if  the  aflidavlt  is  made  and  filed  before 
the  making  of  the  final  order.  McFarlane  v.  Cornelius,  613. 

See,  also.  Divorce,  1. 
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PROMISSORY  NOTES.    Same  as  BiLiiS  A  Notes. 

PROOFS  OF  DEATH. 

Effect  of  Proofs  Furnished  by  Lodge  Offloere.    See  Evidence,  1L 

PROSECUTING  ATTORNEYS. 

Need  of  EndorsemeDt  by  on  Information— Example  of  a  Sufficient  Indorse- 
ment.  See  IKDICTMENT  A  Information,  6, 6. 

PROVINCE  OF  COURT  AND  JURY. 

Remarks  by  Judge  Before  the  Jury— Example.    See  Tbial,  1. 

PUBLICATION  OF  SUMMONS. 

Limit  of  Time  for  Filing  Proof  of  Publication.    See  Pro(!ES8,  6. 
Showi  *^  Impossibitity  of  Substituted  Service.    See  Procrss,  1. 
Addrc .  .  Whither  Published  Notice  Should  be  Sent.    See  Process,  8. 
What  is  the  Time  Prescribed  in  the  Order  for  Publication.    See  Process,  4. 

PUBLIC  IMPROVEMENTS. 

Effect  of  Valid  Remonstrance— Applicability  of  Curative  Act  in  Such  Cases— 
Scoue  of  Act.    See  Municipal  Corporations. 

PUBLIC  LANDS. 

Agreement  to  Convey  Homestead. 

1.  A  contract  to  convey  the  land  that  he  has  entered  under  the  laws  of  the 
United  States  made  by  a  homestead  claimant  before  the  issuance  of  a  patent  is 
void  and  unenforceable  In  the  courts,  since  it  is  a  violation  of  the  public  policy  of 
the  national  government,  as  indicated  by  Sections  2280  and  2291  of  the  Rev.  Stat. 
U.  S.,  which  require  that  lands  entered  as  homesteads  must  be  for  the  purpose  of 
actual  settlement  by  the  claimants,  and  that  the  patent  shall  issue  only  on  the 
affidavit  of  the  entry  men  that  no  part  of  the  land  has  been  alienated. 

Horseman  v.  Horseman,  88. 
Injunction  — Incomplete  Title  to  Public  Land >- Possession. 

2.  A  qualified  settler  on  public  land,  who  is  in  possession  but  whose  title  is  yet 
uncompleted,  cannot  maintain  a  suit  to  quiet  title  thereto.  Moore  v.  HaUiday,  218. 

PUBLIC  POLICY. 

Conveying  Homestead  Before  Patent    See  Public  Lands,  1. 

PUNCTUATION  is  Not  Part  of  an  Act.    See  Statutes,  4. 

QUESTION   FOR  JURY. 

Negligence  of  Railroad  at  Grade  Crossing.    See  Railroads,  1. 

QUESTION  NOT  RAISED  IN  TRIAL  COURT.    See  Appeal,  18. 

QUIETING  TITLE. 

Right  of  Action— Suit  by  Agent. 

1.  The  legal  title  being  vested  In  plaintiff,  the  fact  that  the  equitable  title  is  in 
another  does  not  affect  the  right  to  maintain  a  suit  to  remove  a  cloud  from  the 
title.  MeLeod  v.  JJoyd,  260. 

Right  of  Action  — Title  by  Quitclaim  Deed. 

2.  The  fact  that  the  plaintiff  secured  a  quitclaim  deed  immediately  before  In- 
stituting a  suit  to  quiet  title  does  not  aflRBCt  his  right  to  maintain  the  suit. 

MeLeod  v.  Hoyd^  260. 
Relief— Pleading  bv  Exhibit. 

3.  In  a  suit  to  remove  a  cloud  an  allegation  that  defendant  claims  some  inter- 
est or  right  of  title  to  the  specified  property,  as  shown  by  an  abstract  of  title  at- 
tached to  the  complaint.  Is  a  sufficient  specification  of  the  particular  record  con- 
stituting the  cloud  and  of  the  Infirmity  rendering  it  void,  where  the  abstract 
shows  that  the  deeds  to  defendant  were  executed  by  plaintiff*s  grantor  after 
plaintlflTs  deeds  had  been  regularly  executed  and  recorded.  MeLeod  v.  Hoyd/2ttd. 

l^  Or,—UU, 
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Relief— Alleging  Ownership —Remedy  at  Law. 

4.  In  a  suit  to  remoye  a  oloud  from  title  aD  allegation  that  the  property  wa8 
"unseated*  unimproved,  and  unoccupied"  Is  a  sufficient  statement  that  defendant 
was  neither  In  possession  nor  acting  as  the  owner  thereof,  within  the  meaning  of 
B.  A  C.  Com  p.  g  826.  McLeod  v.  Uoyd,  200. 

Need  or  Alleging  Fraud,  Accident,  or  Mistake. 

5.  In  a  suit  to  remove  a  cloud,  where  plaintiff  claims  under  a  quitclaim  deed 
ftt>m  persons  never  In  possesKlon,  and  defendant  claims  under  a  warranty  deed 
for  full  value  from  the  same  grantor,  equity  has  jurisdiction  to  determine  the  con- 
flicting rights  without  any  other  basis  than  the  opposition  of  the  respective  clalmH. 

McLeod  V.  Lloyd,  'iao. 

QUOTATION  MARKS  Are  Not  Part  of  ah  Act.    See  Statutes,  4. 

RAILROADS. 

Accident  at  Crossing —  Instruction  as  to  Negligence  or  Company 

1.  When  cars  are  being  backed  along  or  across  a  public  street  frequented  by 

pedestrians,  and  the  engineer  is  so  situated  that  he  cannot  always  see  the  track 

and  adjacent  space,  it  is  the  duty  of  the  railroad  company  to  provide  a  lookout 

man,  either  on  the  front  of  the  nearest  approaching  car  or  at  the  crossing,  to  give 

warnings,  and  a  fi&ilure  so  to  do  Is  negligence. 

ScfUeiger  ▼.  Northern  TennincU  Ob.  4. 

Dangerous  Location  or  Roadbed  as  Negligence. 

2.  A  railroad  cannot  be  chaiiged  with  negligence  in  the  location  of  its  road- 
bed ;  hence  an  instruction  that  the  action  of  a  railroad  company  In  constructing 
its  track  in  a  manifestly  dangerous  place,  when,  with  reasonable  care  and  at  slight 
expense,  it  could  have  been  constructed  in  a  perfectly  safe  place,  a  few  feet  to  one 
side,  might  be  negligence  which  the  Jury  could  consider  in  determining  the  degree 
of  diligence  which  the  company  should  have  exercised  in  watching,  inspecting, 
and  protecting  its  rocid,  was  erroneous,  though  in  other  parte  of  the  ohaiige  the 
court  correctly  stated  to  the  Jury  the  degree  of  care  required  by  the  defendant  ia 
operating  its  road.  JShoU  v.  Antoria  Sailroad  Ch.  28. 

RAILWAY  SPINE.    See  Damages,  2. 

RATIFICATION.    See  Discussion  on  p.  571. 

REAL  PARTY  IN  INTEREST.    See  Parties. 

RECORDS. 

Filing  Papers  — Payment  or  Fee. 

1.  The  general  rule  that  a  paper  Is  filed  when  It  has  t>een  delivered  to  the 
proper  officer  and  received  to  be  kept  in  the  official  records,  does  not  apply  where 
the  payment  of  a  stated  fee  is  made  a  prerequisite  —  in  the  latter  case  the  paper  is 
not  filed  until  the  fee  has  been  paid.  HilU  v.  HiUa,  182. 

What  Constitutes  a  Filing  or  a  Paper. 

2.  Under  B  «fc  C.  Com  p.  1 646,  providing  that  "a  pleading  or  paper  shall  be  filed 

by  delivering  the  same  to  the  clerk  at  his  office,  who  shall  endorse  on  it  the  day 

of  the  month  and  the  year,  and  subscribe  his  name  thereto,*'  a  paper  is  filed  when 

1 1  is  delivered  to  the  clerk  with  the  intention  that  It  shall  become  part  of  the  official 

records,  and  such  filing  is  not  aflliBcted  by  the  clerk's  fiallure  to  endorse  the  same. 

OonanVt  Estate,  530. 
REHEARING. 

Questions  Not  Then  Available  for  Argument.    See  Appeal,  17. 

REMARKS  BY  COURT. 

Comments  Before  the  Jury— Example.    See  Trial,  1. 

REMEDY  AT  LAW.    See  Injunction,  1-4;  Quieting  Title,  4.  5. 

REMOVING  CLOUD,    Same  as  Quieting  TITLE. 
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REPEAL  by  Implication.    See  Statutes,  3. 

REPLEVIN. 

Right  of  Action  fok  Unsegbboatbd  Part  of  a  Largbr  Mass. 

1.  Where  something  remains  to  be  done  In  preparing  a  chattel  for  delivery  In 
pursaance  of  an  executory  contract  of  sale  and  purchaHe,  as,  In  caring  for  a  grow- 
ing crop,  Helectlng  the  part  to  be  delivered  and  packing  It  for  shipment,  title 
thereto  does  not  pass  either  on  the  signing  of  the  contract,  or  on  a  breach  of  It, 
unless  specially  so  provided,  and  there  Is  no  right  of  possession  to  support  re- 
plevin. Backhaxuty.  Bueils,  f>TS\  La  Vie  v.  7bo«tf,500;  La  Vie  v.  Crosby,  012. 

Idem  —  Example. 

2.  Where  a  contract  for  the  sale  of  a  hop  crop  requires  the  seller  to  segregate 
the  quantity  of  hops  to  be  delivered,  and  put  them  Into  the  condition  required 
for  acceptance,  the  performance  of  the  labor  necessary  to  the  preparation  of  the 
hops  f(»r  delivery  la  a  condition  precedent  to  the  vesting  of  title  In  the  buyer,  In 
theabsenceof  any  contrary  statement  In  the  contract,  and  hence  the  contract 
does  not  pass  a  title  sufilcient  to  enable  the  buyer  to  maintain  replevin. 

Backhaiut  v.  BuelU^  5.38 ;  La  Vie  v.  Tooze,  StiO ;  La  Vie  v.  Crosby ^  612. 

Right  of  Action  — Ditty  to  Foreclose  After  Getting  Possession. 

3.  After  a  mortgagee  or  other  lien  claimant  of  personal  property  has  secured 
possession  thereof  by  right  of  the  lien,  he  must  proceed  with  reasonable  prompt- 
ness to  foreclose  — he  will  not  be  permitted  to  hold  It  Indefinitely,  thus  treating  It 
as  his  own.  Baekhaua  v.  BuelU,  558. 

Competency  of  Evidence  of  Delivery  Under  Executory  Contract. 

■I.  Where  replevin  Is  brought  for  property  contracted  for  delivery  when  It 
shall  come  Into  existence,  it  may  be  shown  that  the  property  was  actually  deliv- 
ered In  pursuance  of  the  contract,  as  thereby  the  buyer  perfected  his  title. 

La  Vie  V.  Tooze^  690. 

Interest  as  Damages  in  Replevin  Actions. 

5.  Where,  In  replevin.  It  was  found  that  defendant  was  entitled  to  a  redelivery 
of  the  property,  and  the  value  thereof  was  assessed  as  of  the  date  of  the  trial,  de- 
fendant was  not  entitled  to  recover  Interest  In  addition.        La  Vie  v.  Crosby,  612. 

Replevin  — At  What  Time  Value  is  to  be  Estimated. 

6.  Under  Section  108,  B.  <&  C.  C!omp.,  providing  that  when  property  has  been 
taken  from  a  defendant  In  replevin,  and  In  his  answer  defendant  demands  a  re- 
turn thereof  with  damtiges,  he  Is  entitled.  If  he  prevails,  to  have  the  property 
restored  to  him,  and  damages  for  it«  detention,  and  if  the  possession  cannot  be 
restored  he  may  recover  the  value  of  the  property  and  damages  for  taking  and 
withholding  the  same,  the  value  of  the  profierty  should  be  fixed  as  of  the  date  of 
the  verdict.  La  Vte  v.  Crosby,  612. 

Trial  — Harmless  Error. 

7.  Where,  In  replevin,  it  was  conclusively  shown  that  the  highest  market  value 

of  the  articles  was  at  the  lime  of  the  trial,  an  erroneous  instruction  that,  if  they 

could  not  be  redelivered  to  the  defendant,  and  he  was  entitled  to  recover,  he  would 

be  entitled  to  the  highest  market  price  between  the  time  of  the  taking  and  the 

time  of  the  trial,  was  harmless,  the  verdict  being  for  the  value  at  Its  date. 

La  Vie\,  Crosby,  612. 
RES  (iESTvE. 

See  Criminal  Law,  8,  9,  10;  Evidence,  4,  5. 

RF^SIDENCE. 

What  is  a  Party's  Place  of  Residence  for  the  Purpose  of  Publishing   the 
Summons.    See  Process,  1,  2,  3. 

RES  JUDICATA.    See  Judgments,  6,  7,  8. 

REVIEW,  WRIT  OF,    Same  as  WRIT  of  Review. 
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REVISED  STATUTES  OF  THE  UNITED  STATES. 
Same  us  Statutes  of  the  United  States. 

RISK  OF  EliPlA^YMENT.    See  Mastbu  A  Servant. 

ROADS.    Same  as  Highways. 

RULES  OF  COURT. 

KuLBs  Considered  in  This  Volume. 
Rule  5,  Backhaus  v.  BuelU,  5(t2. 
Rule  14,  Stelger  v.  Fronhofer,  178, 182. 
Rule  10,  State  ex  rel.  v.  Ban  field,  288. 

SALES. 

Effect  of  Delivery  to  Carrier. 

1.  A  contract  of  conditional  mle,  providing  for  sblpmeni  by  the  vendor  at  a 
distant  point,  ^*via  best  route,"  stipulating  for  safe  delivery  on  cars  at  the  city 
where  the  purchaser  lived,  at  which  time  he  should  repay  the  vendor  the  flight 
bill,  Is  a  contract  Uy  deliver  to  the  buyer  at  the  place  where  he  lived,  and  a  de- 
livery to  a  carrier  for  shipment  Is  not  a  delivery  to  the  buyer. 

HerHnff- Marvin  Oo.  v.  SniUh^  815. 

Transfer  of  Title  as  Between  the  Parties. 

2.  Although  a  bill  of  lading  represents  the  property  for  which  it  was  given, and 

title  to  such  property,  when  so  intended  by  the  parties,  may  pass  by  indorsement 

or  delivery  of  the  bill,  neither  indorsement  nor  delivery  has  any  such  effect  in 

passing  title,  except  as  the  result  of  contract  between  the  parties. 

Walker  v.  Firtt  Nat.  Bank,  102. 
Acts  Not  Constituting  a  Sale. 

8.  To  deposit  property  with  a  warehouseman  on  storage,  with  an  intent  to  sell 

it  to  any  one,  the  warehouseman  included,  who  would  give  the  best  price,  is  a 

bailment,  not  a  sale.  8tcUe  v.  Humphreyt,  44. 

Idem— Seorboatino  Property  to  be  Sold. 

4.  Where  something  remains  to  be  done  in  preparing  a  chattel  for  delivery  in 

pursuance  of  an  executory  contract  of  sale  and  purchase,  as,  in  caring  for  a  growing 

crop,  selecting  the  part  to  be  delivered  and  packing  it  for  shipment,  t4tle  thereto 

does  not  pass  either  on  the  signing  of  the  contract,  or  on  a  breach  of  it^  unless 

specially  so  provided.  Backhaul  v.  BueUa^  558; 

La  Vie  V.  7bo«e,  500:  La  Vie  v.  Croeby,  61L 
Idem. 

&.  Where  a  contract  for  the  sale  of  a  hop  crop  requires  the  seller  to  segregate 

the  quantity  of  hops  to  be  delivered,  and  put  them  into  the  condition  required  for 

acceptance,  the  performance  of  the  labor  necesutry  to  the  preparation  of  the  hops 

for  delivery  is  a  condition  precedent  to  the  vesting  of  title  in  the  buyer,  in  the 

absence  of  any  contrary  statement  in  the  contract,  and  hence  the  contract  does 

not  pass  a  title  sufficient  to  enable  the  buyer  to  maintain  replevin. 

BackhauB  v.  Buells,  558;  La  Vie  v.  Tooze,  600;  La  Vie  v.  Crosby,  102. 

Actions  for  Pricb  —  Right  of  Action  on  Rescission. 

6.  Either  party  to  an  executory  contract  may  retire  fk'om  it,  if  he  chooses,  but 
by  so  doing  he  subjects  himself  to  an  action  for  damages  by  the  other  party.  In 
such  a  case  of  course  no  action  can  be  brought  on  the  contract  Itself. 

fferring-Marvin  Cb.  v.  Smith,  816. 
Actions  for  Price  — Right  of  Set-Off. 

7.  In  cases  of  sales  where  the  articles  delivered  are  not  of  the  kind  or  quality 
required  by  the  contract,  but  the  buyer  elects  to  retain  the  property  rather  than 
rescind  the  sale,  he  is  liable  for  the  purchase  price  less  such  damage  as  he  may 
have  sustained  by  the  breach  of  the  contract :  for  Instance,  where  a  seller  of  sheep 
delivered  diseased  animals,  which  the  buyer  retained  without  rescinding  or  ofln^r" 
Ing  to  rescind,  the  buyer  was  entitled,  in  ivn  action  for  the  price  of  the  sheep,  to 
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set  off  expense  which  he  bad  been  compelled  to  Incnr  in  caring  for  tbe  itbeep  be- 
cause of  their  diseased  condition.  Steiger  v.  Jth-onho/er,  178. 

Actions  for  Price— Pleading  Rescission. 

8.  Where  an  auction  was  broa^bt  for  tbe  price  of  sundry  sheep,  an  answer  that 
tbe  animals  were  bought  for  mutton,  as  the  plalntifT  well  knew,  that  they  were 
diseased  and  unfit  for  eating,  that  when  defendant  discovered  their  condition, 
som^e  time  after  delivery,  *'he  noUfled  plalntlflT  that  be  could  not  use  them,  and 
that  he  held  them  subject  to  plain tifTs  orders,"  Is  not  a  plea  of  rescission  and  re^ 
turn,  for  it  does  not  state  that  defendant  disaffirmed  the  contract,  nor  that  he 
returned  or  offered  to  return  tbe  property,  nor  does  It  show  any  reason  fbr  not 
doing  so.  Hteiger  v.  Fronhofer^  178. 

Conditional  Sale  Contract  Distinguished  From  Lease. 

9.  A  contract  between  tbe  owner  of  a  chattel  and  another  person,  providing 
that  such  person  shall  have  possession  of  tbe  chattel;  that  be  shall  pay  to  tbe 
owner  for  such  chattel  a  stated  sum  in  specified  payments  as  "rent";  that  when 
this  shall  be  done  the  owner  will  sell  the  chattel  to  such  persbn  for  one  dollar; 
that  if  default  shall  be  made  in  tbe  payment  of  tbe  reserved  rent,  or  in  tbe  per- 
formance of  other  specified  conditions,  the  owner  may  retake  such  chattel,  retain 
all  rent  then  paid,  and  terminate  the  ''lease";  that  such  other  person  shall  bold 
possession  of  the  chattel  and  keep  it  insured ;  and  pay  interest  on  the  overdue 
payments,  is  a  conditional  sale  and  not  a  lease.  Herring- Marvin  Co,  v.  Smii^i,  old. 

Conditional  Sale— Rembdt  of  Seller. 

10.  Where  a  conditional  sale  contract  has  been  broken  by  the  vendee  the  vendor 
may  waive  his  right  to  recover  possession  of  tbe  property,  and  sue  for  tbe  pur- 
chase price,  treating  the  contract  as  executed.     J Terring- Marvin  Cb.  v.  Smithy  315. 

SCIENTIFIC  BOOKS  as  Evidence.    See  Evidence,  17, 18. 

SEALS. 

Presumption  as  to  Seals  on  Deeds.    Sc^e  Deeds,  2. 

8^^00NDARY  EVIDENCE.    See  Evidence,  9, 10. 

SELF-DEFENSE. 

Danger  of  Great  Bodily  Harm  Must  be  Reasonably  Apprehended  and  Mnst 

be  Imminent.    See  Homicide,  1-4. 
Threats  Alone  do  Not  Justify  Force.    See  Homicide,  1. 
Duty  to  Avoid  Conflict  If  Possible.    See  Homicide,  5, 10. 
Necessity  of  Retreating  if  Possible.    See  Homicide,  10. 
Appearances  May  Justify  ITse  of  Force.    See  Homicide,  5,  0, 7. 
Provoking  Quarrel  —  Justification.    See  Assault. 

SESSION  LAWS  OF  OREGON  Construed  in  This  Volume. 

Laws  1901,    p.  71,  Sec.  6 421 

Laws  190S,    p.  18,  Sec  1 259, 2i0 

pp.  104,  106,  Sec.  8 4«6»  476 

pp.  209,  210,  Sec.  1 —- -  478,  487 

pp.  282,  288,  Sec.  7- 2» 

pp.  262,  2W,  Sec.  8 — 238 

pp.  339,  340,  Sec.  1 287-290 

SEVERABLE  CONTRACTT.    See  Contracts,  8, 9. 

SHAM  DENIAL.    See  Bills  <Sb  Notes,  8. 

SLOPES  OF  EMBANKMENTS. 

Expert  Testimony  as  to  Safe  Degrees  of  Inclination.    See  Evidence,  16. 
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SPECIFIC  PERFORMANCE. 

Vendob  and  Vendee  — Rklatives. 

Where  there  Is  an  oral  sale  or  gift  of  land  between  relatives,  the  making  of 
valuable  improvements  by  the  donee  or  vendee  in  possession  is  a  sufficient  part 
performance  of  the  contract  to  require  a  specific  performance  by  the  other  party. 

Pugh  V.  apicknall,  489. 

STATE  CONSTITUTION.    Same  as  Conbtitution  op  Okboon. 

STATUTE  OF  FRAUDS. 

Promise  to  Pay  Another's  Debt  — Original  Promise. 

1.  Where  the  president  of  a  corporation  orally  agreed  to  reimburse  plaintiff  for 
expenses  and  attorney's  fees  Incurred  in  certain  negotiations  between  plaintiff 
and  the  corporation,  if  the  contract  was  not  consummated,  such  promise  to  re- 
imburse was  original,  and  not  a  promise  of  the  president  to  pay  a  debt  of  the  cor- 
poration. Manary  ▼.  Runycn^  49&. 

Contract  of.  Sale  and  Purchase. 

2.  A  contract  for  the  sale  of  goods  exceeding  fifty  dollars  in  value,  memoranda 
of  which,  executed  by  a  broker  who  represents  both  parties,  are  delivered  to  and 
retained  by  each,  the  contract  being  also  entered  In  the  broker's  books,  is  not 
within  the  statute  of  ft«uds.  Reid  v.  Alcuka  Packing  Co.  429. 

Contract  to  Sell  and  Buy  — Expression  of  Consideration. 

8.  A  written  contract  whereby  one  party  covenants  to  buy  and  the  other  to 
sell  specified  goods  exceeding  fifty  dollars  in  value  is  not  within  the  statute  of 
frauds,  as  failing  to  express  a  consideration  ;  the  mutual  promisee  constituting 
considerations.  RHd  v.  Alaska  Packing  Co,  429, 

Operation  of  the  Statute  — Oral  Agreement  Between  Relatives. 

4.  Where  there  is  an  oral  sale  or  gift  of  land  between  relatives,  the  making  of 
valuable  Improvements  by  the  donee  or  vendee  in  possession  is  a  sufficient  part 
performance  of  the  contract  to  require  a  specific  performance  by  the  other  party  t 
and  possession  by  the  grantee  before  the  gift  or  sale  is  immaterial.  In  this  ease 
defendant,  who  was  a  widow,  and  seized  of  a  dower  interest  in  certain  real  estate 
in  which  plaintiff,  her  daughter,  had  a  reversionary  interest,  orally  agreed  that.  If 
her  daughter  would  purchase  the  reversionary  interests  of  the  other  heirs  to  the 
land  in  order  that  she  might  be  near  defendant  to  look  after  and  care  for  her,  de- 
fendant would  surrender  all  of  the  same  to  the  daughter's  use  during  her  life, 
except  the  right  of  common  pasturage.  Plaintiff,  who  was  In  possession,  relying 
on  this  agreement,  purchased  the  shares  of  the  other  heirs,  and  placed  improve- 
ments on  the  property  to  the  value  of  several  hundred  dollars.  Hcldf  that,  since 
plaintiff  was  a  relative  of  defendant,  plaintiff's  possession  and  the  making  of  valu- 
able Improvements  on  the  land  by  her  was  sufficient  to  take  such  oral  agree- 
ment out  of  the  statute  of  frauds ;  and  the  fact  that  plaintiff's  possession  of  the 
land  antedated  the  parol  agreement  was  immaterial,  the  consideration  for  the 
contract  being  the  care  and  attention  plaintiff  was  able  to  bestow  on  her  mother 
in  consequence  of  her  adjacent  residence,  and  the  improvements  not  having  been 
made  until  after  the  agreement  was  entered  into.  Pugh  v.  8pieknaU,  488. 

STATUTE  OF  LIMITATIONS.    Same  as  Limitation  of  Actions. 

STATUTES. 

Sufficiency  of  Title  of  Amendatory  Act. 

1.  The  reciulrement  of  ConsL  Or.  Art.  I V,  ^  20,  that  *'every  act  shall  embrace 
but  one  subject  and  matters  properly  connected  therewith,  which  subjects  shall 
be  expressed  in  the  title,''  is  complied  with,  In  the  case  of  an  amendatory  act,  by 
any  designation  that  identifies  with  reasonable  certainty  the  law  to  be  modified. 

State  ex  ret.  v.  Banfield  2R7. 
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Effect  of  Amendment  on  Original  Statute. 

2.  An  amendment  of  a  law  under  a  conRtltutlonal  provision  requiring  the  stat- 
ute to  be  set  out  In  full  as  amended  operates  as  an  entire  obliteration  of  tiie  former 
statute  from  the  time  tbe  new  law  goes  Into  effect,  and  nothing  can  thereafter  be 
done  under  its  authority.  Flanders  v.  MtUtnomah  Oounty,  5K8. 

CoNSTBucmoN— Meaning  of  Legislature. 

3.  Tbe  act  of  190B,  purporting  to  amend  the  statutes  relating  to  The  Port  of  Port- 
land (Laws,  190»,  p.  888),  was  Intended  as  an  amendment  of  the  act  of  1001  on  tbe 
same  subject.  This  is  evident  from  the  language  of  the  title  of  the  act,  and  from 
a  comparison  of  the  act  of  1901  with  an  act  on  the  same  subject  in  1890,  which  does 
not  contain  any  sections  numbered  to  correspond  with  those  revised  by  the  latest 
act.  £Uate  ex  rel.  v.  Banfield^  "Jgl. 

Construction  of  Statutes  —-Quotation  Marks. 

A.  Quotation  marks  are  points  of  punctuation,  and,  like  other  such  points,  are 
not  controlling  in  determining  the  real  meaning  of  an  act  or  it«  title,  but  may  be 
entirely  disregarded  or  rearranged  as  the  meaning  may  require. 

State  ex  rel.  v.  Banfleld,  '287. 
STATUTES  OP   OREGON  Construed  in  This  Volume. 
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546,  - -630.  534, 

M7,  200. 

549,  subd.    1 542,545,505. 

553,  - 162,  163,  558,  561.  583. 

564,  560,  562. 
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Section  506,  224,  234. 

509,  223.  280,  2S1. 

708,  subd.  5 34. 

704,  -  34. 

720,  8Ubd.  8 287,292. 

subd.  8 85, 40. 

748,  284. 

788,  68. 

788,  subd.  1 I9a 

subd.  8 187, 188. 

subd.  15 261,  271. 

subd.  20 174. 

822,  518,  525. 

858,  21,  468. 

8h7,  168. 

912,  228.  231,  283. 

926,  606,  512. 

995,  294. 

1008,  subd.  8 223,  2S1. 

lieu.  530,  586. 

1161,  406. 

1250,  subd.  1 56,211. 

1258,  95,97. 

1260,  96,  98. 

1262,  96, 101. 

1278,  97,  98. 

1808,  47. 

1304,  100. 

1806,  :_.-  47. 

1308,  44,46. 

1400,  826,  830. 

1484.  208. 

1600,  - 96,96. 

1806,  46,  48,  50,  62. 

1807.  169, 177. 

1884, 221. 

1918.  79,  81. 

2246,  512. 

2249,  578,  581,  582. 

2654,  78. 

2821,  414,  421. 

2846,  414,  420. 

8085,  478. 

3108,  18S. 

3115,  177. 

8128,  415,  421,  422. 

3185,  414,  415,  421,  422. 

4595,  205. 811,  812. 

4602,  44,  51. 

4782,  282.  233, 

47H3,  224,  233,  236. 

4789,  686,  588. 

4822,  281. 

5294,  .___ 151. 

5254.  1 78. 

5883,  _ ^280,  209. 

5359,  862,  279. 
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PAGB. 

Section  5502,  'in. 

"   5508,  zn, 

:*   5(B6,  _„65e,570. 

"   5637,  559, 574. 

"   5747,  677. 

"   5754,  578,681. 

Hill's  Annotated  Laws. 

Section  771,  58. 

•*  841,  21. 

••  1222,  58. 

"  12«K,  _ 47. 

"  1271,  47. 

"  1273,  44,  46. 

"  1771,  46-52. 

"  1772,  169,  177. 

••  1995,  177. 

"  2797,  168,  174. 

•'  2798,  168,  178. 

••  2801,  _ 168,  178. 

"  2821.  357, 360. 

"  M28,  367,  860,  866. 

"  4201.  44, 51. 

Session  Laws. 

Laws  1901,    p.  71,  Sec.  5 421. 

Laws  1903,    p.  18,  Sec.  1 250,  280. 

pp.  104, 106,  Sec.  8 466,  475. 

pp.  209,  210,  Sec.  1 478,  487. 

pp.  262,  263,  Sec.  7 233. 

pp.  282,  264,  Sec.  8 283. 

pp.  339,  840,  Sec.  1 - __.287-290. 

statutes  of  the  united  states  Construed  in  This  Volume. 

Revised  Statutes  of  the  United  States. 

SecUon   458..-. „ 261,270. 

•'        2290 83,91. 

"        2291 88. 

"        ai77 258,  257,  258. 

Statutes  at  Large. 

Volume  14,  page  253,  Sec.  8 257,  258. 

United  States  Compiled  Statutes  1901. 

Page  259,  Sec.  460 281. 

"     13K9,  Sec.  2290 91. 

"     15OT,  Sec.  2479 257.  259. 

STIPULATION.    Effect  of.    See  Bili^  &  Notes,  7. 

STREETS. 

Public  Improvement—  Remonstrance  — Curative  Act.    See  Munic.  Corp. 

SUBSTITUTED  SERVICE 

In  Divorce  Case— Sufficiency  of  Showing.    See  Divorce,  1. 
Affidavit  — Showing  as  to  Residence.    See  Process,  1. 

SUMMARY  of  Books  as  Evidence.    See  Evidence,  10. 

SUMMONS. 

Need  of  Showing  That  Substituted  Service  Cannot  be  Made  to  Justify  Order 
for  Publication.    See  Process,  1. 


698  Taxation. 

Address  to  Which  Published  Notice  Should  be  Sent.    Bee  Procks8,  8. 
Specifying  In  the  Order  the  Time  of  Appearance.    See  Process,  -1. 
Time  for  Making  Proof  of  Publication.    See  Process,  5. 

SUPREME  COURT. 

Power  to  Modify  Judgments  and  to  Direct  the  Entry  of  Particular  Judgment 
by  Lower  Court.    See  Appkal,  20.  21. 

Power  to  Adjudge  (k>stis  in  Law  Actions.    See  Costs,  5. 

Remanding  Equity  Case  for  Taking  of  Further  Testimony  or  to  Bring  in  Addi- 
tional Parties.    See  Appeal,  23,  24. 

What.  Statute  Controls  Filing  of  Cost  Bills.    See  Costs,  1. 

When  Judgment  of  Supreme  Court  is  "Rendered."    See  Appkal,  19. 

Limitation  of  Time  to  File  Cost  Bills.    See  Costs,  2. 

SURPLUSAGE  in  Criminal  Charges.    See  Indict.  &  Inform.  I. 

TACKING  Debts  to  Security.    See  Chattel  Mortgage.s,  3. 

TAXATION. 

Presumkd  Payment  to  Principal  of  Recbii»T8  by  Deputies. 

1.  Where  it  appears  that  deputy  tax  collectors  placed  their  collections  with  the 
other  funds  of  the  office,  it  will  be  presumed,  oven  in  a  criminal  case  for  embezzle- 
ment, that  such  funds  came  Into  the  hands  of  the  principal,  and  in  a  settlement 
of  his  actcoiints  he  should  be  charged  therewith.  Stale  v.  Neittm^  IflB. 

Presumption  as  to  Money  Paid  for  Taxes  by  Check. 

2.  Under  a  statute  requiring  taxes  to  be  paid  In  current  gold  and  silver  coin 
of  the  United  States,  and  requiring  tax  collectors  to  give  receipts  for  taxes  so  paid 
*'as  cash,"  it  will  be  presumed,  in  the  absence  of  a  contrary  showing,  that  the 
tax  collector  cashed  drafts,  checks,  or  money  orders  which  he  received  for  taxe»- 
In  lieu  of  coin,  and  hence  such  dmft«,  etc.,  are  properly  chargeable  to  him  in 
balancing  his  official  account.  Slate  v.  Neilon,  IM. 

Precedence  Betw^een  Tax  Lien  and  Prior  Mortgage. 

■3.  Under  Section  2ri21  of  Hill's  Ann.  Ijaws,  providing  that  **a  Kale  of  real  prop- 
erty conveys  to  the  purchaser  all  the  estateor  interest  therein  of  the  owner,"  and 
section  2823,  providing  that  a  tax  deed  should  operate  "to  convey  a  legal  an 
e<iul table  title  to  the  purchaser  [property?],  sold  in  fee-simple  to  the  grantee 
named  In  such  deed,"  a  tax  deed  did  not  cut  off  the  lien  of  a  mortgage  executed 
before  the  assessment  and  levy  of  the  tax,  the  assessment  being  against  the  per- 
son, and  not  specifically  against  the  property,  and  the  manner  of  collecting  the 
tax  being  to  make  it  out  of  the  personal  property,  if  such  could  be  found,  and,  If 
not,  then  outot  the  realty.  ITnder  this  statute  only  the  Interest  of  the  person 
assessed  passed  by  the  deed.         Middleton  v.  Mwtre^  357 ;  Fergtuon  v.  KabotK,  414. 

Effect  of  Act  Curing  Defective  Tax  Proceedings. 

4.  S(x;tlon  5  of  the  act  of  1901,  relating  tx)  the  purchase  and  sale  by  county 
Judges  and  school  clerks  of  land  sold  for  taxes  (B.  <fc  C.  Com  p.  ^3135),  does  not 
make  valid  void  tax  proceedings,  for  no  legislature  can  validate  a  void  proceed- 
ing, though  it  may  retrospectively  cure  Irregularities  or  imperfections  not  vital. 
F'or  example,  where  a  stile  for  unpaid  taxes  1h  entirely  void  and  of  no  eflfect,  a  sub- 
sequent act  purporting  to  declare  a  deed  by  the  purchaser  at  such  sale  conclusive 
as  to  the  validity  of  the  tax  proceedings  is  inefl'ectual  to  accomplish  Its  purpose, 
as  it  is  an  attempt  to  transfer  by  legislative  act  the  title  of  the  original  holder  to 
the  vendee  of  the  ta,x-sale  purchaser,  and  that  no  legislature  (»n  do. 

Fergtuton  v.  Kctbnth^  414. 
Liability  of  Grantee  of  Land  for  Taxes. 

5.  Section  2846  of  Hill's  Ann.  Laws,  providing  that  as  between  the  grantor  and 
gi*antee  of  land,  when  there  is  no  express  agreement  as  to  which  shall  pay  taxes 
assessed  before  the  conveyance,  if  the  land  is  conveyed  at  the  time  of  or  prior  to 
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the  date  of  the  warrant  authorizing  the  collection  of  such  taxes  the  grantee  shall 
pay  the  same,  and  If  conveyed  after  that  date  the  grantor  shall  pay  them,  does  not 
impose  a  duty  on  the  grantee  of  land  to  pay  taxes  assestted  thereon  at  the  time  of 
his  purchase  but  not  yet  payable.  It  was  designed  to  give  the  grantor  of  land  con- 
veyed between  the  time  of  the  assessment  of  taxes  and  the  date  of  the  warrant  for 
their  collection  a  right  to  recover  from  his  grantee  the  amount  of  such  taxes,  if  the 
former  was  obliged  to  pay  them,  In  the  absence  of  an  express  agreement. 

Ftrgutim  v.  Kaboth^  114. 

Tender  of  Taxes  by  Claimant  Against  Tax  Purchaser. 

0.  Under  Sections  812S  and  8135,  B.  A  C.  Comp.,  requiring  one  seeking  to  quiet 
his  title  against  a  tax  deed  to  first  pay  into  court  the  amount  of  taxes  and  costs 
for  which  the  premises  were  sold  at  the  tax  sale,  together  with  certain  other  sums, 
does  not  apply  to  a  case  where  the  tax  sale  is  void  because  of  a  wrong  assessment, 
for  in  such  a  ca.se  the  plaintiff  is  claiming  by  a  title  paramount  to  and  unaffected 
by  the  tax  proceeding,  and  cannot  be  considered  as  seeking  to  quiet  hia  title 
against  such  sale.  Fergitson  v.  Kahoth,  414- 

Amendment  of  Taxation  Scheme. 

7.  B.  &  C.  Comp.  II 3057, 3120,  providing  that  the  assessment  for  taxes  shall  begin 
on  the  first  Monday  in  March,  and  setting  forth  the  dates  for  all  acts  in  reference 
thereto,  are  amended  by  Laws  IflOB,  p.  l.'9a,  setting  them  out  in  full  as  amended, 
and  substituting  an  entire  change  of  dates,  making  the  assessment  begin  on  the 
first  Monday  in  January,  et^.,  and  providing  that  the  new  law  shall  go  into  force 
January  1, 1904.  Hehiy  that  such  amendment  operated  as  an  entire  repeal  of  the 
former  statutes,  and,  on  the  taking  effect  of  the  new  law^,  no  further  proceedings 
could  be  had  under  the  old,  though  the  effect  was  to  leave  officials  without  au- 
thority to  estimate  and  apportion  the  necessary  tax  for  that  year. 

Flanders  v.  Multnomah  Oountf/,  58S. 

See,  also,  EMREzziiEMENT  and  Mortgages. 

TAX   DEKDS. 

Relative  Position  of  Mortgages  and  Tax  Deeds.    See  Taxation,  3. 

TAXING  COSTS.    See  Costs. 

TENDER  of  Tax.    See  Taxation,  «. 

TERM  OF  COURT. 

Power  to  Vacate  Order  After  Close  of  Term.    See  J  udoments,  4. 

TITLE  OP  ACT.    See  Statutes,  1. 

TRANSCRIPTS. 

Effeca  of  Not  Paying  Filing  Fee  in  Supreme  Court.    See  Appeal.,  5. 

TRESPASS. 

Injunction  — Irreparable  Damage  Necessary. 

1.  An  injunction  will  not  lie  to  restrain  a  mere  trespass  on  property,  for  equity 
Interferes  in  such  cases  only  when  the  damage  being  done  is  irreparable. 

Moore  v.  Hcdliday,  243. 

IN.SOLVENCY  OF  TRESPASSER  NoT  GROUND  FOR  INJUNCTION. 

2.  There  must  be  some  further  reason  for  equitable  interference  than  a  mere 
trespass  by  an  insolvent  trespasser.  Moore  v.  Hallidtty^  248. 

TRIAL. 

CoNDUcrr  of  Trial  — Remarks  by  Judge. 

1.  Statements  made  by  a  trial  Judge  during  an  argument  by  counsel  on  a 
proix)sition  of  law,  Illustrating  a  hypothetical  case,  and  accompanied  by  such  a 
statement  as,  "  I  think  that  is  the  law ;  I  do  not  intimate  that  the  defendant  did 
any  of  those  things,  that  Is  for  the  Jury  to  determine,"  is  not  an  Invasion  of  the 
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province  of  the  Jury,  or  an  expression  of  opinion  as  to  the  facts  In  Issue,  or  the 
weight  of  eyidence.  SUUe  v.  Humphret/*t  44. 

Taking  Case  from  Jury. 

2.  The  testimony  offered  by  the  plalntlfT  Justified  a  submission  of  the  case  to 

the  Jury,  for  It  reasonably  tended  to  support  the  allegations  of  the  complaint. 

ytanary  v.  Runyon^  495. 
Form  of  Instructions —Necessity  of  Writing. 

8.  In  Oregon  the  rule  requiring  a  trial  Judge  to  reduce  his  charge  to  writing,  if 
requested  to  do  so,  and  to  file  It  with  the  clerk  (B.  &.  C.  Ck>mp.  1 1S2,  subd.  6),  which 
is  generally  held  to  be  mandatory,  is  modified  by  Section  14HI,  B.  A,  C.  Oomp.,  pro- 
viding that  the  supreme  court  shall  give  Judgment  without  regard  to  technical 
errors  which  do  not  affect  the  substantial  rights  of  the  parties,  so  that  the  failure 
of  a  trial  Judge  to  write  out  certain  passages  from  a  printed  book  will  not  require* 
reversal,  where  the  extracts  were  read  without  comment,  and  were  substantially 
the  same  as  the  written  instructions.  The  failure  of  the  Judge  to  write  down  the 
entire  charge  and  file  it  was  a  technical  but  not  a  material  error,  it  being  manifest 
that  the  passages  read  did  not  modify  or  change  the  written  charge. 

SLate  V.  Ar/nstrong^  207 

Charge  to  Jury  Must  be  Considered  in  its  Entirety. 

4.  In  passing  upon  the  correctness  of  a  single  instruction  or  a  part  of  a  charge 
to  a  Jury  mere  verbal  slips  should  be  disregarded,  and  the  chaige  weighed  as  a 
whole.  Scott  V.  ABtoria  Railroad  Cb.  25. 

Conflicting  Instructions  as  Error. 

6.  The  giving  of  directly  contradictory  instructions  on  a  vital  question  In  a 
case  constitutes  reversible  error,  for  a  chaise  of  that  kind  cannot  be  construed 
into  a  harmonious  and  correct  statement  of  the  law  involved.  For  example,  a 
charge  that  unless  the  necessity  for  taking  life  is  actual,  present,  and  urgent,  a 
defendant  ciinnot  invoke  the  doctrine  of  self-defense.  Is  entirely  Inconsistent  with 
an  instruction  that  defendant  has  a  right  to  acton  appearances  If  he  acts  in  good 
faith,  and  the  Jury  cannot  get  from  such  a  charge  a  correct  idea  of  the  rights  of 
the  defendant.  Slate  v.  Miller,  £(5. 

Applicability  of  Instructions  to  Case. 

6.  Abstract  propositions  of  law  should  not  be  stated  to  a  Jury  under  the  guise 
of  instructions,  but  the  propositions  should  be  applied  to  the  facts  in  hand ;  thus, 
in  an  action  for  the  price  of  sundry  chattels,  where  a  rescission  was  not  pleaded, 
the  court  properly  refused  to  give  requested  instructions  stating  merely  the  law  on 
the  right  of  rescission.  Steiger  v.  Pronhofer,  178. 

Idem. 

7.  Instructions  stating  correct  propositions  of  law  but  not  appropriate  to  the 
evidence  In  the  case  should  not  be  given,  at  they  tend  to  confuse  the  minds  of 
the  Jury.  State  v.  Miller ^  325;  WUlinmaon  v.  North  Pac,  Lum.  Co.  887. 

Idem. 

8.  Under  a  statute  allowing  evidence  by  oral  examination  or  deposition  the 
refusal  of  a  retiuestcd  charge  that  the  fact  that  a  witness  testifies  by  deposition 
does  not  aflTect  his  credibility  Is  not  error,  where  there  are  no  peculiar  circum- 
stances attending  the  introduction  of  depositions  which  call  for  such  a  chaiige. 

^^iUianuon  v.  North  Pae.  Lum,  Co.  387. 
Idem. 

9.  The  exclusion  tis  irrelevant  of  evidence  as  to  a  matter  not  in  controversy, 
and  the  refusal  of  a  request  to  charge  that  this  matter  was  not  In  controversy,  are 
not  erroneous,  as  inconsistent.  Witliamaon  v.  North  Pac.  Lum.  Cb.  SH7. 

Requested  Instructions  Must  be  Correct  and  Appropriate. 

10.  A  J  udge  may  properly  refuse  to  give  requested  instructions  that  ignore  part 
of  the  testimony.  State  v.  Deal,  17. 
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IDEM. 

11.  A  court  may  properly  refuse  requested  *ln8tructloD.s  to  a  Jury  where  they 
are  not  correct  expositions  of  the  law  as  applied  to  the  theory  adopted  by  the 
party  presenting  them,  and  the  court  does  not  thereby  refuse  to  present  the 
theory  of  the  party  desiring  the  Instructions.  8Uiie  v.  Smithy  109. 

Idem. 

12.  In  an  action  on  a  promisHory  note,  the  execution  of  which  is  denied,  de- 
fendant pleading  that  the  signature  is  a  forgery,  an  instruction  that  it  will  be 
presumed  that  the  person  who  signed  the  note,  if  not  defendant,  was  innocent  of 
forgery,  is  of  doubtful  propriety.  Sears  v.  Daly,  8<6. 

Operation  — I NroNSisTKNT  Instruction  May  be  Repused. 

18.  In  an  action  on  a  note,  where  defendant  alleged  that  the  signature  of  her 
nsme  thereto  was  a  forgery,  an  erroneous  instruction  that  the  presumption  was 
that  the  note  was  regularly  executed  was  not  cured  by  a  previous  Instruction  to 
the  effect  that  the  burden  of  proof  was  on  plaintiff  to  show  that  defendant  eve- 
outed  the  note,  as  it  was  impossible  to  tell  which  Instruction  the  Jury  followed. 

Sears  v.  Dalp,  846. 
TROVER  AND  CONVKRhilON. 

NECKS8ARY   ELEMENTS  OF  CONVERSION. 

1.  To  constitute  a  conversion  it  mnstappear  that  tlie  person  charged  has  exer- 
cised some  act  of  dominion  or  control  over  the  property  of  another  Inconsistent 
with  the  latter's  rights,  or  has  aided  or  assisted  some  one  else  to  do  so. 

Walker  v.  Mrst  Nat,  Bank,  102. 

Accepting  Proceeds  of  Another's  Property  Not  a  Conversion. 

2,  The  acceptance  by  a  creditor  of  money  In  payment  of  a  debt,  not  knowing 
that  it  did  not  belong  to  the  debtor,  is  not  a  conversion  by  such  creditor  of  the 
money,  though  it  might  be  otherwise  if  he  had  received  possession  of  property 
that  the  debtor  did  not  own.  Walker  v.  First  Sat.  Banky  102. 

Example  of  Conduct  Not  Constituting  a  Conversion. 

8.  A  bank  cannot  be  held  liable  for  conversion  by  a  flouring  mill  company  in 
manufacturing  flour  from  wheat  belonging  to  plaintiff,  and  selling  the  same,  by 
receiving  in  good  faith,  and  without  knowledge  of  plalntlfl^s  rights,  a  draft  drawn 
on  the  purchaser  for  collection,  together  with  a  bill  of  lading  for  the  flour,  and 
after  making  collection,  disbursing  the  proceeds.     Walker  v.  FHrst  Nat.  Bank,  102. 

TRUHTS  AND  TRUHTEES. 

Creation  and  Validity  —  Evidence. 

1.  The  evidence  satisfies  the  court  that  the  transfer  questioned  in  this  suit  wa« 
made  to  the  defendant  as  a  trustee  for  plaintiff.  Martin  v.  Martin,  119. 

Management— Changing  Trustee  With  Interest. 

2.  A  trustee  is  not  chargeable  with  interest  on  trust  funds  In  his  hands  unless 
he  has  been  negligent  or  unfaithful  to  his  duty.  Martin  v.  Martin,  119. 

Parol  Evidence  of  Trust  in  Personal  Property— Varying  Writing. 

8.  Parol  evidence  is  competent  to  show  that  a  transfer  of  personal  property  by 

a  bill  of  sale  absolute  in  form  was  in  trustfor  the  assignor.     Martin  v.  Martin,  119. 

UNDERTAKING. 

Right  to  File  an  OmItt«d  Necessary  Undertaking  After  Appealing  to  the 
Circuit  Court.    8ee  Justices  of  the  Peace,  4. 

UNITED  STATES  STATUTES.    Same  as  Statutes  of  the  United  States. 

UNITED  STATES  WEATHER  BUREAU. 

Records  of— When  are  Competent  to  Show  Rainfall,  etc.— Synopsis  of  Entries 
by  Previous  Officers.    See  Evidence,  9, 10. 
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VACATION  of  Public  Roadfi.    See  Highwayh,  »-1-I. 

VARIANCE  Between  Notice  and  Petition.    See  Highways,  10. 

VENDOR  AND  PUR(^HASER. 

Validity  op  Contract— Right  to  Forfeit. 

1.  A  provision  In  a  contract  for  the  sale  of  realty,  giving  the  vendor  ifae  right 
of  forfeiture  upon  default  In  a  Htipulated  condition  to  be  performed  by  the  vendee, 
is  valid  and  enforceable.  Graham  v.  Merchant,  294. 

CONSTRlimON  OK  CONTRACT  — SEVKRABIJ.ITY. 

2.  A  contract  to  convey  for  a  Uxed  total  Hum  certain  specified  real  and  chattel 

property,  together  with  the  land  covered  by  a  homestead  entry  on  which  final 

proof  had  not  been  made.  Is  an  entire  IndivlHiblc  contract,  enforceable  <mly  as  a 

whole,  and  as  it  is  void,  being  againnt  public  policy.  It  Is  not  enforceable  at  all. 

Horseman  v.  Horseman,  88. 
Idem. 

3.  A  contract  between  a  husband  and  his  wife  by  which,  on  payment  to  him 
by  her  of  a  stated  sum  of  money,  they  were  U>  divide  their  respective  lands  so 
that  neither  should  thereafter  have  any  interest  or  right  in  any  land  of  the  other 
is  entire  and  indivisible.  Such  a  contract  cannot  be  enforced  in  any  particular, 
since  it  is  indivisible,  and  is  void  as  to  the  interests  to  be  transferred. 

Potter  V,  Potter  J 119. 
Performance  of  Contract  — Waiver  of  Payment. 

4.  Where  a  contract  for  the  sale  of  land  provided  for  the  payment  of  the  pur^ 
chase  price  In  Installments,  and  stipulated  that,  If  any  Installment  should  not  be 
paid  when  due,  the  vendor  might  take  possession  ot  the  land,  and  declare  forfeited 
all  payments  which  had  been  made,  the  acceptance  of  a  payment  by  the  vendor 
after  the  vendee  was  in  default  was  an  election  to  consider  the  contract  still  in 
force.  Graham  v.  Merchant,  29-i. 

Rights  of  Parties  as  to  Each  Othkr  — Notice  of  Forfeiture. 

5.  A  right  to  declare  a  forfeiture  of  a  contract  is  one  that  must  be  afflrmatlvely 
exercised  by  the  person  reserving  it.  Under  such  a  contract,  while  the  vendee  is 
in  deflEkult  under  a  waiver  of  the  right  to  declare  a  forfeiture,  the  vendor  cannot 
forfeit  except  after  notice  and  after  allowing  the  vendee  a  reasonable  time  within 
which  to  comply  with  the  terms  of  the  contract.  Grafuim  v.  Merchant,  291 

Rights  of  Parties  — Assignee  of  Bond  for  Deed. 

K.  In  a  suit  by  the  obligee  In  a  bond  for  the  conveyance  of  real  estate  to  com- 
pel specific  performance,  evidence  held  Insufllclent  to  show  cither  a  transfer  of 
the  bond  by  plaintiflTor  a  ratification  of  an  unauthorized  assignment  of  it  in  her 
name  by  her  husband.  Hatcley  v.  Hawley,  362. 

Rights  of  Bona  Fide  Purchasers  — Records. 

7.  Under  Section  5859  of  B.  &  C.  Com  p.,  providing  that  every  conveyance  of 
real  property  not  recorded  wit  bin  five  days  shall  be  void  as  against  subsequent 
purchasers  In  good  faith  whose  conveyance  shall  be  first  recorded,  where  neither 
purchaser  records  within  the  time  limited,  the  one  whose  conveyance  is  first  re- 
corded acquires  the  better  title.  Mt  Leod  v.  lAopA,  260. 

Rights  of  Bona  Fide  Purchasers  — Possession  by  Another. 

8.  A  purchaser  of  real  pix>perty  finding  a  person  other  than  the  vendor  in 
possession  is  bound  at  his  peril  to  inquire  with  reasonable  care  as  to  the  rights  of 
such  occupant,  and  is  chai^geable  with  whatever  facts  would  be  disclosed  by  such 
an  inquiry.  Hawley  v.  Hawley,  "SSL 

Effect  of  Not  Inquiring  of  Stranger  in  Possession. 

9.  A  purchaser  of  property,  falling  to  make  Inquiry  of  a  stranger  In  posses- 
sion, is  in  law  chai^eable  with  bad  faith,  and  cannot  claim  the  rights  of  a  bona 
flde  purchaser.  ^andatl  v.  lAngujoU^  383. 
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10.  A  purchaser  from  one  apparently  holding  the  I^al  title,  who  has  not  made 
any  inquiry  of  the  tenant  In  possession,  is  not  In  a  position  to  urge  that  the  In- 
qniry,  if  made,  would  probably  not  have  disclosed  the  rights  of  equitable  claim- 
ants. Randall  V.  Lingwally  883. 

Rule  Where  Grantor  Retains  Possession. 

11.  The  rule  that  the  continued  possession  of  land  by  the  grantor  in  a  convey- 
ance thereof  is  not  notice  to  a  bona  fide  purchaser  from  the  grantee  of  any  rights 
of  sucli  grantor,  Is  not  applicable  when*  such  grantor  has  not  personally  retained 
possession.  Randall  v.  TAngtunll,  388. 

Possession  of  Tenant  as  Notice. 

12.  The  possession  of  a  tenant  of  real  property  is  of  Itself  sufficient  to  put  an 
intending  purchaser  from  a  third  person  upon  inquiry  as  to  the  landlord's  title, 
and  to  charge  him  with  constructive  notice  of  such  facts  as  might  have  been  dis- 
covered by  reasonable  diligence.  Ramlall  v.  lAngwall,  883. 

Evidence  as  to  Existence  of  Tenancy. 

13.  Decedent  deeded  land  t<j  his  brother,  who  later  reconveyed  to  decedent. 
The  latter  deed  was  not  recorded,  but  decedent  took  possession,  and  later  leased 
the  land  to  a  third  person.  The  tenant  paid  the  rent  to  decedent  until  the  latter's 
death,  after  which  the  brother,  having  learned  that  his  deed  to  decedent  was  not 
of  record,  notified  the  tenant  that  he  owned  the  land,  and  demanded-  payment  of 
rent,  which  the  tenant  accordingly  paid  to  him  for  two  months  in  order  to  avoid 
controversy,  and  without  Informing  the  decedent's  representatives.  Held^  that 
the  tenant  still  remained  tenant  of  decedent,  so  that  his  possession  was  sufficient 
to  put  an  intending  purchaser  of  the  property  on  Inquiry  as  to  decedent's  rights. 

Randall  v.  Lingwall,  883. 
Recovery  of  Purchase  Money  — Proceedings. 

14.  In  an  action  by  the  vendee  to  recover  payments  made  on  a  contract  for  the 
sale  of  laud,  providing  that.  In  case  the  vendee  should  make  default  in  the  pay- 
ment of  any  of  the  Installments  of  the  purchase  price,  the  vendor  might  declare 
forfeited  the  payments  previously  made,  and  reenter  on  the  land,  It  was  admitted 
that  the  last  payment  was  not  made  when  it  was  due,  the  vendee  alleging  the 
making  of  an  oral  contract  for  an  extension  of  time.  The  vendor  requested  an 
instruction  that  the  burden  was  on  plaintiff  to  prove  by  the  preponderance  of  the 
evidence  that  such  agreement  bad  been  entered  into,  and  that,  unless  the  Jury  so 
found,  their  verdict  should  be  for  the  vendor.  Held,  that  this  request  was  included 
In  a  charge  that  the  burden  was  on  plain  tiff  to  prove  the  allegations  of  the  com- 
plaint, and  to  prove  by  a  preponderance  of  the  evidence  that  a  parol  contract  had 
been  entered  into  as  alleged,  and  that  if  the  vendee  made  default,  and  while  such 
default  continued  the  vendor  demanded  payment,  and  retook  possession  of  the 
premises  and  exercised  control  over  them,  the  vendee  could  not  recover. 

Graham  v.  Merchant,  294. 

Instruction  Within  Issues  of  Pleadings  — Rescission  by  Vendor. 

15.  A  contract  for  the  sale  of  land  stipulated  for  the  payment  of  the  purchase 
price  by  Installments,  and  provided  that,  if  default  should  be  made  in  the  pay- 
ment of  any  installment,  the  vendor  might  reenter,  and  declare  forfeited  the  in- 
stallments paid.  After  a  reentry  by  the  vendor,  the  vendee  sued  to  recover  tlie 
Installments  which  he  had  paid.  The  plaintltf  alleged  that  after  the  time  of  de- 
fault he  made  a  payment  on  the  land,  which  was  accepted  under  the  contract. 
The  a  defendant  denied  this,  but  admitted  that  after  default  he  had  received  a 
certain  amount  in  stiimpage  on  logs  cut  and  removed  f^m  the  land.  PlalntlflT 
claimed  this  money  was  received  as  a  payment  on  the  land.  Held,  that  an  In- 
struction that  defendant's  entry  on  the  land  was  wrongful,  if  the  Jury  found  that 
payments  had  been  accepted  by  blm  after  plaintiff  was  In  default,  was  within  the 
Issues.  Oraham  v.  Merchant^  294. 


704  Waste. 

Idem. 

16.  Under  sacb  conditions  an  instruction  that  the  vendor's  reentry  was  wrong- 

fal  if  the  time  for  completing  the  payments  had  been  extended  beyond  the  time 

of  such  reentry  was  witbln  the  Issnes  made  by  the  pleadings. 

Grahfim  v.  Merchant,  2IH. 
Idem. 

17.  Under  such  conditions  an  Instruction  that  the  right  of  the  vendor  to  reenter 
and  declare  a  forfeiture  without  notice  was  waived  if,  after  default,  the  parties  had 
dealt  with  the  land  in  a  manner  Inconsistent  with  the  theory  of  a  previous  for- 
feiture was  proper.  Graham  v.  Merchant,  'JSA. 

Idem. 

18.  Under  such  conditions,  it  appearing  that  after  the  default^  but  during  the 
extension  of  time  allied  by  the  vendee  to  have  been  made,  the  vendor  cut  and 
removed  from  the  land  a  large  quantity  of  limber,  a  charge  that  the  vendor's 
reentry  was  wrongful,  if  he  had  refused  to  account  for  moneys  which  should  have 
been  credited  to  the  vendee  was  proper.  Orciham  v.  Merchant,  '2M. 

VENUE. 

Changing  Place  of  Trial  —  Discretion  of  Court. 

The  right  to  change  the  venue  of  a  trial  is  one  confided  by  statute  to  the  dis- 
cretion of  the  trial  Judge,  to  be  carefully  exercised  to  the  end  that  all  interested 
parties  may  be  Justly  treated,  and  this  discretion  will  not  be  reviewed  unless  it 
appears  that  an  iQjustioe  has  resulted.    In  these  cases  It  does  not  so  appear. 

State  V.  Humphreys.  44;  State  v.  Armgtrong,  *J07. 
VERDICT. 

Efl^t  of  in  Curing  Defective  Statements.    See  Pleading,  9. 

Interest  not  Allowable  as  an  Item.    See  Replevin,  6. 

WAIVER 

Of  Indeflnlteness  by  Pleading  Over.    See  Pleading,  1, 9-14. 

WAREHOUSEMEN. 

Larceny  by  Bailee— Statutes. 

1.  A  warehouseman  who  gives  to  a  deposi  tor  receipts  not  1  n  the  form  prescribed 
by  Hill's  Ann.  Laws,  gj  4201-42Q7,  r^nilatlng  warehousemen,  may  be  prosecuted  for 
a  conversion  of  the  bailed  property  under  section  1771,  defining  and  punishing  lar- 
ceny by  bailee,  instead  of  under  the  special  provisions  regulating  warehousemen. 

iSto/«  V.  Humphreys,  44. 
Warehouse  Contract  —  Sale  —  Bailment. 

2.  A  placing  of  property  in  a  warehouse  under  an  agreement  to  pay  storage, 
but  with  the  expectation  of  selling  it  to  the  best  purchaser,  is  a  bailment  and  not 
a  sale,  though  the  depositor  was  willing  to  take  the  market  price  In  cash  rather 
than  the  property,  if  the  warehouseman  should  prefer  that  method  of  settlement 
upon  a  demand  being  made  for  the  property.  State  v.  Humphreys,  44. 

WARRANTY. 

Implication  of  Authority  by  Executing  Contract.    See  Prin.  a  Agent,  4. 
Action  of  Damages  for  Breach  —  Form  of.    See  Prin.  a  Agent,  &. 

WASTE. 

Injunction  Against  Waste  by  Mortgagor  in  Possession. 

1.  A  mortgagee  of  land  may  rosdntaln  a  suit  to  restrain  waste  by  the  mort- 
gagor that  will  impair  the  value  of  the  property  as  security  for  the  debt. 

Beaver  Lumber  Co.  v.  Bccles,  400. 
Waste  by  Mortgagor  —  Bond  of  Indemnity. 

2.  In  a  case  where  a  mortgagor  should  be  enjoined  from  continuing  waste  on 
the  mortgaged  property,  defendant  ought  not  to  be  permitted  to  continue  his 
destruction  upon  filing  a  satisfactory  bond,  either  for  the  payment  of  the  debt 
when  due,  or  to  indemnify  platntlflT  for  such  damages  as  he  may  suflf^r  by  the 
diminution  of  the  security.  Beaver  Lumber  Cb.  v.  Eecles,  400. 


Wills.  705 

weather  bureau. 

Records  of  aH  Evidence  — Summary  of  Official  Records  Kept  by  Baccesslve 
Previous  Officers.    See  Evidence,  16. 

WIDOW. 

Effect  of  Administrator's  Sale  on  Dower.    See  Executors,  2. 
Not  a  Party  to  Proceedings  by  an  Administrator  Asking  Sale  of  Husband's 
Realty  to  Pay  Deb  to.    See  Executors,  4. 

WILLS. 

Probating  — Notice  of  Contest. 

1.  A  petition  contesting  a  will,  which  alleges  that  the  paper  admitted  to  probate 
as  the  will  of  decedent  was  not  decedent's  will ;  "that  the  same  was  not  signed  by 
her,  nor  was  the  same  witnessed  as  by  law  requir»>d,  or  witnessed  at  all,  In  fact ; 
that  said  paper  was  never  executed  as  or  for  a  will,  and  was  never  intended  by 
said  decedent  to  be  her  last  will"— is  sufficient  to  raise  the  question  whether  de- 
cedent subsc'ribed  the  Instrument  or  acknowledged  its  execution  in  the  presence 
of  the  subscribing  witnesses,  especially  where  the  proponent,  in  his  answer,  avers 
that  decedent  signed  the  will  In  the  presence  of  the  witnesses,  to  whom  she  thus 
declared  the  same  to  be  her  will,  and  that  the  witnesses.  In  the  presence  of  the 
testatrix,  at  her  request,  and  in  the  presence  of  each  other,  signed  as  witnesses. 

MendenhalVa  Will,  542. 

Petition  fob  Contest  of  Will  —  Necessary  Allegations. 

2.  The  allegations  of  a  notice  of  con  test  of  a  will  must  be  sufficiently  broad  and 
specific  to  call  in  question  the  validity  of  the  will  or  the  competency  or  sufficiency 
of  the  proof  of  its  execution,  and  should  point  out  with  reasonable  accuracy  the 
specific  points  on  which  reliance  will  be  placed  to  set  aside  the  probate. 

MendenhalVs  Will,  542. 

Evidence  —  Effect  of  Recitals  in  Attestation  Clause. 

3.  Where  the  memory  of  witnesses  to  a  will  is  at  fault  in  establishing  the  in- 
cidents attending  the  formal  execution  thereof,  the  attestation  clause  comes  to 
the  support  of  its  validity,  and  the  law  will  presume  a.  due  execution  from  the 
recitals  therein  of  the  requisite  facts,  but  such  recital  cannot  prevail  against  posi- 
tive and  convincing  proof  to  the  contrary.  MendenhalVa  Will,  612. 

Burden  of  Proof  in  Probating  Wills. 

4.  Where  the  validity  of  a  will  Is  attacked  by  a  direct  proceeding  after  probate 
In  common  form,  or  on  ex  parte  proceedings,  the  person  seeking  to  maintain  the 
validity  of  the  will  has  the  burden  of  proving  every  essential  fact,  not  admitted 
or  waived  by  the  pleadings,  necessary  to  authorize  probate  in  the  county  court. 

MendenhalVa  Will,  542. 
Sufficiency  of  Evidence  of  Execution  of  Will. 

5.  The  evidence  herein  shows  that  decedent  neither  signed  the  will  in  ques- 
tion nor  acknowledged  its  execution  in  the  presence  of  subscribing  witnesses. 

MendenhalVa  Will,  642. 
WITNESSES. 

Example  of  Proper  Cross-Examination. 

1.  A  witness  having  testified  that  the  name  of  a  stated  person  had  been  signed 
to  certain  papers  by  some  of  his  employes,  it  is  within  the  limits  of  proper  cross- 
examination  to  ask  the  witness  if  such  employes  did  not  have  authority  to  sign 
the  name  of  their  employer  as  they  had  done.  State  v.  Humphreya,  44. 

Idem. 

2.  On  a  prosecution  for  a  felonious  assault,  the  prosecuting  witness  having 
testified  on  cross-examination  that  he  had  had  some  difficulty  with  defendant 
over  some  mining  claims,  it  was  not  error  to  exclude  a  question  as  to  whether  be 
had  made  some  relocations  whereby  the  defendant  had  been  left  out,  for  even  if 
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he  bad  been  unlawfully  excluded  from  some  ilgbte,  It  was  no  JuKtiflcation  for  the 

assault,  and  the  answer  might  have  tended  to  confuse  the  minds  of  the  Jurymen. 

iStote  V.  MeCkmn^  15S. 
Idem.    Browbeating  a  Witness. 

3.  CrosH-examl nation  that  does  not  elicit  material  information  and  tends  to 
humiliate  or  bully  a  witness  should  not  be  permitted.  State  v.  JdUler,  325. 

Cross  Examination  of  Accused. 

4.  Under  Section  1400,  B.  A  C.  Com  p.,  permitting  a  defendant  to  be  cross-ex- 
amined on  all  matters  to  which  he  has  testified  in  chief,  tending  to  bisconvic- 
ilon  or  acquittal,  the  accused  may  be  asked  about  matters  tending  to  illustrate 
or  explain  the  feelings  of  the  parlies  toward  each  other,  such  as  the  ordering  of 
defendant  off  his  premises  by  deceased.  State  v.  MiUer^  325. 

Interest  of  Witness  —  Foundation  fob  Impeachment. 

».  Though  a  prosecuting  witness  had  testified  in  chief  that  he  was  not  armed 
with  a  pooltetknife,  it  was  not  error  to  exclude  a  question  asked  him  on  cross- 
examination  as  to  whether  he  had  afterward  made  statements  as  to  what  be 
would  have  done  had  he  had  a  gun  instead  of  a  knife,  as  such  question  was  not 
broad  enough  to  lay  a  foundation  for  his  impeachment  on  that  subJecL 

State  V.  JtfcOxnn,  156. 

Understanding  of  Impeaching  Question  by  Witness. 

6.  An  Impeaching  question  is  sufficient  if  it  attracts  the  attention  of  witness 
to  the  particular  statement  or  act  alx>ut  which  he  is  being  asked,  and  greater 
particularity  than  will  aooompUsh  this  id  not  required.  Stale  v.  Gray,  44IS. 

Competency  of  Impeaching  Evidence. 

7.  Statements  made  by  a  witness  after  an  occurrence  as  to  what  he  would 
have  done  at  the  time  had  he  been  armed  with  a  gun,  are  not  competent,  since 
they  do  not  tend  to  explain  the  occurrence,  or  to  show  the  motives  or  feelings  of 
the  Witney.  State  v.  MeOann^  155. 

Idem. 

8.  On  cross-examination  of  a  witness  she  was  asked  if,  under  given  circum- 
stances, sbe  had  not  made  a  certain  statement  to  a  certain  person^  which  she  de> 
nied.  The  certain  person,  having  been  asked  whether  such  statement  had  been 
made,  answered  "Yes,  would  answer  part  of  that,"  but,  after  being  required  to 
answer  explicitly,  said  "Yes."  On  cross-examination  she  explained  the  conversa- 
tion, which  dlflf^red  materially  f^om  the  version  given  by  the  first  witness,  yet 
contradicted  it  in  some  respects.  Held^  that  the  impeaching  testimony  was  com- 
petent. State  V.  QTay<,  410. 

Explaining  Contradictory  Statements. 

9.  Where  an  affidavit  concerning  the  falsity  of  his  testimony  in  another  trial  is 
produced  on  his  cross-examintion  to  impeach  a  witness,  he  may  relate  a  conver- 
sation with  a  third  person,  who  Importuned  him  to  make  the  affidavit,  and  state 
the  contents  of  a  threatening  note  which  he  had  previously  received,  and  which 
was  referred  to  in  the  conversation,  to  explain  the  circumstances  under  which 
the  Impeaching  affidavit  was  made.  State  v.  Howard^  106. 

WORDS  A»D  PHRASES. 

"Dwelling  House." 

The  term  "dwelling  house,"  used  in  B.  &  C.  Comp.  g  56,  subd.  5,  signifies  dom- 
icile with  the  idea  of  permanence.  McFarlane  v.  Oomeliu*,  518, 

"Place  or  Residence." 

The  expression  "place  of  residence,"  used  in  B.  &  C.  Comp.  |  57,  line  8,  means 
the  place  where  the  defendant  is  at  the  time  of  the  mailing  of  the  summons  and 
complaint,  without  reference  to  how  long  he  may  have  been  there  or  will  prob- 
ably remain.  MaFarlar^  v.  Oomeliuiy  513. 
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"  Rendered/' 

A  Judgment  or  decree  is  "rendered,"  within  the  meaning  of  Section  568,  B.  <&€. 

Com  p.,  when  the  opinion  of  the  court  In  offldally  made  public. 

McFarlane  v.  McFarlane^  4T7. 
"  Residence." 

A  defendants  "residence/'  for  the  purpose  of  publishing  the  summons,  Is  the 

place  where  he  may  be  found  at  the  time  the  summons  is  mailed,  the  purpose  of 

the  publication  being  to  notify  the  defendant  of  Ihe  pendency  of  the  proceeding. 

McFarlane  v.  Oomelituif  618. 
"Transcript." 

The  word  "transcript,"  as  used  in  Section  .553,  B.  &  C.  Com  p.,  means  a  folr  syn- 
opsis of  the  proceedings  in  the  trial  court  relative  to  the  questions  reserved  by 
appellant  for  furl  her  consideration.  It  must  be  correct  as  to  the  matters  involved, 
and  sufHciently  complete  not  to  be  misleading ;  but  it  need  not  present  the  record 
as  to  matters  relied  upon  by  the  respondent,  the  latter  being  protected  by  the 
right  to  ask  for  an  additional  record,  under  section  554.      Backhaus  v.  BuelUf  558. 

"TsuAL  Place  of  Abode." 

The  term  "usual  place  of  abode,"  as  used  In  B.  &  C.  Comp.  g  55*,  subd.  5,  Is 
synonomous  with  dwelling  house,  used  in  the  same  section,  and  means  the  place 
of  permanent  dwelling  in  this  state.  McFarlane  v.  Oornelitt»t  518. 

WRIT  OF  REVIEW^. 

To  Whom  Writ  is  Directed. 

1.  Under  B.  &  C.  Comp.  1 508,  providing  that  a  writ  of  review  shall  be  directed  to 
the  court,  officer  or  tribunal  whose  decision  or  determination  is  sought  to  be  re- 
viewed, or  to  the  clerk  or  other  person  having  custody  of  its  records  or  proceed- 
ings, a  writ  to  review  the  action  of  the  county  court  in  vacating  a  road  is  properly 
directed  to  the  county  clerk,  whose  duty  It  is,  under  B.  &  C.  Comp.  I  1008,  to  keep 
the  records,  flies,  and  other  books  and  papers  appertaining  to  said  court. 

Fiaher  v.  Union  County,  228. 

Petition  for  Writ— Specification  of  Errors. 

2.  Under  B.  A  C.  Comp.  g  506,  providing  that  a  petition  for  a  writ  of  review 
must  describe  with  sufllcient  certainty  the  decision  of  the  inferior  court  and  the 
errors  alleged  to  have  been  committed  therein,  a  petition  for  a  review  of  the  action 
of  a  county  court  in  vacating  a  road,  alleging  that  the  road  described  in  the 
notice  of  application  for  vacation  posted  In  the  courthouse  was  not  the  same  road 
speciflcd  in  the  petition  for  vacation,  is  a  sufficient  averment  of  fact  to  support 
the  deduction  that  the  county  court  erred  in  not  dismissing  the  proceedings  to 
vacate  the  road  for  want  of  Jurisdiction,  and  hence  is  sufficient. 

FUher  v.  Union  Oounty^  22S. 


See,  also,  Highways. 


31+^6    ^'7  3 


m  LIBRARY 


702  Vendor  and  Purchaser. 

VACATION  of  Public  Roads.    See  Highways,  9-U. 

VARIANCE  Between  Notice  and  Petition.    See  Highways,  10. 

VENDOR  AND  PURCHASER. 

Validity  of  Contract  — Right  to  Fokfkit. 

1.  A  provision  in  a  contract  for  the  sale  of  realty,  giving;  the  vendor  the  right 
of  forfeiture  upon  default  in  a  stipulated  condition  t-o  be  performed  by  the  vendee, 
is  valid  and  enforceable.  Graham  v.  Merchant,  2&4. 

Construction  of  Contract  — Severabii.ity. 

2.  A  contract  to  convey  for  a  t\  xed  total  sum  certain  speclAed  real  and  chattel 

property,  together  with  the  land  covered  by  a  homestead  entry  on  which  final 

proof  had  not  been  made,  is  an  entire  indivisible  contract,  enforceable  only  as;  a 

whole,  and  as  it  is  void,  being  against  public  poIlc3%  it  is  not  enforceable  at  all. 

Horseman  v.  Horseman,  88. 
Idem. 

3.  A  contract  between  a  husband  and  his  wife  by  which,  on  payment  to  him 
by  her  of  a  stated  sum  of  money,  they  were  ti>  divide  their  respective  lands  so 
that  neither  should  thereafter  have  any  interest  or  right  in  any  land  of  the  other 
is  entire  and  indivisible.  8uch  a  contract  cannot,  be  enforced  in  any  particular, 
since  it  is  indivisible,  and  is  void  as  to  the  interests  to  be  transferred. 

Potter  V.  PoUer,  U9. 
Performance  of  Contract  — Waiver  of  Payment. 

4.  Where  a  contract  for  the  sale  of  land  provided  for  the  payment  of  the  pur- 
chase price  in  installments,  and  stipulated  that,  if  any  installment  should  not  be 
paid  when  due,  the  vendor  might  take  possession  ot  the  land,  and  declare  forfeited 
all  payments  which  had  been  made,  tbe  acceptance  of  a  payment  by  the  vendor 
after  the  vendee  was  in  default  was  an  election  to  consider  the  contract  still  in 
force.  Graham  v.  Merchant,  294. 

Rights  of  Parties  as  to  Each  Other  — Notice  of  Forfeiture. 

5.  A  right  to  declare  a  forfeiture  of  a  contract  is  one  that  must  be  affirmatively 
exercised  by  the  person  reserving  it.  Under  such  a  contract,  while  the  vendee  is 
in  default  under  a  waiver  of  the  right  to  declare  a  forfeiture,  the  vendor  cannot 
forfeit  except  after  notice  and  after  allowing  the  vendee  a  reasonable  time  wltbin 
which  to  comply  with  the  terms  of  the  contract.  Graham  v.  Merchant,  291 

Rights  of  Parties  — Assignee  of  Bond  for  Deed. 

H.  In  a  suit  by  the  obligee  In  a  bond  for  the  conveyance  of  i*eal  estate  to  com- 
pel specific  performance,  evidence  held  insufficient  to  show  either  a  transfer  of 
the  bond  by  plaintlfl^or  a  ratification  of  an  unauthorized  assignment  of  It  In  her 
name  by  her  husband.  Hawley  v.  Hawley,  352. 

Rights  of  Bona  Fide  Purchasers  — Records. 

7.  Under  Section  5859  of  B.  &  C.  Com  p.,  providing  that  every  conveyance  of 
real  property  not  recorded  within  five  days  shall  be  void  a«  against  subsequent 
purchasers  in  good  faith  whose  conveyance  shall  be  first  recorded,  where  neither 
purchaser  records  within  the  time  limited,  the  one  whose  conveyance  is  first  re- 
corded acquires  the  better  title.  Mr  Leod  v.  Uoyd,  280. 

Rights  of  Bona  Fide  Purchasers  —  Possession  by  Another. 

8.  A  purchaser  of  real  property  finding  a  person  other  than  the  vendor  in 
possession  is  bound  at  his  peril  to  in(]ulre  with  reasonable  care  as  to  the  rights  of 
such  occupant,  and  is  chargeable  with  whatever  facts  would  be  disclosed  by  such 
an  Inquiry.  Hawley  v.  Hawley,  352. 

Effect  of  Not  Inquiring  of  Stranger  in  Possession. 

9.  A  purchaser  of  property,  failing  to  make  Inquiry  of  a  stranger  in  posses- 
sion, is  in  law  chargeable  with  bad  faith,  and  cannot  claim  the  rights  of  a  bona 
fide  purchaser.  Itandall  v.  LingwcUl,  888. 
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Idem. 

10.  A  purchaser  from  one  apparently  holding  the  legal  title,  who  has  not  made 
any  Inquiry  of  the  tenant  In  possetaslon,  is  not  In  a  position  to  urge  that  the  in> 
qulry,  If  made,  would  probably  not  have  disclosed  the  rights  of  equitable  claim- 
ants. Randall  v.  Linffwall,  383. 

Rule  Where  Gbantor  Retains  Possession. 

11.  The  rule  that  the  continued  possession  of  land  by  the  grantor  in  a  convey- 
ance thereof  is  not  notice  to  a  bona  fide  purcha<<er  from  the  grantee  of  any  rights 
of  such  grantor,  is  not  applicable  where  such  grantor  has  not  personally  retained 
possession.  Randall  v.  Linywall^  3H.S. 

Possession  of  Tenant  as  Notice. 

12.  The  possession  of  a  tenant  of  real  pn)perty  is  of  itself  sufllcient  to  put  an 
intending  purchaser  from  a  third  person  upon  inquiry  as  to  the  landlord's  title, 
and  to  charge  him  with  constructive  notice  of  such  facts  as  might  have  been  dis- 
covered by  reasonable  diligence.  Ramlall  v.  lAngwall,  883. 

Evidence  as  to  Existence  of  Tenancy. 

13.  Decedent  deeded  land  to  his  brother,  who  later  reconveyed  to  decedent. 
The  latter  deed  was  not  recorded,  but  decedent  took  possession,  and  later  leased 
the  land  to  a  third  person.  The  tenant  paid  the  rent  to  decedent  until  the  latter's 
death,  after  which  the  brother,  having  learned  that  his  deed  to  decedent  was  not 
of  record,  notified  the  tenant  that  he  owned  the  land,  and  demanded'  payment  of 
rent,  which  the  tenant  accordingly  paid  to  him  for  two  months  in  order  to  avoid 
controversy,  and  without  Informing  the  decedent's  representatives.  Held^  that 
the  tenant  still  remained  tenant  of  decedent,  so  that  his  possession  was  sufBoient 
to  put  an  intending  purchaser  of  the  property  on  inquiry  as  to  decedent's  rights. 

Randall  v.  Lingwall,  888. 
Recovery  of  Purchase  Money— -Proceedings. 

14.  In  an  action  by  the  vendee  to  recover  payments  made  on  a  contract  for  the 
sale  of  land,  providing  that,  in  case  the  vendee  should  make  default  in  the  pay- 
ment of  any  of  the  installments  of  the  purchase  price,  the  vendor  might  declare 
forfeited  the  payments  previously  made,  and  reenter  on  the  land,  it  was  admitted 
that  the  last  payment  was  not  made  when  it  was  due,  the  vendee  alleging  the 
making  of  an  oral  contract  for  an  extension  of  time.  The  vendor  requested  an 
instruction  that  the  burden  was  on  plaintiflTto  prove  by  the  preponderance  of  the 
evidence  that  such  agreement  had  been  entered  into,  and  that,  unless  the  Jury  so 
found,  their  verdict  should  be  for  the  vendor.  Ueldy  that  this  request  was  included 
in  a  charge  that  the  burden  was  on  plaintiff  to  prove  the  allegations  of  the  com- 
plaint, and  to  prove  by  a  preponderance  of  the  evidence  that  a  parol  contract  had 
been  entered  into  as  alleged,  and  that  if  the  vendee  made  default,  and  while  such 
default  continued  the  vendor  demanded  payment,  and  retook  possession  of  the 
premises  and  exercised  control  over  them,  the  vendee  could  not  recover. 

Graham  v.  Merchant^  291. 

Instruction  Within  Issues  of  Pleadings  — Rescission  by  Vendor. 

15.  A  contract  for  the  sale  of  land  stipulated  for  the  payment  of  the  purchase 
price  by  installments,  and  provided  that,  If  default  should  be  made  in  the  pay- 
ment of  any  installment,  the  vendor  might  re(3nter,  and  declare  forfeited  the  in- 
stallments paid.  After  a  reentry  by  the  vendor,  the  vendee  sued  to  recover  the 
installments  which  he  hnd  paid.  The  plaintiff  alleged  that  after  the  time  of  de- 
fault he  made  a  payment  on  the  land,  which  was  accepted  under  the  contract. 
The  a  defendant  denied  this,  but  admitted  that  after  default  he  had  received  a 
certain  amount  In  stumpage  on  logs  cut  and  removed  from  the  land.  PlalntiflT 
claimed  this  money  was  received  as  a  payment  on  the  land.  Ileld^  that  an  in- 
struction that  defendant's  entry  on  the  land  was  wrongful,  if  the  Jury  found  that 
payments  had  been  accepted  by  him  after  plaintiff  was  in  default,  was  within  the 
issues.  Graham  v.  Merchant^  2W. 


